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THE 


PREFACE 


HE Eorron of this Report begs leave to offer a 

few words, FIRST, as to the Contents of the 
Work ; and, SECONDLY, of the Motive or Caule of its 
Publication. 


Frgsr, The former of theſe may, in nt] he ſeen 
in THE TITLE PAGE, and in THE TABLE at the end. Burt 
as the title page imports “ CASES ARGUED, DEBATED, 
4 AND ADJUDGED IN THE CovaT or Kinc's BEN CH“ 
only, it may be, neceſſary here to inform the Reader, 
that ſome few caſes will herein be alſo found which were 
argued and adjudged in the Court of Common Pleas ; of 
this kind are thoſe of Arthur v. Bokenham (a) and Abbot 
v. Burton (b 9. 3 

| SzcondLY, The Motive or Cauſe of its Publication was 
chiefly toſupply a /acuna or chaſm, that at preſent appears 
in our printed Reports; for the Editor hereof obſerving, -- 

that Fareſiey, and the Sixth Modern, Fc. proceed no farther 


"3 (a) Page 148 to 163. | () Page 181, Ec. 
23 than 


THE PREFACE. 


than the end of the third year of Queen ANNE; 1 


that « Caſes in Law and Equity” begin with the 


ninth of the ſame Queen, and conſequently that there 
was à vacuum of at leaſt. five years; he could not but 
apprehend it might be of ſome uſe and benefit to his 
pro feſſion, to publiſh ſuch Caſes as had occurred in the 
Court of King's Bench during that interſtitium, which 


ends with the death of SX Joun Holt, Knt. late Lord 


Chief Juſtice of that Court. 


And as in preparing of this Work, the Fditor found 


certain Caſes of excellent learning argued and adjudged 


in the Court of Common Pleas, as is before obſerved, 


he thought himſelf obliged b to communicate thoſe alſo ta 
the public. 


Nor are the other Caſes herein contained, which prima 


facie may ſeem of ſmall import, to be for that cauſe 


totally rejected; for, as the Lord Chief Juſtice Cokx 
long ſince obſerved, ce there i is no Caſe i in the Law, how- * 
ec ever immaterial or inſignificant it may at firſt ſight 
ec appear, but ſome time or other will ſtand a ſtudious 
fl 8 and diligent Practiſer i in good ſtead, m 


To fuch Readers, to ſuch Pradtiſers, | is this Repor 
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Taylor's Cafe, = 7. !; a 
Taylor ei Jets, . - , = <= - - oe 
Theobald againſt Tregot, _ - „„ 
Thetford (The Queen —_ The Uayor of), „„ 
Thomas's Caſe, | ; 284 
Thompſon again/? 8 — „„ 
Thornhill (Hobbey 3 - - 335 
Thorold (Sir Charles) againſt 8 -; 3 i 
Tibbs againſt Clough, = = > = ns 


Tilley (Hackett againſt), — Po — 
Tindal (Smith againſt), 2 : 


Tidderly (Blackmore againſt); „ 38 
Todd and his Wife againſt Redford, = — _ 264 
Tooley and Others (The Queen againſt), | — 242 
Townſend (The King againſt), - . 327 
Trant (Fitzgerald again), - = = < = _ 254 
Tregot (Theobald again/+), „„ 261 
Trevannian's Caſec, - . 
Trevillian againſt Pine, = - Eo nn 
Trigg (Smith egain/t), - - - ;--.28-- 
Trott againſt Gagg, . = )) 
Truebody (The Queen againſt), „„ 75 
Tuckerman ( Jefferies againf}, - 108. 109 
Tully againſt Vavaſor's Bail, - - 1340 
Turner again Brewer, - - — 7 


Turton agaigſt Prior VF 
1 ü Dutton 


. THE 


88 and Crompton Martin (The my againſt The 


Pariſhes of), — 

Tutty again/t Alewin, a 5 

Twiford again Huggins, _” - - " 

e and . (The Queen again? ” 5 

FW, 

Favaſor's Bail (Tully againſt), , << „ 
| Vaux ( ; he King againſt), — — — - - 

Vicars (The Queen againſt), - - | 

Vicars again,t Worth, -. 8 a 


| Vowfon (Maſon againſt), 2 - 


- 


| | W. 
Wade (Cumber rant!) 


Walderſham (The King again), = =<- = = 


Walker againſt Atwood, — — "2 
Wall (The Queen againſt Dr.), — — 
Wallis (Aſher againſt), — | 
Walters and Jane his Wife Gardiner againſt Joleph), | 
Walthew (Savage against) = 
Wangford agam/t Wangford, „„ 5 
Ward (Crompton againſt), - R 
Warner (Stebbing again/?), - - 
Watren agamſt Conſta t. 


Watſon (Kidd againſt Dr. ), 7 2 5 Z : 4 


Welch (Henley againſt), 5 
Wells, &c. (Oſman againſt), V 


Wells againſt Ferguſon, „„ l 


Welſon (Lupart againſt), — - joy 


Wentworth (The King againſt The Parith of), 3 


Weſt (The Queen agamft), FE 2 

Weſt (Johnſton again/+t), | 

Weſtminſter (The Dean and Chapter 00 ret Dr. 
Herbert, — 


Pp 


350 
221 
404 


ug 


146 


214 


; 357 


Ph | 
Weybridge (The Pariſh of). 2 The Parith of St. Giles, 25 


Whiſtler {t he Queen againſt), - - 


26 


Whiting 


NAMES OF THE CASES. 


* 


| | . Page 
Whiting (The Queen againſt), - - 64 
Whiting (Tate againſt), - = = 196 
Whitacre's (Serjeant Thomas) Caſe, - — 
Whittleſea (The Pariſh of Oakham againſt 2 0 Pariſh of), 171 
Wilders (The King again/t), 1 ET : 309 
Wilks (Rich againſt), - 5 — 133 
Willies (The Mayor of Wincheſter againſt), EE 
Wilkinſon againſt Mathews; = Fa 356 
Willet (The Archbiſhop of Canterbury again), = mos 
Willet againſt Boſcomb, — 179 


Willimot azainſt The Chancellor of Wee 5 83 
Wilkins (Cutting again), 5 76 25 


Wilmer (Rice again/t}, = = — — „„ 
Wilſon (Jones againſt), „„ „ 257 
Wilſon (Hainſwerth againſt), _ - „ 288 


Wiltſhire (Fitzacherly againſt), - => — 352 


Wincheſter (The Mayor of) againſt Willies, W 


Withers againſt Baker — 199 
Withers (Clerk againſi), — — - * — 35 
Wood (Jeffrey againſt), =- = - -. = 26x. 
Woodford againſt Gren 349 


Woodward (The Queen againſt), = 137 
Worceſt er (Willimot againſt The Chancellor 4 83 
Worth (Vicars againſt / . 357 
Wright againſt Sharp, - „ 179 
Wright againſf Hammond. 3245 
Wright again Canning, = — * 414 


_ Wrightſon (The Queen againſt), = - 166 
Wyat (The Queen againſt), = = — 53 


Y. 


Yendon (Squire agein/t ), „ — 
Vork (Modely and his Wife againſt ), — — 135 
Young (Ode againſt), = = - =» — 275 
Young again Slaughterford, - — 217. 228 
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The Queen's Bench. 
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Sir John Holt, Kat. Chief Jie 
: Sir John Powell, Kut. | 

Sir Lyttleton Powys, Kut. 

Sir Henry Gould, Kut. 


Edward N orthey, Ei. Attorney General. 
Simon Harcourt, E,. Solicitor General. 


* Nor, 1 ſucceeding Do a bak. „141 
lowing Opinions were obiter delivered . the 1 J 
Court woe ages! Bench. 5 


3 Aborymbis,, 3 Cafe 1. | 
roter, A Justice. Wien 5 wil bs Bertl tüte hüt bes mee mnt of 


on the ſame iſſue, and both verdicts agree, it would be ter two concur- 


unreaſonable to grant a new trial. ring verdicts. 
6. Mod. 22. 


2 1 2 Salk. 64. 0  Tidd's Prack. 604. 


F A SHERIFF return a jury contrary to a rule of court, or e- — 
I mit any ſuch irregularity, to the prejudice of either party, i ys ng, : 
may be a good cauſe to ſet aſide the verdict, &c. But when n0., ground for 4 
material cauſe can be ſhewn, this Court will always have too flew triat 
e to grant a new trial. Tide Prot. 

67, 


vet. XI. | | N | | Anonymous · | 
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_ CERES DE ET gs 


Eaſter Terms I. Queett Anne, In B. K. 


Caſe 3. | Anonymous. 


Ihe facts. WHEN any any unſoreſeen accident happens, of 8 ſudden i ims 


able abſence of a pediment, as ſickneſs, &c. to a witneſs; and a trial is had; 


material witneſs 
| and a verdict given for the plaintiff, which might have been given 
ber che defendant, had that witneſs been prodaced; in fuch caſes 


82 this Court will grant a new trial, on paying the coſts of the former 
* N trial. | 
2. Salk. 645. 


6. Mod. 22. Tidd's Pra. 606. Selon 2 Pract. 513. 


„ Auonytout. 


The Covft will WHERE: A TRIAL is had upon @ view (8), this Court wilf 
mths . fo not eaſily be induced to grant a new one; for the view is 
Wee Ae ſuppoſed to govern the jury more than the evidence at the trial; 


e © and therefore, in ſuch caſes, there ought to be — or __ 


. Burr. a53. Jarity in the jury, to obtain a new trial. 


(a) Ses the ſiatute 4. & 5. ones c. 16 U 3 3. Geo. 2. d. 25. f. 14. 


„ [21 


Caſe s. | 4 Anotymous. 
A bond ſhall be XX / HERE A Ro for pa payment of mon bs 0 8 
preſumed pad VV twenty years, if an action be brought reon, and _= de- 
Ng  fendant plead ſolvit ad dim: 


6 Mod. 2. HoLT, Chief Juftice ſaid, This will be a good plea wg for. 
Cafes in - Law - a Arorig — om chat the bond has beerrifatisfied) where 


| and Equity;213- ü there has been no demand made, nor action nee 
Kc. long a time (a). 


Sag ome ag e 397. Ms 1. Burr. 5 5 
279. 8. C. 2. Stra. $26. 8. Ld. Winchelſea Cafes, 4. Burr. 1963. 
Ray. 1370. . wald and Others, Executors of Oſwald, 
Humfreys v. Humfreys, 3. Peer. Wms. A 


"2 


Cale 6. 85 Anonymous | 
Bail on error, BV rm qrarurs 3- Fac. 1. c. 8, when a writ of error is 
ma jap; 96 brou ORs JO e ane i peg mens oe 
7 ſpecial bail ought to be given (4). 


12 oj ee Bull , Clifion, 60. 6. Mod. 38. Theate 6. Vaughan, 2. 
? of vl Oy yt the, 6 Chauvet and Afidther 6. 


5 
e — 1. . . oogrkwg of "ons 2. Burr. 746. 
{muwu#.: 9 +6 N 2 
x . 1 Ws « 2 IS 4 $ © . 
* | Ameqmot 
nne 4 | : 


Eaſter Term, 1. Queen Anne, In B. R. 


Anonymous. | Caſe 7. 
FTER A YEAR a ſcire fatids ought to precede the levari Jadgnient nuvi 
Aer fun fa (a), düst n be * 


(a) See 1. Stra. 100. 301. Barnes, 2. Inf. 471. 2. Leon. 77. 1. Sid. 59. 
197. 6. Mod. 14. Co. Lit. 290. 1. e Trade Practice, 720. 


1 . 


$10 et 229 bee 1 | | ti 8. 
FF os ONE Who has become bail, has a warrant of attorney to in- Bail cannot en 


demnify him, yet he cannot enter it up, and take out execution ter judgment on 
upon it, until ſome proceſs is ou out upon the bail-hong where- ? —_— 


by he has an injury done him damaifiedoathe 


() See rene Mang a Term Rep 25 Martin v. cane, n 
Rep. 640. ä 3 | 


Aus | ; G 9. 


NOTICE. or BAIL (on an arreſt, &c.) ought to be not only Form of notice 
by a note given of the parties names who are to be bail, but of bail. : 
alſo of their addition, trade, fub/ance, and ee of abade ſa); that Impey; 124 


ſo chey may be more eaſily ne” after by the plaintiff or his "of 237. 
attorne = 100g. 
| e To es 1478 
5 | 134. Séllon's Pract; 158. | 


(4) The notice of bail miſt be alto tee e e e e 9000 

y intitled, Loft, 237. and in de- they refide muſt be preciſely Rated. 

ſcribing their place of abode, it is not . B. R. 
ſufficient to ſtate the pariſh or torun, but 25. Geo! 3. 


Anonymous. Eaſe 10 


HEN THe surf is by original writ, the ſtatute of 18. liz. A bad originals 
c. 14. will not help a bad writ (original) (a); but vet helped by 
otherwiſe where the ſuit is 7 meſne proceſs, as bill of Middleſex, 18. Zliz. c. 14. 


latitat, &c.(b). For the difference herein between treſpaſs, and 5. Co. 37. 
. fee Hob. 180. 2. Cre. 542. 2 


2. Ld. Ray: 1209. Tidd's Pres. 621. 


Ce from the miſptiſion of the clerk, 38. Co. 
dy verdict, 5. Co. 37. Cro. Eliz. 722. 159. Gilb.C.P. 117. Barnes, 10. 16. 22; 
and by 8. Hen. 6. c. 12. the Court will (5) The want of @ bill on the file is 


n. original, . aided by the ſtatute. * 


Anonymous. 1 
Au; IMPARLANCE ought not to be granttd, unlefs it be prayed jqpartance: * 
or aſked by the party (a). | Nu dick, 


. . 2. Mod, 62. 2. Show. 310. ; and Rule 
of Eaſter Term, 5· Aus. | 
B 2 Ananymous. 


Cafe 12. 


Caſe 13. 


Plea in abate- 
ment muſt be 


Faſter Term, 1. Queen Anne, In B. R. 


Anonymous. 5 : 

Os a nil dicit 3 is to be given ia 0 
85 Anonymous. 

PLEAS IN ABATEMENT muſt be within four full days in Term; 

for if a declaration be given four days before the end of a 


within ſourdays. Term, the defendant cannot plead in abatement the next Term (a); 
nor will a plea in abatement be allowed . after a general 


imparlance (3). 
(a) See the Rule made in Trinity 


Term 5. & 6. Geo. 2. and Tidd's Pract. 


Caſe 14. 


A bad plea can- 
not be taken ad- 
vantage of after 
— and ; 


verdict. 


9141 


Caſe 15. 


dee of 3 


$22, 


243to0-245. Long v. Miller, 1. Wilf. 23. 
Jennings v. Webb, 1. Term Rep. 278. 
Smith v. Miller, 3. Term Rep. 627. 
Deughty v. Laſcelles, 4 Term Rep. 520. 
Harbord v. Perigal, 5. Term Rep. 210. 


Anonymous. 3 | 


IF. 4. put in an ill plea, and B. join iſſue upon it, ini a verdict 
is given againſt B. now ſhall B. never take ad 


(5) 4. Bac. Abr. 29. Gilb. C. P. 
184. 1. Bl. Rep. 1. Wilf. 262. 
But after a ſpecial imparlance, the de- 
fendant may plead in abatement, 1. Lutw. 
6. „ Bt. Rep. 6. . Will. 261. 


12. Mod. 529. 5. Mod. 353. 2. Burr. 


59e 


of 


A.*s bad plea, having ſlipt his opportunity of demurring to it: 5 : but 
it may be aided by the ſtatute of Feefails. | 


2 Anonymous. 


EFORE ove moves in arreſt of judgment, TE PosTEA 
ought to be in court, and delivered to the clerk in court (a): 
Sellon's Pratt. and after it is ſo brought in, the Counſel have four days to move 


in arreſt of 1 (5b). 


(e See Wood v. Shepherd, 6. Mod. 


24. $ C. 1. Salk. 78. S. C. Holt, 71. 


5. Com. Dig. Pleader (S. 47.) 


(% The motion in arreſt cs; "an 
may be made at any time before 3 | 
ment is pronougced, Rex wv. Hayes, 


Rex v. Franklin, cited by Mr. J. Buz- 2. Stra. 845. Taylor v. Whitbread, 
tn in Rex v. Perry, 5. Term Rep. Dougl. 746. Rex vv. Holt, 5. Term 
45+ I | Rep. 436. | | 

; 8 


Caſe 16. 


Pofica not to be 
altered after it is 
filed. 


8 e amended, ſee 1 


THE COURT will not grant a rule to * or amend A 
POSTEA (2) after it is returned and * If not 


frequently done, if in the fame Term it is filed. | 3 


o * 


(a) In what 2 the poſtra way or 
Tidd s Prac- 


tice, 488. 590. wh 176; 74. 
1. Term Rep, 542. n 


| Anonymous. 


Euſter Term, 1. Queen Anne, In B. R. 


Anonymous. 


ought to give judgment; for a certiorari to juſtices i is rather to aid Han 


briog him into this e which has a more extenſive RIP to 


him (a). 


(a) Rex v. Fawle, Ld. Ray. Rn 
Rex v. Warminſter, Stra. 490. Rex v. 
Harman, And. 343. Rex v. Holbourn, 


3. Burr. 1458. Rex v. Mayor of Liver- 


pool, 4. Burr. 2244. Rex v. Lewis, 
4. Burr. 2456, Rex v. Bodenham, 


Cowp, 78. Rex v. Ducheſs of Kingſton, 
Cowp. 283. Rex v. Abbott, Dougl. 


749- 768: Rex e Eaton, den 751. 


Eeuſe 17. 


: TH COURT will not incline to grant @ certiorari to the juſ- Certiorari does 


tices of peace when a perſon is convicted; but the juſigces nar not a on the 


of a — 
them when a man would creep out of their juriſdiction, and fo to ecu cauſe... 


— 


kinſon, 1. Term Rep. 32. Rex . 
Sparrow, 2. Term Rep. 196. eis. 

Rex v. Griffith, 3. Term Rep. 658. 
Rex v. Stannard, 4. Term Rep. 161. 
Rex v. Brown, 5. Term Rep. 156. 
Rex v. Baſs, 5. Term Rep. 253, Rex 


rss Zingk e Karte, Dougl. * es Re 


Anonymous. = Caſe 18. 
AMoTION to quaſh a writ taken out by the party himſelf, i is A party cannot - 
not grantable of courſe, but ous ſufficient cauſe "ET. to de quaſh his own 
ons PR OY 5 . 8 
Anonymous. 5 \ Caſe 19. 
Jr is not neceſſary aga inſt a wrong-deer to ſet forth any title; Tide need not 


e. whether b e or otherwiſe ; CRY where the be ttated again 
action is 1 on the poſſeſſion (a). a wrong - d oer, 


(0 Dent v. Oliver, Cro. Jac. 43. 123. 1. Show. 64 8 Term 
Stroud v. Birt, 4 Mod. 423. Comy. 7. Rep. 428. Rogers v. Brooks, 2. Term 
St. John v. Moody, 1. Vent. 275. Rep. 431. nos. Clarke v. King, 3. Term 
Blockley v. Slater, 3- Lev. 266. Aſhley Rep. 147. Rider . Smith, 3. Term 
v. Frickleton, 3. Lev. 73. Waring v. Rep. 766. Grimſtead a. Matlow, 4. Term 
Griffith, 2. Burr. 440. Cary v. Bacchus, Rep. 718. Griffith . Mathews, 
J. Show. 19. N anne, 8. Term 22 3 297. — 


Anoayrias, | Caſe 26. 
PHE won p.“ ſeienter” was held neceſſary to be inſerted i in an! Scienter”* ne- 
inditment of forgery (a). &. A —_— in fore 


e Stra. 5. ar Leier, Str. get. Rex v. Bruce, 


Anonymous. Caſe 21. 


| Rr ORE 3 hawker, pedlar, or the like, can be deemed a va- Verrat. 
rant, he muſt be Ny abroad and out of his own 


parii (a). 

(0 See 29. Gev. 3. e. 26. Rex v. Little, 1. Burr. 609. Rex . Redfearnes . 

+ Term Rep. 273, | 
B 3 Anonymous, 


Eaſter Term, 1. Queen Anne, In B. R. 


Oaſe 22. : Anonymous. 

. A priſoner can- JF A PRISONER maks a negligent eſcape, and afterwards, upon 
We be 1 an agreement between him and the plantif at whoſe ſuit he is 

1 un in execution, the ꝑlaintiff diſcharges * the marſhal or gaoley 

pans = ee TY nim. cannot take him (a); Yor the — and rendering him to 
2. Inſt. 38. che county-gaol upon the ſtatute 1. Ann. ſtat. 2. c. 6. (5) is only 


, 275. in à ſhifting of the gaol, and is wholly founded upun the original pros 
TOS cels, . only a continuation thereof. 


mary. 
_ '"Powarr, ice, put this caſe : Suppoſe the marſhal ſuffers an 
1 eſcape, and th Mrs of the ſlatute 1. Anne, c. 6, the plaintiff, 
bya Judge's warrant, retakes him, whether an action for the It 
lies againſt the marſhal ta | | : 
To which THE Counx gave na anſwer, oy a 
See Bene, . Show. detain bim on a deglaration delixered for 
12 Phi v. Stone, — 118, having e the eſcape N 
119. Scott v. Pescock, 1. Salk. 271. priſoner; for the plaintiff TO Ss 


Stra. 423- and the caſe the retaking is illegal, 2. Stra. gog. 
of Willing v. Goad, that if a priſoner Nor can the ſheriff retake a priſoner aſter 
make a negligent eſcape, and during his r 
F of F. Term Rep. 25. 

debtot to the *marſhal; the marſhal (5) See 5. n. f. 9 Cs 3 
A or 1 0 


16.9 
Caſe 23. Anonymom. 

In what manner Pr. A PERSON is in the cuſtody of the marſhal at the foie of A. 3 
a ier in the 1 and B. in the Vacution-time, would charge * him there; ; guere, | 
aaual ..cuſtody how it muſt be done; for arreſt him he cannot, becauſe he is al- 


may de chuged ready in cuſtody ; and file a bill, THE CLERK ſaid, he could not do 
with a new ſuit in the Vacation, | nor deliver a 3-clifation but intTetni-time ; ; fa 


in Vacation that unleſs a remanet in cuftodid, entered in the marſha]'s book, 
time. ſhould he a charge ſufficient to'grqund an r * * the pany 
1 yould pe without remedy: 


And ſo for the neceſſty, the better opinion of THE Cs 
ſeemed to be, that it was a good charge (a). 


Ss (a) Sce Tilſden v. Parfriman, 6. Mod. a rule was made in Eafter Tow T5. 
254 1. Salk. 213. 345. 3- Salk. 150. Ge6 2. that no declaration ſhall be ſuf. 
But in the giſe of Hutchins. v. Kenrick, 4 ficient cauſe of detaining fuchqy! 

2. Burr. 1048. the court of king's benen ** in cytody, unleſs an da vit phat 
were of opinion, _ the right meth5d * plaintiff & cauſe of action againſt him 
io charge,2 prione zit nexw ſuif, in *, goes amount to ten pounds or u 
Vacation- - time, Is FE. ; 2 fin Lu te wards, ſhall be firit — apd cle 
Term, and oa to deliver _ & with the clerk of the rules, and the 
or leave for the defendant, being in cuſ. ** ſum ſpecificd in ſuch affidavit indorſed 
tody, a copy of the declaration as pf the #** by him on ſuch declaration, before the 
g Term; and then to make an *© ſame is left with the tyrnkey.” — 
aß da vit thereof. But by a rule made in Tidd's Practice, 197. But this rule 18 
Eaſter Term, 5, Will. & Mary, an gf. gonfined to: caſes where the priſoncr is 
Ada vit of the delivering of the declaration Charged with a rc tion, and does not 
ſeerns, in this caſe, unneceſſary. For apply where he is proceeded againſt by 
FEEDS, however, the detainer of pri- the fame plaintiff, for the cauſc of action 
ners, charged by declaration, in the cuſ- expreſſed in the pt oceis. Barnes, 75 
wen of the ma mal, When the cauſe of Fract. Reg. 339, 
Wins 6 decs EY amount to. ten * * 80 


* | | | Then 
a n 


— 


Faſter Term, 1. Queen Anne, In B. R. 


Then a queſtion aroſe, What time the plaintiff had to declare? Time to declare 
10 which THE CLERKS of the court differed ; for ſome held, it ® _— in 
ought to be the Term following ; others ſaid, he had two oT erms ep : 
to declare in; | 1 


But Hop r, Chief Juſtice, laid, that was too long to keep a 
man in cuſtody _ a remanet, and ordered a reference to Mx, 
CrxRk; who faid, the plaintiff ought to deliver a copy of the de- 
N to the turnkey, or ſome time the next Term: 


But Pow ET T, Fuftice, thought the plaintiff had two Terms. 


By HorLrT, Chief Fuſlice, A remanet in cuſtedid will not charge A remanet in 
2 priſoner that has e 77 „ though THE ——_— en 2 — 
to be à priſoner i in cuſtody, F..3 ö 
And he ajſo ſaid, It was a inſt he nde ea math ouſt A perſon 'reti 
that ' not in cuſtody ; for i 7 he r cannot take ft 3 
of any proceedings againſt him in a place where he is not. But may be detain- 
the marſhal's owning a perſon to be in his cuſtody, 3 ok a. ay * 


—_— liable to an eſcape, and charge himſelf. 
If a perſon in cuſtody y go out of priſon, and return again K 
nl ht, and do fo frequently; this HoLT, Chief Fuftice, faid, was 
2 continuance of the cuſtody ab initio, and he might be charged $1 
with. a remanet in cuftadig, or a declaration; 3 for by his returnin 
wy he priſon, be * "Py notſce of the e api 
; 22 380 2 
3 3 * | 
detainer ſt his debtor, in 8 V. T 
CE RCs 


Anaya "0 45 l el en AS 
FF. A PERSON enter into a recognizance to go to trial of an in- Procuring a 
dictment, and by his own act procures a wrong venire facias, Wrong verue for 
ſo as the indictment is quaſhed; rh 5 


Hol r, Chief Juſtice, ſaid, this was a forfeiture of his recagni- forfeiture of the 
Zance ; it being a trifling with the Cort, and an in Pn: in r 


W er e 
. N hee — = $47: 205] 


TEE Enn of a pamphlet called « Leia! $ Aeg was The — 
bound to appear in the queen's bench the firſt day of the erm, on an inſorma⸗ 


tion ſpr a miſde· 
Tue ATTORNEY GENERAL then exhibited an information 3 


8 BY him ; the defendant's attorney prayed an imparlarice. titled, on plead- 
E. 10 an im- 


"T0 gation was, How long time he ſhould have ta pen ? parlance untl 
; | B 4 Ma. benen Term. 


Eaſter Term, 1. Queen Anne, In B. R. 


Axonrxous. | Mx. ATTORNEY prayed it might be ruled according to the civil 
I _ fide, viz. to plead ſome day within the Term; but THz CLERKS 
aid, the cuſtom on THE CROWN SIDE is to give a Term. 


HoLT, Chief Fuftice, ſaid, Formerly they went upon this reaſon, 
that the Term, in the eye of the law, is but one day; but he ſaid, 
there being an imparlance due by law, he thought it would be hard 

to make a rule to govern this caſe; and ordered THE CLERK to 


ſearch precedents (a). Ws 8 to 


(a) Formerly, if a perſon indicted did he had an imparlance of courſe ; and per 
not come in voluntarily, but was brought Hor T, Cłief Fuflice, on the crown fide, 

in by recopnizance or babeas corpus, he was the. courſe is, whenever an imparlance is 
obliged to plead and try i-fantey. Caſe allowable, to grant it to another Term, 
of the Seven Biſhops, 3. Mod. 212. Reg. v. Rawlins, 6. Mod. 243. and this 
4. St. Trials, 300, But this was thought now ſeems the ſettled practice, Rex v. Cox, 
hard, 6. Mod. 243. 13. Mod. 372. 1. Show. 55. 4. Com. Dig. Informa. 
and if he came in upon the firſt proceſs tion (D. 5. ). Anonymous, 1. Salk. 514, 


Caſe e. Anonymous. 8 
An old mort- UÆERE, Whether if tenant in tail contract debts by bond, 
gage, aſſets. and die, and it can be made to appear, that ſome of his an- 


Co. Lit. 374 ceſtors, who bought the eſtate, found an old mortgage upon it for 
Dyer, 124 a long term of years, which was kept on foot to wait upon the free- 
2 , hold and inheritance, ſuch leaſe in equity would not be det. in 
2. Will = the hands of the heir in tail (a); for it is equity only makes ſuch 
own C. C. a. leaſes deſcend (5), and it is the higheſt equity that a man's debts 


- $4) A £139 4 3 i . f 7 55 8 
(e) See the cafe of the Attorney Ge- (35) Cooke: v. Cooke, 2. Atk. 67. 
neral v. Sir George Sands, Hardres, 489. Charleton v. Low, 3. Peer. Wms. 330, 
S C. 3. Chan. Rep. 33. S. C. Nel. C. R. Villers v. Villers, 2. Atk. 72. 

130 5. C. 2. Eq. Abr. 468. S. Cc. | 

2. Freem. 129. Foſſet v. Auftin, Pre. 


Caſe 7. Anonymous. 


Protibitions A LL PROMIBITIONS are to be grarced upon ſome ſuggeſtion, 
muſt be op ſug- © and not otherwiſe, which ſuggeſtions: are to be brought into 
geſtion. the office. Ts +, ; n : 
A prohibition But guære of prohibitions to THE ADMIRALTY ; for the court 
may be granted of admiralty does not uſe to ſet forth the ſpecial matter whereon 
- OS, they give ſentence; but only reciting that they have heard both 
— oY * ſides, and fo d to give judgment ; and then, they pretend, it 
appears an the ſides, o proceed to give judgment; en, they pretend, i 
face of the pro- is too late to move for a prohibition : - 8 


p din vs * o 2 oe” | N 
2 q 3 But by Hor r, Chief Fuftice, It is never too late to move for a 


no jurſdiction. prohibition after ſentence, in any caſe but one, and that is to the 
Corab. 234-253. eccleſiaſtical court, cn the ſtatute 23. Hen. 8. c. q. where the 
| 448. 459. 463. ſuit is out of the dioccle: and the 8 why a prohibition is de- 
"how. 396.179. 2 ; Yo nied 


Eaſter Term, 1. Queen Anne, In B. R. 
kin as caſc is, ber zuſe you have by nen et ju- A 


riſdiction ( a)... 


AND NOTE, Although i in 0 ee u. 


is laid down, that for anything not appearing in 
; teral to it, no prohibition ſhall go after 452 6d on 3 


4 fi d as matter c 


libel, but only 


b a 22 
aliffe f ), a—_ 


ſentence (c) ; yet in the caſe of Shatter v. Friend (d), à prohi- which does not 
dition went to the ſpiritual court after ſentence, where they had appear on the 
diſallowed proof by one witneſs, though that matter did not ap- 
pear in the libel (or ſentence) : "and DoLBen, Fu/ttce, in thatcaſe 
faid, that a prohibition ought to go rather after ſentence than be- 

fore (e) ; for n in wen appear Wasen have difallowed och 


proof (. 


(a) 2. Roll. Abe. 318. Tuer v. Man- 
tle, 1. Salk. 548. So in the admiralty 
court, it ſhall be intended, after ſentence, 
that they had juriſdiction, Ladbroke v. 
Cricket, 2. Term Rep. 649. But 
wherever, in any caſe, it appears on the 
face of the proceedings, that the ſubject 
matter was not within the juriſdiction of 
the inferior court, a prohibition ſhall go, 
although ſentence below has been pro- 
- nounced. See Gardner v. Booth, 1. Salk. 
$48. Rebowe v. Bickerton, Bunb. 31. 
Symes v. Symes, 2. Burr. 813. 
v. Langley, B. R. H. 37). 
Wilkinſon, B. R. H. 381. 
Friend, 1. Show. 161. 
Cowp. 424. C:ſe of the Rector of Boſ- 


Shatter v. 


worth, 1. Ld. Ray. 435. Blaquiere v. 


Hawkins, Dougl. 378. Darly v. Cozens, 
Pougl. 378. . 8. C. 1. Term Rep. 


Smith 
Dawſon: 'V. &. 


6. Mod. 252. 


Full V. Hutchins, 5 


695. Adept Chicheſter u Haravod, 
1. Term Rep. 650. Leman v. Govlty, 
2. Term Rep. 3. anne Ge, 
2. Term Rep: 315. 

(5) Hob. 2 

(e) 2. Roll. Abr. 318. deb 264. 
L. 1022. Hedd v. Winter, Bunb. 31. 

(4) 1. Show, 172. ee Smith wv, 
Langley, B. R. H. 317. | 

(e) Cowp. 


424- | 
Y For prohibitions age 19A : 


Show. 


well. 148. 337; the 
of Edmonſon v. Walker, 1. Show. 179. 


aa ak 1. 


face of the libel, 


*[6] 


« probitition t9 —— S4 


a plea of claim of property ; and 6. 
26. where a prohibition ſhall go if they 


refuſe a plea of the ſtatute of Limitations, 


But note. —NoTzs to former edition, 


de Anonymous. 


2 opinion of this Court ſeemed to be, that the ſtatute af The ſtatute 22. 
| Limijations, 21. Fac. 1. c. 16. did not extend' to the admi- 


ralty nor ſpirjtual courts ; for 


Caſe 28. 


= 1. C 16. 


not extend 


1 


Hor, Chief 7uftice, faid, If a battery was committed ſuper al- admiraty for 
tum mare above four years ſince, if the plaintiff ſue for this in ſcamens wages. 
THE ADMIRALTY, he may well recover damages there (a). See 8. C. poit. 43. 
3. Levinz, 23 and 234. And a ſuit in the e court is ly 3- Lev. 23. 2 


* refer matione morum, &c. 


(a) Ane 76 © 09. 3 poſt, 43. mri, 


3 


| Caſe 2%. 
1 OF SHIPS, &c. is a ſpecies of ſalvage; for if Razſom of ſhips 


a pirate take a ſhip, and the maſter redeem the goods, the is a ſpecies of % 


ſalvage, and the 


owners are pound by the contradt of the maſter.—1. Salle. 3. 34. 2. Sid. 418. 3, Vent. 33, 


1. Ley. 267. Hob. 32. 


owner 


' 
w 
31 
; 
$ 
3 
: 
3} 
28 
93 
Yy 
L 
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| Hponymors, owner ſhall make him fatisfaQion ; for a maſter of a ſhip p reprev 
ſents the owners, and may detain goods for ſalvage. But if he 

once part with them out of his poſſeſſion, he cannot 
take them by an admiralty juriſdiftion or proceſs. For if the 
2 © goods are on land, and the admiralty arreſt the goods, a prohibi- 
a 5 es don will go, if there is a libel ; but if there o ove replvinr 


1 
N 
4 1. 1 4 . ; 
«i316 26's 3+ 


fas. ſhip and cargo, Yates v. Hal, 
1. Term Rep. 73. Put now. by 22, 
Gee. 3. c. 25. no perſon ſhall ranfom, 4 
enter into any contract or agreement for 
ranſoming, any ſhip or veſſel, or any mer: 
chandize or goods on board the ſame, 
which ſhall be captured by the enemy: 
and all contracts and agreements entered 
| and the offender liable jo a peaalty of Gve 
duo him to become a hoſtage, is binding hundred pounds, | : 


Caſe 30. ww. © Anonymaus, 


The appeal from 7 A SENTENCE is giyen in A PECULIAR, the appeal is to the 
Pump JF. cours . ap etny Gennes pace rene 


the , 
ang nor ue de u co be of e 04). . 


—Skin, 
2 3 Te o- 
8 ů EY , 
2-4,” Norx, The following Caszs were heard and adjudged 


3 in the Court of Kinc's BEx OH, in Eaſter Term, in 
— of = the Firſt Year of the Reign of Da = 
7 5 


Caſe 31. “ Stannian againſt Davies. RIES Em 
An aQtion in an JOLT, Chief Tuftice, and the reſt of Tae CourT neld i in this | 
infericx court caſe, that whenever an action is brought in an inferior court 


muſt lay the gr juriſdiction, the complete cauſe of action muſt be laid ta ariſe 
—— ay vation need not be laid within. the juriſdiQtion ; as if an inn-keeper 
matter of aggra- ſuffer my horſe to be taken out of the ſtable without my conſent, 
vation need not it iS a complete cauſe of action; for thereby he is a wrong-doer ; 
beſo hid. and though the riding and beating be done out of the er cmans 
$. C. 2. Ld. Ray. 795. S. C. 1. Salk. 404. 8. C. 6. Mod. 223. S. C. Holt, 13. W 
r 5 Ray. 75. 1. Lev. 50. 6g. he 
(a) Stra. $27. . Wal. Wepdward, 6. Term R elm 
dock dt, * wT 155 Trevor ». Tape, 2. * K Rep "gt ts: 
v. Wall, 1. Term Rep. 151. Tubb v. 


cauſe to have vyithin the juriſdiction AWE but that matter which lies in aggra- 


*© ' = 


47. 


yet 


n!!! . wel, ts 
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”w the 41 may hold plea of it; the complete Eauſe Srl 


Aion ariſing from te fir taking) nd the ſubſequent marge — 
only being an aggravation. 5 Art * 
Anz yore, Thi was on writ et era ct. freu. 
Marſhalſea court. 

And, BY THE WHOLE CourT, The judgment was aftetwards - 
a 


ce = + 
& % - 
4 * : 1 as * . ' CREST, of — 4 
* $» 4 * - 32 
5 , 
. _ 5 or 
* Fe . 22 1. FT * 
_ — Fo 
: y 


pa if 2 leſſee for 3 houſe on the promiſes leaſed, Waſteby ar 
it is waſte (a); and if be let j fall, it is a new waſte (6). _ Ys 


SECONDLY; If a man has an upper-room an Aion les agent . 
him by one who has an under-room, to compel him to repair his nba 
roof. And ſo where a man has 3 ground-room,- they over hien tens men- 
may nas 223 afJion to compe] him to keep up ELIT 


n (c). ; tenamt of the : 
Sedquere: For ifa nan bars a new the roof of an the — 


old houſe which is ready to tumble N he mall have a writ pan. 
de e fee, eitel becauſe debet et ſolet or eonſuryit are ne. 
ceſſary words in the declaration. 1. Fent. 274. And e Dent oe ] 

v. Over (d), ere a man ma eee : | 
tenant, he muſt lay a debet et ſolet, and ſhew a title. 


6 6 

HoLT, Chief Fuftice, ſaid, that every man of common right 

ought © bs e e e a7 thr 4 ey N 
annoyance to another mans. 


But PowLL, Juftice, put this caſe; Suppoſe a a man 
rail, 1 5 Teh thereto and then his 2 m | 
cellar 3 to the vault, which is damaged hy a default in the 
wall of the vault, he thought that tg nme of the — might 
well here T0 


Which HoLT fie A 180 for by him, 5 
party could eie bi iin 22 an action i in that Caſe, he my befor ti 5 


to build a wall to his cellar, as well as the other to his IG 


- otherwiſe he ought not to have any benefit from the firſt wall (t); 


unleſs it be indeed agreed, that he ſhall contribute to the r - of 
ty Ke, (J). Suppole à man has 2 vacant piece of ground, and 


(a) But fee-Kek 38. and the caſe of (e) See the ſtutute Weſtminſter tho 
Lord Darcy v. Aſkwith, Hob. 234. Segond, c. 23. 2. laſt; 403. Moors 
City of London v. wagen Gn: * J. Year Book 6. Edw. 4. pl. 7, 
181. Cole v. Fetth, 1 od. 94. S. C. „ee Golding, 6. Mod. 330. 

1. Lev. 309. Pool's Cafe, 1. Salk. 368. (d) Cro. Jac. 43. 122. f 

(4%) 4. Co. 64. Moor, 177, 1. Roll. i. bo Barlow v. Norman, 2. Black, 
Rep. 216. 2. Roll. _ Fe Oven, 

U Sg © # Ur) mens. Going 6 Mot 4 
builds 
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8 Annen builds 2 houſe upon part of it, and then ſells the reſt, the vendee 


cannot build ſo as to ſtop. up any lights in the firſt houſe, but 
muſt take the ground ſubject to the incumbrance of the forme 


. 


| Caſe 33. Cooper N The Hundred of Bafingfiaks,.. 


114 beafaulted Hl was an action on the fatute Hinton; and area ”= 
ee er Tn cial verdid the caſe appeared to be this: ; 


but led thence Highwaymen aſſaulted the plaintiff in the highway, in the hun- 


and and robbed, in in dred of Micbeldever, and led him out of the highway into a copſe 


near adjoining, which copſe was in the hundred of Bajo neftoke ; 
4 Rage, and there they bound and robbed him. at 4 


The queſtion was, Whether the action was $ well brought againſ 
Sc. 7. Mod. the of Baſing ſtoke f 


SK 614- Tux Counter for the plainti inſiſted, that the en d well 
S,C. z.Ld.Ray. brought againſt the rand wr Baſing Aale; ; that the robbery i in 
2 Holt, the hundred of Ba/ing floke could not fo relate to the firſt aſſault in 
. C. Holt, 638, the hundred of Micbeldever as to make it a robbery in the hundred 
== of Micbeldever; and inſiſted on two rules: FIRST, That the law 
[9] never operates by way of * relation but in caſe of neceſſity, to 
prevent a wrong, or to do juſtice. SEconDLY, That a relation 
of law ſhall not operate to the in gory of a third perſon, However 
an a may relate, by fiction of law, between the robbers and the 
party robbed ; yet it ſhall not relate to the prejudice of the 

hundred ! ; 


Tux CounsEL for the defendant inſiſted, that the ation ought 
to be againſt the 1 of Micheldever, where the firſt aſſault 
was, and that the reſt is but one continued act; that the fault was 


in the hundred-of Micheldever, where the aſſault was in the high- | 


way; but the robbery was not in the highway i in the hundred of 

Baſing ſtote; and the hundred is not obliged to guard other 

places. A traveller goin goin g through @ new way laid out ſhall not 

have an action againſt the hundred (5). The action ought to be 

inſt both hundreds: and one reaſon why, if a robbery be in 

ok ifts hundred. both ſhell be ot ty, becauſe both are ja fault i in 
not keeping watch. 2 

In the Michaelmas Term Wowi this 5 was Habe to again. 


Ms. Kind „ for the plaintiff, ſaid, that the action was well 
brought again Bafing flake, for that the hundred in which the 
taking the goods was is only chargeable; and inſiſted on the words 


of the — 13. Zow. 1. c. 4. 28. Edw. 3. c. 11. 27. Eliz. 


g. 18. all which mention the hundred where the robbery is done. 
Robbery i is a ſpecies of theft, and differs from common Jaxceny 


| fs) Hutton, 125. Goldfd. £6. pL 22. 
(5) 6. Co. 62, Hex v. Ward and Lyme, cro. Car. 267. a 
| ony 


PU NET I ERC IRE IT ̃ĩñ ĩê,;2 ß ,,,, oro nr nog GW Es oo oO . ¾ Gl © Th 7 * a © 
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er 


e 


| Eaſter Term; 1. Oeen Anne, In B. R- 


only in the manner of taking (a). And to make a robbery, there 
muſt be a taking the from the perſon of the honeſt man 


into the poſſeſſion of the thief (5). An affault to rob a man is no 14, 


Coorei 
againſt 
Tas 


robbery (c). Then the hundred of Baſing ſtote is the hundred Bauxcrronn; 


where the robbery was committed; for the goods were there taken- 
from the honeſt man (4). All crimes are local, and muſt be tried 
where committed (e); and therefore if the two hundreds were in 
two counties, it muſt be tried in the county where the taking 
from the perſon of the man was. It is objected, that a man may 
be faid to be robbed where firſt aſſaulted, for he and all about him- 
is in the poſſeſſion of the & thief, and the ſubſequent act ſhall relate to 

the firſt act; but the anſwer is, that the aſſault is no robbery (H. 
Relations are but fictions in law, and never uſed but in caſes of 
neceſſity (g); dut here is no need of ſuch relation. It is alſo 

objected, that the firſt default is in the hundred of Micheldever, in 

not — due watch; but that objection is grounded on a 

wrong conſtruction of the intent of the ſtatute; for the deſign of 
the ſtatute is not only to puniſh the hundred for not keeping watch, 


bery done, and to fortify the common law, by which the hundred 
was to be amerced, if they did not take the robbers, as appears in 
| Bratton (h) Fitzberbert (i), and Staundford (. And the flatute 
of Winton was made in affirmance of the common law (2). A 
caſe has been cited on the other ſide (n), where robbers drive the 
waggon out of the way in the day-time, and rifle it in the night, it 
ſhall be ſaid a robbery in the day and another in the night; but 
both theſe are extrajudicial, and not the point in queſtion (u). 
To the objection, that the action ought: to be againſt both hundreds, 
it was ——— that the ſtatute gives it only where the robbery 
is in diviſis hundred. and not elſewhere. I he authority of the 
caſe of Rex v. Ward and Lyme (o), where a traveller going 
through a new way cannot bring an action, may be queſtioned, 
becauſe it goes on that foundation, that the deſign of the ſtatute is 
only to guard the highway, and not to take the robbers. And 
Savil's Cafe (p) is expreſs in point. | | 
 BroDERICK for the defendant argued, that the ſtatute has always 
been conſtrued equitably ; and that the deſign of the act is to give 
an action againſt that hundred which by the common law ſhould 
= have been amerced ; and inſiſted on the title of the ſtatute, that it 
is the * duty of the hundred only to guard the highway; and it 
mult be ſuppoſed, that the robbery was committed in ſuch a place 


(z) 3- Cro. 28. | (e) Cro. Car. 267. 
(e) Bract. Coron. 3. b. (#) 1. Mod. 221. 
(i) Fitz. Abr. Coron.” 238. 293. a 
352. | 1 


from 


but to puniſh them if they do not take the offender after the rob- 


(a) Hale P. C. 71. 3. Inſt. 69. (i) Staundford's Pleas of the Crown, 

(3) Hale, 72. 3. Inſt. 63. 336. 5 ; . | 

c) Butſee 7. Geo. 1. e. 22. | (/) 3. Inſt. 117. 2. Edw. 3. pl. 6. b. 
(4) 3. Init. 80. Pl. 7. a. Hutton, ta 5. Goldſb. $6. 

(e) 13. Co. 53. Hale's P. C. 69. © (m) 2: Sid. 263. : 

J Hale's P. C. 27. (n) Norz, The Book does not ſay ſo. 


*[ 10] 
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Goorr® from whence HUE AND cn could be made. To Savi's Caſe 
77 it was anſwered, that the exception taken there was only, that it 
Nenpn zs os! Was not laid in the declaration to be done in the highway. z and that 
Raine rok. need not be; any more than to lay it to be done in the day- time; 
| dat there are many authorities that confine it to the highway (a). 

In the eaſe of King v. Smith (ö), the river of Thames is adjudged 
to be a er within that act; that the general practice is to 
watch on the highways only, which is a traditionable and reaſonable 
expoſition of the act; that if a hundred be anſwerable for a robbery 
within an incloſure, yet the right hundred is not eharged z for 

* Micheldever ſuffered the traveller to be aſſaulted, and in conſe- 
quence of that negligence the party was robbed : but it does not 


appear but that the highways in Baſing ſtote were well guarded. 
In Hilary Term following, Oe: 
Hor, Chr, ice, gave judgment for the plaintiff, that the 
ation is 2 — the hundred of Baſing floke.— 
Ie has been endeavoured to be maintained, that the robbery 
was begun in the hundred of AMiicheldever, but it is plain it was 
committed in Baſing late. If there had been two counties, 
as there are two h the trial muſt have been in the county 
where the robbery was; and the robbery being in Baſing floke, 
1 the expreſs words of the ſtatute are, that that hundred be liable. 
HY bs There is no reaſon to make it relate to the firſt aſſault. A ſtroke 
= - is given one day, and the party dies another; the death ſhall relate 
| to the day of the ſtroke; fo as to charge the lands, but not to 
collateral purpoſes. A mortal wound is given, and the party dies 
a month after it, the death ſhall not fo relate to the ſtroke as to 
make him that before the death receives the murderer an 
acceſſary (c). A pardon of all offences is granted after the 
ſtroke, and before the death, this pardons the ſtroke ; and though 
*[ 12 ] the party die, the murderer is diſcharged. But here there * is 
| no colour for a relation, for the aſſault is not the direct cauſe 
of the robbery. It may be a cauſa fine qua non, but not the neceſſary 
cauſe. This is the ſame point that was determined in Dean's 
Caſe (d); and the caſe in Gouldſborough (e) allows of this caſe. 
ieves take the horfes from the carrier in one hundred, and 
rifle the packs in another, the firſt hundred ſhall be c 
becauſe it was a robbery in that hundred; but if the carrier had 
led his horſes himſelf into the ſecond hundred, the ſecond hundred 
| ſhould have been charged. The true reaſon of this caſe is, that 
the hundred of Baſing /floke is charged, not becauſe they did not 
prevent the robbery, but becauſe they have not taken the male- 
actors; for if a robhery be committed, that does not charge the 
hundred, if within forty days they apprehend the thieves Here 
a) 3. Lev. 262. Cro. Jar. 497. 
(c) Year-Book 21. Hen, 4. fo. 39. 
Plawd. 401. 
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was no obligation on the hundred of Micheldever to purſue or Cort 
apprehend them, becauſe no robbery in their hundred. If the, - 22@# 
"ule had been in one hundred in the day, aud al ral ef Nen 
ried into another hundred, and kept until night, and there robbed ;, Basix csTox . 


or if he was aſſaulted in the high way in one hundred, and carried to 


2 


2 houſe in another hundred, and there robbed; in either of theſe. 
caſes ne action had lain. | „„ 8 


Lane and Others 45g, Cotton. "RET. Caſe 34. | 
TH Term the court of queen's bench gave judgment in this Adion on the 


: Pry ha” take will not hs 
cauſe, which had been argued ſeveral Terms at the bar. — pon | 


The caſe was thus: In an action on the caſe the plaintiff maſter for loſs 
declared upon the ſtatute 12. Car. 2. c. 35. which eſtabliſhes MN 


THE GENERAL-POST-OFFICE 3 ſetting forth the ſaid ſtatute, with crea in ae 


theexceptions therein; and then ſet forth, that he delivered ſeveral an under-ofice. 


zxchequer-bills, incloſed in a (letter) cover, at a certain place, unto 4 
a certain officer there, appointed by the poſt-maſter to receive U 13 ] 
letters and parcels to be conveyed to the faid general-poſt=office : S. C. 5. Mod. 
* which ſaid letter and bills ſo delivered miſcarried, and came not to 4 

the party's hands to whom they were directed. And on not guilty 143. 1. 
pleaded, the jury found A SPECIAL VERDIET,; in which all the ſaid 8. C. comy. 
matter ſet forth in the declaration was ſound; and further, that the 100. 

{aid general - poſt-· maſter takes ſecurity of his under- officers; and 8. C. Carch. 487. 


that the letter (cover) in this caſe was broke open, and the bills ws — 


taken out by a perſon unknown. | | S. C. . Ld. Ray. 
THE QUESTION was, Whether an action lay againſt the poſt- 86. : 
maſter for the negligence of his under-officers? | 3 | 


Govtt, Fuftice, argued, that judgment ought to be given for Walen, 209- = 
the — that upon conſideration of the faid a e En 
bs; : | * — 
Fixsr, This office was deſigned by the ſtatute to be a lerter- . 8 
ce only, for the benefit of commerce by the quick diſpatch of 
intelligence; and although it ſhould happen, that a letter ſhould 
miſcarry, yet no action will lie for this loſs; for though a man 
may have a property therein; yet that property is nullius valoris, - 
of no value or eſteem in law (a), eſpecially if it be only the com- 
munication of a man's mind, and no obligation contairied in it. 

And by this reaſon will this caſe be ruled; for though theſe bills 
out of the exchequer were of value, and trover will ſie for them, 
yet they were conveyed here as letters, and fo ſhall not have a worſe 
effect, as to the poſt-maſter, than letters. ih 
SxconDLY, Here is no ſuch thing as @ contra? between 
the plaintiff and the pafl-maſfer i for he is by a medium the king's 
officer. But if there is any ſuch thing as a contract, it is between 
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Eaſter Term, 1. Queen Arne, In B. K. 


the plaintiff and the under- officer, who took the letter of the 
plaintiff; and there is a truſt repoſed in the under- officer by ths 
act: and though ſuch under-officer is named by the ſuperior, he is 
in as it were by THE KING. Suppoſe the poſt- maſter ſhould die, 
the under-officers would be continued, and their places are not void 
| y; and then ſuppoſe this ſhould have happened in ſuch 
_— then this under-officer would undoubtedly be only charge- 
u_e. - 

* TrIRDLY, The ſtatute has provided, that if any of the under- 
officers commit any fault, they ſnall be caſhiered or turned-out ; 
and fo every officer by his ſuperior, and the head-officer by the 
king; as appears by the ſixth and tenth paragraphs. Another 
conſideration is, they are obliged to take in all letters and parcels 
7 to them; if they might refuſe them, it might be otherwiſe, 

er is, that they are obliged to make ſpeed, and to travel by 

night, when the law does not allow them the protection of the 
ſtatute of HuE anÞ Cir (a). And then as to Mefſes's Caſe, cited 
on the other ſide, which was, where goods were put on board a 
ſhip, to be ſent beyond ſea, and were ſtole out of the ſhip, in the 
by the negligence of the maſter, and adjudged the maſter 
C anſwerable; here is this difference between this and that 
caſe, that the maſter of the ſhip makes his bargain for his carriage, 
half of which is paid down before-hand, which is a contract, and fo 


at his peril he is to procure ſafe carriage; but in this caſe the 
recompence is not variable on the contract of the parties; and their 
revenue or proſit that ariſes out of this office is but by accident, 


and not by contract. 


FourTHLY, If there were a truſt deſigned by this act to be 
repoſed in the poſt-maſter, and the law allowed the ſame truſt to be 
in him as in a carrier, a maſter of a ſhip, inſurer, &c. yet this par- 
ticular caſe is out of the act of parliament ; for it is defymetby that 
act, that he ſhall only take the truſt of letters, and not of treaſure, 


_ aStheſe bills are. 


Powys, Fuftice, firſt conſidered the ſeveral ſtatutes that eſta- 
bliſh exchequer-bills, and upon the whole concluded, that they 
were not treaſure, nor of the nature of current coin. His chief 
reaſon was, becauſe no ſubject was obliged to take them in any 
payment; neither were they a ſufficient tender; and fo they were 
things that were not forbid to be carried by the poſt, if any perſon 
wod d venture tem. Sens 1 8 


But, sz cor! v, he urged, that the officers were not reſponſi- | 


ble for any thing that was Joſt by accident; and no misfeaſance - 
could be charged upon any of the & officers ; for the ſpecial ver- 
dict finds it to be done © by a perſon unknown.” 


5 ; © Suns 5; aa 3; + 8 3 
(a) 13. Edw. 1. ft. 2. c. x. commonly called the ſtaute of Winton, and 
28. Edw. 3. c. 11. + | 6 Cn 


\ 
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Then he inſiſted upon the inconveniencies the officers of the Lars 
ſt· office were forced to undergo, becauſe they were obliged to e une 

ſpeed ; that they were often forced to deliver the letters to the Ceran. 

ervants, &c. of the perſon to whom they were directed; and then 

when the party has received them ſafe, he may be alone when he 

opens them, and though he do ſafely receive ſuch things as theſe 

bills in a letter, yet he may pretend he has loſt them; and that they 

being obliged to travel on Sundays, by night, and in countries out 

of the king's dominions ; they have not therefore the protection 

as others have in caſe of robbery ; and then their premium is fo 

| ſinall, that it bears no proportion to the trouble they have; and if 

theſe actions were encouraged, it would ſet up a kind of inſurance 

for carriage, and in alittle time deſtroy the office. N 


Tump, The poſt-maſter-general is not anſwerable for 

any neglect in the inferior officers ; for he is but a fellow-ſervant 
| with them; by the patent he has a ſalary appointed for him, and 
the under-officers for them ; and it 1s the king, and not he, that is 
their paymaſter ; and moreover, the patent appoints their fecurity 
to be given to the king; and all their ſalaries are to be paid to 
them by the receiver-general out of the public revenues of the 
kingdom, and the quantum is ſettled by the patent; and the poſt- 
maſter-general has his office durante bene placito. 


But it may be objected, that here may be a wrong ſuſtained 
without any remedy. I anſwer, it is often ſo when no perſon can 
be found againſt whom to have the remedy ; ſo here the verdict 

finds it done per perſonam ignotam. | 


So he concluded judgment for the defendant. 


TuRToN, Juſtice, was of the ſame opinion, and upon the fame 
grounds, | 


HoLT, Chief Juſtice, was of opinion, that judgment ought to be 
given for the plaintiff z and he ſaid, it might be ſome queſtion, 
whether this action would lie, if things had been loſt upon the road 
in travelling; but it being found by the ſpecial verdict in this caſe, 
that they were loſt * out of the office, all the arguments relating , 6 
to that are out of the caſe. 1 J 


Fixsr, This ſtatute was made for the public good; and there 
is atruſt repoſed in the poſt-maſter, and he is to have the cuſtody 
of the officers and the office ; and he is like THE MARSHAL of the 
King's Bench or Fleet- priſon, who are entruſted with the care of 
the priſon, 4. Co. 54. and if their priſoners are freed by any 
inſurrection or tumult of the people, they ſhall not be excuſed : 
ſo the law intruſts a ſheriff with the goods taken upon a fieri facias, 
and he is to keep them for the glaintiff, and muſt make him ſatiſ© 
faction if loſt 3 and there is no difference between thoſe inſtances _ 
and this caſe, | 


SECONDLY, The ſubject pays a reward for carrying letters; 
and it is like the caſe of a hoſt, who ſhall be chargeable when he has 
Vol. XI. | 6G: a reward. 
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Lixz 4 reward (a). And as to JusTIce GovLD's reaſon, that there 
and Orang jc no contract between the parties, there needs none; and where 


ag 
Cor rox. 


*[17] 


the ſubje& entruſts any one with valuable things, he muſt have a 
remedy for them, which here can be againſt none but the poſt- 
maſter. It was reſolved not long fince, that an action would lie 
againſt the maſter ofa ſhip for things ſtolen out of the ſhip, becauſe 
the maſter is entruſted with the care of them; and yet as the poſt- 
maſter has no advantage of the profits of the office, but has his 
ſalary from the king, ſo the maſter of a ſhip is paid by the 
owners (b): N | | . 

TarRDLY, The fame circumſtances concur in this caſe to 


make the defendant chargeable as in the other cafes of a carrier or 


a maſter of a ſhip, &c. The reaſon which is given in the civil law 
for making a carrier chargeable, and upon which out law no doubt 
was founded, is, becauſe a carrier may be in corteſpondence with 
thoſe that rob him; and the like reaſon may be gtven here. As to 
the objection, that a carrier is chargeable becauſe he may fue the 
hundred, it is not good, for this action lay againſt him before the 


ſtatute of Minton; and if he loſe goods out of his warehouſe, this | 


action will lie againſt him; yet in that caſe he cannot fue the hun- 
dred. If a fmith * upon the road refuſe to ſhoe my horſe, I ſhall 
bave an action upon the cafe againſt him (e). And here the poſt- 
maſter is obliged to take in ſuch things as are within the ſtatute ; 
and theſe bills are proper to be fent by the poſt ; for it appears by 
the act, which limits what ſhall be carried, that other things than 
letters may be carried; and the act ſeems to permit anything that 
is light of carriage to be carried; and though theſe bills are things 
created ſince the act of 12. Car. 2. c. 35. and ſo could not be 
taken notice of in that act, yet they are within the ſame reaſon as 
the things limited in the act. | 


FouRTHLY, The poſt-maſter here accepts the letters under the 


fame condition, for ſafe keeping, as in Southcete”'s Caſe (d). 


Southcote lent the defendant his goods, . ſafement garder, and 
they being ſtolen from him, Southcote recovered in detinue for them. 


It is granted, that thoſe who were poſt-maſters before the act were | 


liable, and received ſuch letters and parcels under ſuch condition 
of © [afement garder ;” and ſince it is not apparent the act makes 


any difference, it would be very hard to bar theſubje of his action, 


when the act has barred him of his choice ; for now he is con- 


fined to one poſt-maiter, whereas before he might chuſe out of | 


ſeveral. | : | 
FiFTHLY, If a deputy be guilty of misfeaſance, an action will 


lie againſt him; but tor the nonfeaſance or negligence of a deputy, 
the {uperior is puniſhable ; and in this caſe, if any misfeaſance 


(a) Gelly v. Clerk, Hob. 18. Cro. (+) Keilway, 50. 
Jac. 188. | | (4) 4. Co. 83. b. 
(5) See Cowp. 764. where this poſi- 


tion of LonD HoLT is controvertæd b 


Lozp ManeriztD, | | 


could 
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could be proved upon any particular deputy, as the taking out of Laxz 
the bills by hin, he ſhould have been puniſhable z and if a deputy AN? OTuril 


do any act which if done by a ſuperior would be a forfeiture of his 


office, ſuch act by a deputy will have the ſame effect. As to Mx. 
JusTice Powys's argument, who makes the poſt-maſter-general 
a ſervant with the. inferior officers, I think otherwiſe ; becauſe, 


though they are not under his pay, yet they are under his direction, 


and ſo are his ſervants. Beſides, in other particulars, it appears by 
the act itſelf; that the poſt-maſter-general {hall be accountable for 
the act of his inferior, vi. the clauſe relating to the * providing 
of horſes 3 in that caſe, if a deputy at Jort refuſe horſes, it is the 
poſt-maſter-general ſhall incur the forfeiture. | 


And a writ of error was brought and allowed on theſe reaſons of 
HoLT, Chief uflice. | | 


Sed quere quid inde venit (a). 


(a) The court of king's* bench gave chamber of any writ of error having been 
judgment for the defendants, S. C. Comy. brought, nor in the poſt-office of ths 
Rep. 108.; but Lon RayYMoND fays, money having been paid, Cowp. 762. 
he was informed that the defendants, This point, however, came before the 
perceiving that the plaintiff intended to court in Eaſter Term, 18. Ges. 3. in the 
bring a writ of error on the ſaid judgment, cafe of Whitfield v. Lord Deſpenſer, in 


paid the money to the plaintiff, S. C. which it was determined, that an action 


1. Ld. Ray. 658. 3 and fo put an end to on the caſe will not lie againſt the poſt= 
all further proceedings in this caſe, Lord maſter general for a bank-note ſtolen 
Holt's MSS. 3. Peer. Wms. 394. notis, by one of the ſorters out of a letter deli. 


But there are no traces in the exchequer= vered into the poſt-office, Cowp. 754. 
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E AS T E R TERM, 
The Firſt of Queen Anne, 
IN 
The Houſe of Lords, 


Ranger againſt Aſhmead. Caſe 35. 


COPYHOLDER rox IIrE of a houſe and land, that by copyholder 
the cuſtom of the manor may fell timber for repairs of the bound to re- 
copyhold tenement, brings an action of treſpaſs againſt the pairs 3 the 5 

ſervant of - lord, who entered by the lord's c and cut © his timber. 
timber upon the lands of the copyholder, by which the copyholder 5 ©: Salk. 638. 
had not ſufficient to repair the copyhold tenement (a). . 


378. 
Ir was ADJUDGED in the court of queen's bench, by all the . G Holt, 162; 


Court, that the copyholder might have this action. 1 — 8 
This judgment was afterwards affirmed in the exchequer- cham- C. 2. Ld. Ray. 
ber by all the Judges in England. us _ 


And now reverſed in the houſe of hot eleven againſt ten, . Lean. 272» 
Heu miſera ſervitus ] ubi jus efl vagum. | 
w (2) See Heydan v. Smith, 13. Co. 67. 392. 8. C. Owen, 63. Seals Caſe; 


$. c. Godb. 172.—See alſo Eaſt v. Har- $. Co. 64. Stebbing v. Gofnal, Cro, 
ding, Cro. Elz. 498. 8. C. Moor, Eliz. 629. Cilbert's Tenures, 239. 


E 3ö—ym ? 


re 
. 8 


K and on „ „„ 


r 2 re * * 
e Fon 8 


: wy mer — 1 


TRINITY TE RA : 
The Firſt of Queen Anne, | 
1: 
The Queen's Bench, 


Sir John Holt, Knt. Chief Juſtke. 

Sir John Turton, Kut. 2 
Sir Henry Gould, Kut. Fuſtices. 
Sir Lyttleton Powys, Kut. : 
Edward Northey, E/qg. Attorney General. 
Simon Harcourt, E/q. Solicitor General. 
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* Machel again Clerk. Caſe 36. 
N ERROR out of the court of common pleas, a caſe. upon the i tenant in tail 
1 ſpecial verdict Was. thus : : ccVve nant to 
f ani ſeifed to 


A tenant in tail covenanted to ſtand ſeiſed to the uſe of himſelf the uſe of him- 
for life, remainder to divers other perſons ; and afterwards ſuffered 1 ee 


a recovery to other uſes. . als in 
THE QUESTION was, Whether this recovery was a good reco- 9 
| very: ? - Common recovery, 


If by the covenant to - land geile he made any alteration in the _ ls hy 


eſtate- tail, then the recovery could not be good; for there was a pr .czewith fin- 
wrong tenant to the precipe : if by the covenant to ſtand ſeiſed gle voucher, to 


there was not any alteration, then it was good. other uſes than 
thoſe in the 


But ALL THE CouRT held, that by the covenant to 'o rand k fe f D to Hand 


there was no alteration, and ſo the recovery was good. 3 THE 
. part is 


good, and bars the iffue in tail; for the covenant to ſtand ſeiſed made no alteration in the eſtate · tail, 
but conveyed a baſe fee, defeafible only by the entry of the iſſue in tail.--$. C. 7. Mod. 18. S. C. 
2. Salk. 619. S. C. Comy. 119. S. C. Holt, 615. S. C. 2. Ld. Ray. 778. of 2 105. 2. Mod. 
bi I. Vent. 372. 2. Vent. 260, Ld. Ray. 155. 3. Peer. Wms. 206. Wilſon on Recov. 247. 


right. . N 186. 
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Hor, Chief Juſtice, delivered the opinion of the Court, but 
only his own reaſons, but the reſt of the Judges agreed with him.— 
It has been a queſtion, Whether, if a tenant in tail make a grant 
with livery, bargain and ſale, leaſe and releaſe, it gives the grantee, 


bargainee, &c. any greater eſtate than for the life of the tenant 


in tail? But it has been held, that it creates a baſe fee in ſuch 
grantee, &c. which is againſt the opinion of Litt. ſect. 649, 650.; 
and the reaſons for it have been theſe: 


Fixsr, Becauſe a tenant in tail has more than an eſtate for 
life; he has the inheritance in him, as appears by Co. Lit. fo. 18. a, 
If a gift in tail be made to a villein, and the lord enter, the lord has 
a fee ſimple qualified; * which could not be if the villein, as tenant 
in tail, had not as great an eſtate in him. 


SeconDLy, He has the whole eſtate in him; therefore theſe 
ſort of conveyances are incidents to it. | | | 


THIRDLY, It is no prejudice to the heir in tail, nor againſt the 
ſtatute de. Donis ; the putting the iſſue to a formedon is no breach 
of the ſtatute de Donis, ſo it does not put him to an entry (a). 
Such a bargainee has a deſcendible eſtate, and his wife ſhall be 
endowed of ſuch eſtate. Littleton fays (5), the eſtate of ſuch 


releaſee or bargainee is determined by the death of tenant in tail; 


but by theſe opinions it is not determined until the iſſue enter; 
the idee is not barred of his jus recuperandi, but until he uſes that, 
the other has a good eſtate; and fo in the cafe of Sackville v. 
Earrſly (c), and Maud v. French (d). In the Caſe of Exchange (e), 
if a tenant in tail in exchange give a fee-ſimple, it is good until 
avoided by the iſſue in tail; and yet the rule is, that both the eſtates 
exchanged muſt be equal in quality ; which proves there: may be 
a fee-ſimple paſſed out of the tenant in tail, and good until avoided 
by the iſſue: but notwithſtanding all this, inthis caſe, the covenant 
to land ſeiſed does not alter the eſtate- tail, and ſo the recovery is 
good; becauſe by this covenant theſe uſes do not take effect during 
tae life of the tenant in tail, which they muſt do if they make any 
alteration in the eſtate- tail ; or atleaſt there muſt be a poſſibility of 


their taking effect during his life; but here they are not to veſt 


till after his death, and fo ſignify nothing, becauſe the title of the 
heir in tail, which is paramount, veſts immediately, But it may 
be ſaid, that here he has made himſelf tenant for life, and by that 
the eſtate- tail is altered during his life: but to this I anſwer, that 
it has no effect (thereon), but is abſolutely void (as to that), it 
being only made to ſupport the remainders. | 


And the judgment in the court of common pleas was affirmed. 


Norte, The caſe in 1. Sand. 260. (and Litt. ſe. 612.) was 
denied to be law in this caſe, per HoLT, Chief Juſtice. 

(a) See Seymour's Caſe, 10. Co. g6. (e) Winch, 5. 
and the Caſe of Fines, 3. Co. 3. (4% Bridg. 92. 

(3) : (+) Co. Lit. 5. | 
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| * Jaſper againſt Eadowes. Caſe 37. 


T quare ca fregit, and deſtroyed his oats, To treſpaſs for 


The defendant confeſſed the treſpaſs, which was commit- 22 _ done 
ted bys pig, and pleads in bar, that the plaintiff diſtrained yy dhe noone 


the pig for the treſpaſs, and him imparcavit et detinuit. The ante pig, 4 
plaintiff by replication confeſſed the taking and impounding of zA ix nan, 
the pig, but that it eſcaped without his conſent. The defendant that the plaintiff 
demurred, 5 | _— on ren 
GouLD, Juſtice. The plea is naught, not ſaying that c adhuc without ſaying, 
« detinet,” and the replication is good, without ſaying that the js — 
pig eſcaped /ine defaltu of the plaintiff; and that judgment ought to ee Fa 
be for the plaintiff, The plaintiff had his election either to bring plaintiff, being 
his adlion or diſtrain; and though he diſtrained, if the diſtreſs had bound to keep 


died, the right of the action would have remained to the plain- the thing dif. 


tiff (a). And the reaſon is, becauſe the diſtreſs is in the nature of trained at his 
a pledge, which may be pleaded in bar, ſo long as itis in the plain- ep 


tiff s poſſeſſion; but being once deſtroyed or eloined, without his pig eſcaped a- 


default, the plaintiff's action is revived. If the pig had been reſcued gainit his will 


and conſent from 
the pound; but his remedy is by writ ds parco fra, 
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| Hilary Term, 1. Queen Anne, In B. R. 


in carrying to the pound, he might purſue and retake it (a) » 
and in ſuch caſe, it would be in his election to admit himſelf 
out of poſſeſſion or not (5). If the plaintiff had ſuffered the 
pig to eſcape by his own conſent, the treſpaſs had been dif. 
charged ; but that ſhould have been ſhewn in the bar. And the 
plaintiff lays, it eſcaped contra conſenſum “ et uoluntatem. Beſides, 
the bar is bad for not ſaying, ** et adbuc detinet.D If a ſcire facias 
be brought againſt the bail, on a judgment againſt the principal, 
and the bail plead that the defendant was * in cuſtody,” this plea 
is bad, without ſaying he is © ſtill in cuſtody (c).“ So it is regu, 
larly true, that you muſt aver that which continues the wrong (d). 
The replication is good to a common intent; and if any default 
was in the plaintiff, it ought to have been ſhewn by the defendant, 
who is to have the advantage (e). If the defendant had ſued a 
replevin, the ſheriff might have returned the ſpecial matter, that 
the pig was dead, or taken away by the defendant, or eſcaped (/). 
And therefore judgment ought to be for the plaintiff, | 


Powys, Juſtice. At common law, a diſtreſs is only a gage, 
and no ſatisfaction (g). But ſince the ſtatute of 2. Will. 3. c. 5. 
it is a ſatisfaction, as to rent (); but as to treſpaſs, the common 
law is not altered (1). And the diſtreſs is fo far a gage, that he 
cannot do anything for the bettering the diſtreſs; and that is the 
reaſon, that if a milch cow be diſtrained, the diſtrainer cannot milk 
her (4). Nor can the diſtrainer tie the diſtreſs in the pound (1) ; 
for he cannot meddle farther than barely impounding it. It 
ſhould ſeem reaſonable, that the diſtrainer ſhouid have farther 
indulgence in a public than in a private pound. If cattle diſtrained 
for rent die in the pound, he may take a new diſtreſs (m). But I 
take it, that in this caſe the plea is good and the replication bad; 
for he does not ſay, that the pig eſcaped withaut his default; an 
it may very well eſcape againit his will or confent, and yet by his 
default; for ſuppoſe, after the pig was impounded, the plaintiff 
opens the door of the pound, and the pig flips out, this is againſt 
his will, and yet by his default. Jo the objection, that the 
defendant in his bar ought to have faid “ ef adhuc detinet,” I 


anſwer, that the plea is good to a common intent; and I think 


better pleaded as it is; for * he ſets forth the truth, and it might 
be dangerous to fay © & adhuc detinet ; for the plaintiff might 
traverſe it; and it is enough for the defendant that the detinet 18 


(a) Bk. of Aſſizes, 27. Aſſ. pl. 74.— ( 6. Mod. 215. 4. Mod. 390. 
See alſo Fitz. N. B. 101. | (i) But fee 11. Geo. 2 c. 19. ſ. 19, 20. 
(6) Biſhop and Jourdain v. Montague, (4) 1. Roll. 673. — And it was ſaid, 
Cro. Jac. 50. that this caſe in Rolle is better authority 
(e) Raſtal Ent. 1717. than the caſe of Bagſhaw v. Goward, 
4) Year-Book 12. Hen. 8. pl. 2. Cro. Jac, 148— See allo Noy, 119. 
13. Her. 8. pl. 5. | 1. Leon. 220. 1. Vent. 37. Cro. Eliz. 


(e) 1. Leon. 18. 1. Vent. 54. 783. 'S,. 
tf) Bro. Abr. Retorn, 125. (J) 1. Roll. Abr. 674. pl. 26. = 
Dalton, “ Retorn,” 124. (1) Dyer, 28. Hob. 61. Year-Book 


2 Bagſhaw v. Goar, Cro. Jac, 25. Late. 5, pl 6. 
248.—See alſo F oſter v. Jæchſon, Hob. 
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Hilary Term, 1. Queen Anne, In B. R. 


5 intended by the law: and that judgment ought to be for the 


defendant. 05 


Tux rox, Juſtice. The plaintiff had his choice of two reme- 
dies, diſtreſs or treſpaſs, and his election of the one is the rejection 


of the other. © Levy per diſtreſs” is a good bar to debt for rent; 


and for the ſame reaſon a good bar in treſpaſs. A diſtreſs is no 


fatisfaction, but may be kept until ſatisfaction; and it is the 


plaintiff's duty to keep the diſtreſs. FirsT, Becauſe he had a 
choice of his pound. SECONDLY, He had an intereſt in the 
pound, though in another man's ground; for the pound is his 


pound, and he only can have a parco fradte, and not his ſervant, or 


the owner of the ſoil. THIRDLY, If the plaintiff had diſtra!ned 


dead goods, he muſt haye put them in a pound covert, that they 


might be kept dry; otherwiſe, if they were ſpoiled or abuſed, he is 
to anſwer for them (a). Whence it may be inferred, it is at the 
plaintiff's peril to put the diſtreſs in a ſafe pound, and keep itig 


ife cuſtody. If the defendant had taken away the diſtreſs, 
a parco fracto would have lain againſt him; and that was his only 


remedy, and not an action of treſpaſs, It does not appear that the 
defendant ever got his pig again; and it is unreaſonable he ſhould 
uffer a double puniſhment, ſince he made no default, and the 
plaintiff made his election. Judgment ought to be for the defen- 
dant. 5 

could not have this action, namely, while he had the diſtreſs in his 
cuſtody. The defendant's plea is a total bar ab origine. If the 
plaintiff will avoid this bar, be muſt ſhew the ſpecial matter that 
will entitle him to revive his action; and that he has not done, 
To the objection, that he has not pleaded et adbuc detinet, I 
anſwer, that a bar is good to a common intent, and the plaintiff 
pught to ſhew how the diſtreſs was loſt; for jt muſt be preſumed 


2 


EADOWES. 


Horx, Chief Fuftice. There was a time when the plainti 


he can give the beſt account of it; and perhaps he put it into a 


pound that was out of repair; but whether in @ private, or 


a public, or a common pound (6b), it matters not; for the law * has 
not appointed any ſuch thing as a common pound ; they are only by 


* [24] 


the agreement of lords and tenants ; and fo are haywards and 2 de bee, 


if not an 


keepers of pounds. The diſtreſs is for the benefit of the diſtrainer; ee cf me 


whereyer he impounds the pound is his, and he only can have the leet, to enquire 
parco frafto ; and therefore the keeping the diſtreſs is at his peril. if the common 
In the replication, the plaintiff ought to ſhew what became of the Peund was out 
diſtreſs. It might eſcape through his neglect, though contra f repair. 


voluntatem. Had the pig died in the pound overt, the act of God 
would have revived the action. As to the cafe of à replevin, it is 
not enough that it be good to a common intent; for the rule is, 
that replevin muſt be good to a certain intent in general, but a bar 
may be good to a common intent. | i Cs 


80 judgment was given for the defendant. 


(%) Co. Lit. 47. 1. Roll. 233. (5) Co. Lit. 47. Cure; | 
£ FN : <3 Bs 262 Cutting 
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Hilary Term, 1. Queen Anne, In B. R. 


Caſe 38. Cutting againſt Wilkins. 
If a declaration THE PLAISTIFY in the original action counts upon 3 note 
pa 


contain two yable to him or order, according to the cuſtom of mer. 


dd te Chants; and further counts upon an afſzmp/it for monies received 


| fir an to his uſe. Judgment by default, and ſeveral damages, but an 


entire judgment entire judgment gud recuperet damna predida ; whereupon error 


chat the plaintiff was brought. 
do recover bis da- 


e ee ſiſted, that though the action, according to the cuſtom of merchants, 

254 does not lie in this caſe (a), yet the damages ee and 

S. C. Salk. 24. judgment guid recuperet damna prædicta, it ſhall be taken as 2 

S. C. Lilly. Ent. ſeveral judgment, and not joint. And therefore if judgment be 

227. reverſed for the damages given on the bad count, it ſhall ſtand 

8. C. Holt. 273. for the reſt; and inſiſfed on the cafe of Miles v. cob (6), and the 
| caſe of Reynolds u. Grimſtone (c), which are expreſs in point. 


 PexcerLLy for the plaintiff in error inſiſted, that the firſt count 

was not good, for that there was no conſideration, according to the 

| caſes of Clerk v. Perſon (d), and Goddard v. Smith (e), adjudged 
LEI as ] in this court. * And as to the point, though the damages are 


| magerefereſeint is  yareD for the defendant in error, to ſupport ber ms” in- 


ſeveral, the judgment is entire, and muſt be reverſed in the whole; 
and denied the authority of the caſe of Miles v. Jacob (J), which 
has been contradicted by many judgments ſince (g). And the 
plaintiff ought to have remitted his damages on the inſufficient 
count, according to the caſe of Pinkney v. Eaſt Hundred, in 
Rutland (h). | | 


Tux Court were of opinion to reverſe the judgment in toto; 
and denied the authority of Miles v. Jacob; for the judgment 
being entire, cannot be reverſed in part. ö 


And the judgment was reverſed iſ (i). 


() But ſee 3. & 4 Arne, 0. 9. 8 (g) As Cro. Jac. 424. Lloyd v. Pearce, 


(% Hob. 6. Cro. Jac. 343. 1. Roll. 2. Roll. 775. 1. Keb. 232. Stiles, 121. 
(c) bioor, 708. 125. Gregory v. Fades, 2. Vent. 27. 
4) 


( 39- © 
(e) 6. Mod. 261. 1. Salk. 21. (5) 2. Saund. 380. 
2. Salk. 456. 3. Salk. 245. Poſt. 56. (i) See Eddowes v. Hopkins, Dougl. 
Holt. 497. | 377. Grant u. Aſtle, Dovgl. 723. 73% 
(Y Cro. Jac. 343. | N 


The 


ren 


largeſt ſenſe, being a remedial ſtatute. „ 


Hilary Tenn, 1. Queen Anne, In B. R. 


The Queen againſt Whiſtler. SQi.aſe 39. 
* DEFENDANT was convicted before a juſtice of peace on If a ſtatute e- 
the ſtatute 3. & 4. Will. & Mary, c. 10. (a), e forth, _ 25 e 
that the defendant was illicit et injuſ/tt auxilians to one Rolf in . yn Bu 
killing five deer, by perſuading and exciting the faid Reif to hunt * may courte, 
and kill the ſame, by lending a dog to hunt and kill the ſame, and a ** hunt, take in 


he: ra formam ftatuti. foil, Kill, or 
horſe to bring them away, contra formam /# „ wound, any 


Tu QUESTION was, Whether the defendant was an aider * deer, or ſhall 
and abettor therein, within the intent and meaning of the ſtatute ? . dh and 
and, Whether, if the words <* aiding and abetting were not in the ,, gs 3 
ſtatute, the defendant would not be a principal ? « then every 


Powys, GouLD, and PowELL, Juſtices, adjudged him to be ,, — — 


guilty within the ſtatute, againſt the opinion of HoLT, Chief « forfeit & 


Juſlice. : cc much,“ A 

GovLD, Fu/tice, held © aiders and affiſters therein” to be the — a 
fame as © aiders and affiſters thereto ;”” and from the preamble of by perſuading 
the act inferred, that the defendant was within the meaning of the bim to hunt and 


a®t () 3 and that « aiding and affiſting” ought to be taken in the l deer, by 


A » 


It was objected, that © aiding and aſſiſting therein” maſt be in 2 
the fact; for that aiding before the fact is inciting, but not aſſiſt- 54, Ane f 


ing, Ke. he is not actually 


But aiding may be before; as in 12. Rep. 8 1. he that gives his time the offene 
conſent to a treſpaſs is a principal, and fo an aider in the fact. So is committed. 
he that incites, is aiding in making falſe money, is guilty of high , 261 
treaſon, and particeps criminis before the fact. But if the word 
« aiding” was out, yet he who aids before the fact is a principal, 5 C7. Mod. 12g. 
het U S.C.2.Salk. 542. 

ing only a treſpaſs. 13. Hen. 7. 12. Upon the ſtatute 3 C. Holt, 21 * 

= | | S. C. 2. Ld. Ray. 

(a) Repealed by 16. Ce. 3. c. 30. © vance and pay for ſuch perſons fo ap- 842. 

. 27. and other proviſions upon this ſub. . prehended, the pecuniary penalties 
ject enacted. See 1. Hawk. P. C. 7thedit. * inflicted on ſuch offenders, by reaſon 
chap. 45. & whereof the other confederates eſcape 

(5) The preamble of the ſtatute recites, © diſcovery and condign puniſhment ; 
tte Whereas, notwithſtanding the many therefore, for the more eſfectual diſco. 
« good laws before this time made, very and puniſhment of ſuch perſons, 
«© which do prohibit unlawful courfing, r IT ENA p, that if any perſon 
e hunting, or killing of deer, yet inaſmuch * er perſons ſhall unlawfully courſe, hunt, 


* 


as the penaltics thereby provided are take in toil, kill, wound, or take away, 


e found by daily experience not to be any red or fallow deer, in any ground 


| © ſufficient to deter divers diſorderly 44 incloſed, or ſhall be aiding or aſſifing 


« perſons, who confederate together in * rhercmm, that then every ſuch perſen jo 
« great numbers, making among them= * »fehding by unlawful courſing or 
et ſelves, as it were, a brotherhood and © hunting only, when no deer is taken, 
© fraternity, whereby, if any of chem © wounded, or killed, ſhall forfeit 2ol. ; 
& ſhall be diſcovered and convicted, . and in caſe any deer ſhall, by ſuch per- 
et which ſeldom happens, becauſe of © ſon or perſons, de wounded, taken, or 
© their great force and clandeſtine man- . killed, ſuch perſon or perſons ſhall 
ner of cohabitation, they, by a common * reſpectively forfeit 30l. &c.“ 

ic contribution (for the moſt part), ad- ö 
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Hilary Term, 1. Queen Anne, In B. R. 


Mu Born 23. Edw. 1. whereby it is provided againſt treſpaſſers in parks, | 
. ga, 


WrISTLER. 


& that if any be thereof attainted, great amends ſhall be awarded; 
« and he ſhall have three years impriſonment, &c.;“ here com- 
manders are not mentioned, but they are adjudged treſpaſſers. 


Powys, Juſtice. I think all perſons aiding and affiſting, though 
not preſent, yet they are within the ſtatute; By 3. Edw. 1. c. 20. 
De Malefactoribus in Parcis, it was enacted, © that the party ſhould 
« make amends, ſuffer fine and impriſonment, and find ſureties;“ 
yet I do not take aiders were within that ſtatute, But the words 
« aiders and aſſiſters are in this ſtatute. But if thoſe words were 
not there, the defendant would not be in the ſtatute, becauſe it is a 


penal ſtatute, and not to be extended farther than an eaſy interpre- 


tation will bear: yet I think it. ſhall be extended farther than to 
thoſe preſent ; for if a man perſuade to kill, and lend dogs and 
horſes, and they are uſed accordingly, he is aĩding therein. Lord 
Coke (a) ſays, the word © aider” may comprehend all perſons 
encouraging, though not preſent. In the caſe of Evans v. 
Finch (b), upon the ſtatute 39. Eliz. which takes away clergy 
from thoſe that break a houſe and ſteal above the value of five 
ſhillings, one gets by a ladder into the houſe, and the other only 
ſtands upon the ladder, but does not go in, IT Is RESOLVED, that 
clergy is not taken from him that did not enter the houſe : but that 
comes ſtot to this caſe; the word © aidersꝰ not being in that ſta- 
tute. There are alfo ſeveral ſtatutes wherein aiders are mentioned, 
and yet not conſtrued to extend to thoſe that are abſent ; but they 
are anſwered by diſtinguiſhing betwixt acts relating to felony and 
acts that relate to other crimes. Thoſe that relate to felony are 
taken ſtrictly in favour of life; and alfo becauſe it would other- 
wiſe confound the ſpecies of crimes, and make acceflories and 
principals the fame ; for that an acceſſory * may be in felony, 
but in treſpaſs all are principals. The preamble of this act makes 
it appear to be a remedial act; and none of the former ſtatutes 
having reached to this caſe, therefore the very words * aiding and 
„ aſſiſting' were put in to reach the very miſchief mentioned in 
the preamble, | 


PowWELL, Juſtice, held it to be a good conviction.— An objection 
has been made that this is a penal law, and the penalty is not 
annexed to the offence, but to the perſon of the offender, and their 
aiders and abettors therein ; and thence it was urged, that he that 
is not preſent, but incites others to do the fact, is not within the 
words of the ſtatute ; but if it had been annexed to the offence, it 
would have extended to all that were abettors thereto, as well as 
therein. I ſhall not urge it from the preamble, it being a penal 


ſtatute, and not to be expounded by equity; but I think he is 


within the letter of the ſtatute ; he is © an aider therein”” as much 
as if he were preſent at the fact. Where a felony is made by act 
of parliament, there will be acceffories both before and after the 


(a; 2. Inſt. 182. 8 | ; (5) Cro. Car. 473. 


fact. 


. 


fact. 


commit a rape, he ſhall have judgment of life and member: 


r 


Hilary Term, 1. Queen Anne, In B. R. 


nothing can be more penal than that, yet nobody doubts but argers 
are raviſhers (b); and a woman has been, for that reaſon, adjudged 


a raviſher (c). The ſtatute De Malefactoribus in Parcis is a 

nal law. 

ueſtion that aroſe on that ſtatute was in the thirty-third year of 

dward the Firft (d), and there it was adjudged to be intended 
only of misfeaſances in hunting, and not taking away cattle, 
Then came another caſe, in the fifth year of Henry the Fifth (e), 
where the jury found, that the defendant did break the park in order 
to hunt, but he killed no deer; and yet adjudged he was a hunter 
within that ſtatute. In the thirteenth year of Henry the Seventh (, 
another action was brought on that ſtatute; and it was adjudged, 


that requeſting another to hunt was hunting himſelf, though that 


was a penal law. In felony, the procurer would have been an 
acceſſory, and why not in a miſdemeanon? The caſeof Evans and 
Finch (g) ſeems only to go on this diſtinction, where clergy is 
taken from the offence, and where from the party * offending ; 
for where it is taken from the offence, it is taken from all that aid 
thereto; but if taken from the perſon entering into the houſe, that 
caſe fays, it ſhail not be taken from the aider or aſſiſter; but that 
was a caſe in favour of life (); and I know not whether it will be 


a caſe to rule others by (i). 


HoLT, Chief Juſtice, differed from the reſt. A penal flatute is 


not to be expounded by equity ; but you muſt. adhere to the 
words (4), though the fact may be within the reaſon of the ſta» 
tute, and of as heinous a nature as that intended to be puniſhed, 
That this is a penal flatute is without all queſtion, for there is a 
penalty; and the trial is put out of the common way by MAGNA 
CHARTA, by the fares or peers; and this being ſubjected to a 
private juriſdiction, before a private juſtice in his houſe or chamber, 
we ought to adhere ſtrictly to the letter. Since then the preamble 


(4) Year-Book 33. Edo. 1. fo. 11. 


(a) 13. Ed. 1. e. 34. the words of 
which are, If a man do raviſh a woman 
« married, maid, or other, when ſhe did 
« not, conſent neither before nor after, 
© he ſhall have judgment of life and 
« member ; and likewiſe when a man 
« doth raviſh a woman married, lady, 
« damſel, or other, with force, although 
& ſhe conſent after.“ 

(5) An act, ſays Lord Hale, that 
makes an offgnce by name, as rape, &c. 
to be felony, virtually makes all that are 
preſent aiding and aſſiſting principals, 
though one only doth the fact. 1. Hale 
P. C. 704. 

(e) Vear- Book 3. Hen. 7 c. 2.— But 
ſee Vear-· Book 9. Ed 4. fo. 26. Bro. 
Abr. * Indictment, pl. 7. Foſter C. L. 
App - 423, 4. | 


(e) Year-Book 5. Hen. 5. fo. f. 

(J) Year Book 13. Hen. 7. 12, 13. 

(g) Cro. Car. 473.—See alſo 2. Hale 
P. C. 526. 528. 537. 3. Hale P. C. 


359. f | 
(5) Lonp Har ſays, when a ſtatute 


ouſts clergy, it is only ſo far ouſted, and 
only in fuch caſes, and to ſuch perſons, as 
are expreſsly comprized within the ſta- 
tute; for in faworem wite et privilegii 
clericalis ſuch ſtatutes are conſtrued lite= 
rally and ſtritly. 2. Hale P. C. 335, 
36. i 2 | | 
(a) See 4. Hawk. P. C. ch. 33. ſ. 98. 
page 280. a 
(4) See 11. Co. 37. 2. Hale P. C. 
336. Foſter C. L. 130. App. to Foſter, 


423. | 


19 


By the Ratute of Weſtminſter the Secend ( a), if a man Tix GEN 


again : 
WarSTLEA. 


The words are “ treſpaſſers in parks; and the firſt 


*f 28] 


r 
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Tax Qutzx is not ſufficient to bring this man within the penalty, there are no 
againſt words in the ſtatute that can doit; for though in the preamble of 
the ſtatute there is a miſchief recited, which is combining and 
& confederating, yet there are no words in the ſtatute which 
| Inflit a penalty on combining and confederating. Then conſider 
the words of the ſtatute, and they are, © aiders, abettors, and aſſiſters 
ec therein; in the fact; not © aiders, &c. thereto,” but in the 
fact. A man lends his horſe and dogs to hunt, he is an aidey 
thereto, but he does not aſſiſt in it. If the Jaw take away clergy 
from him that ſhall commit murdet, &c. aiders, abettors, and 
aſſiſters, yet you will not take it from acceſſories. It is obſerved, 
that this is of an inferior nature to felony, and is only a treſpaſs, | 
It is true, if the ſtatute had inflicted the penalty under the name of 
a treſpaſs in parks only, then the commanders and abettors before, 
as well as thoſe preſent, would have been comprehended, becauſe 
they are by law treſpaſſers. And the ſtatute De Malefactoribus in 
Parcis makes it penal, not becauſe it is done in a ſpecial manner, 
+ but becauſe it is a treſpaſs in the park. But here the ſtatute ſets 
[29 J forth the offence in particular * circumſtances; and the penalty is 
inflicted, not as it is a treſpaſs at large, but as it is ſo diſtinguiſhed, 
As to the caſe of Rex v. Evans and Finch (a), that the ſtatute 
takes away clergy from him that breaks the houſe, and takes away 
to the value of five ſhillings, two go together, one breaks the houſe, 
and the other ſtands upon the watch, they are both principals in 
this; but clergy is taken away, not on account of the felony only, 

but on account of the felony with theſe circumftances of enterin 
and taking away. But if clergy be taken away from burglary, it 
is not only taken from him that breaks, but from him that ſtands 
by; and itis taken away from all that are guilty of that crime that 
is contained in the burglary (5). But if clergy be taken away from 
him that robs on the highway, and aſſaults in ſuch a manner, he that 
 Rands by ſhall not loſe his clergy. If an act of parliament make 
that a felony which was before buta treſpaſs, the ſpecies and nature 
of thẽ fact is changed; therefore the abettors muſt be felons, 
becauſe they cannot be treſpaſſers; and fo if an act of parliament 
ſhould make that treaſon which before was only felony, thoſe who 
before were only acceſſories would now become principals, becauſe 
the ſpecies of the crime is changed; but this act of parliament does 
not alter the nature of the crime, but only inflicts a higher penalty; 
and therefore ought to be taken ſtrictly in thoſe circumſtances that 
are preſcribed. Therefore I cannot agree to extend it beyond the 

letter, and do think it not to be a good conviction, 


But judgment was entered according to the opinion of the other 
three Tulties (c ). 


(a) Cro. Car. 473. Foſter's C. L. zd edit. App. 415. and 
Y See Appendix to the third edition Rex v. John Royce, 4. Burr. 2073. @ 
of Foſter's C. L. 421. 2086. 
() See the caſe of Midwirter v. Sims, 


Wii rra. 


1 


n EY ö 
3 IP n * SA 


9＋ꝙ 2. ——„V—- 


3 
3 
l 


a 4 
by 
of 
+ * 
if 
| . 
Y 5 
4 + 
29 
5 
+44*EB 
75 1 ö | . 
248 bs & 
*- $3 
— 
WE © 
i SITY 
3. . 
- 


e 


r 


TRINITY 


e WwW> rw e W Ty Foy = rere , = Ys 8 @ 


% % / Io a. / SS. aro RR AE ro 


The Second of Queen Anne, eee ; 
„ 
The Queen's Bench. 
Sir John Holt, Kut. Chief Juſtice. 
Sir John Turton, Kut. 


Sir Lyttleton Powys, Kut. Juſtices. 
Sir Henry Gould, Knit. 


Edward Northey, Es. Attorney General. | 
Hir John Hawles, Kut. Solicitor General. 


V *[30] 
* Johnſon againſt Shippin. ® Caſe 40. 


Pet was prayed to THE ADMIRALTY for libel- An hypotheca- 


ling againſt a ſhip, upon a ſuggeſtion, that the contract tion bond given 
at land by the 

0 maſter of a veſ- 
But it appeared the ſhip was ſo damaged by a ſtorm, that the ſel, for necet- 
maſter was forced to hypothecate part of her for neceſlaries taken wh Ki as, 
up at Boſton aforeſaid, to ſupply the damage done by the ſtreſs arefs of weather 


was made at land, viz. at Beſton in New England. 


of weather ; | at ſea, is good. 
Where 7 prohibition c S. C. Salk. 35. 
upon a p ion was refuſed '-- $0 Godin. 


AND IT WAS RESOLVED, that when a ſhip in a voyage is in 5. C. Holt, 48. 


diſtreſs, this Court will allow the admiralty juriſdiction in caſe of grape Ld.Ray. 


an hypothecation; becauſe this Court cannot give the party ſopro- ? 84 478. 
per a remedy as the maritime law can. Beſides, the original cauſe 1. vent. 32. 
was by reaſon of the diſtreſs; and where ſhall a maſter hypothecate 1. Lev. 267. 
his ſhip, unleſs he do it upon land (a) : for it is abſurd to ſuppoſe Hob. 12. 115. 
him to meet a ſhip on the ſea able to ſupply him with neceſſaries; [: _ 9. 
and what ſecurity can the maſter be ſuppoſed to give, unleſs he (E. 10.) 


(a) See Leiceſter v. Baxter, Stra. 691. feries, 1. Ld. Ray. 152. Juſtin v. Bal- 
* Ld. Ray. 578. Sampſon v. Braging- lam, 2. Ld. Ray. 805, Wilſon v. Bird, 
ton, 1. Vezey, 443. Benſon v. Jef- 1. Ld. Raym. 22, | 

Vol ds ̃ hypothecate 
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Trinity Term, 2. Queen Anne, In B. R. 


hypothecate the ſhip. For though the maritime law does not al- 
low the maſter to ſell her, yet it allows him to mortgage her for 
the reaſons and occaſions aforeſaid, though he is no owner of her 
which our law is abſolutely a ſtranger to; ſo that ſhould Taz 
ADMIRALTY be prohibited, their law, quoad hypothecation, falls 
to the ground, which THE Cour faid would | bl a great incon · 
veniency (a). . . 


8 5 £ iralty has cogni of an hype 
(a) See Ofman v. Wells, poſt. yr. of admiralty | een 


de v. Partridge, poſt. 43. and the thecation bond given in t 
RE ab KIM voyage, though-it was executed on land 
lat <aſe it is determined, on the autho- and is under ſeal, 3. Term Rep. 267. 
D n Iron | 


5 54d 


MICWAELMAS 


P "2 / WW — 


e 3*5 


dered it to be ſpoke to again this Term. — 


Rep. 24. 137. Stra. 707. 858, 937. 8 Dig. Admiralty” (E. 25.) 4 
| 2 | 


MICHAELMAS TERM, 
The Third of Queen Anne. 


IN 


The Queen's Bench, 


Sir John Holt, Kut. Chief Juſtice. 

Sir John Powell, Kat. 0 
Sir Lyttleton Powys, Knut. Juflices. 
Lir Henry Gould, Kut. . 
Sir Edward Northey, Kut. Attorney General. 
Sir Simon Harcourt, Kut. Solicitor General. 


| 1 
Oſman againſt Wells and Others. Caſe 41. 


IR. WHITAKER moved for a prohibition to THE Ap - Seamen employ- 

M MIR ALT v, for libelling againſt the body of a ſhip in the ed in the river 

River Thames for mariners wages, and that had never Dns in the 

been extra corpus comitatũs. 8 | 3 _ 2 
The ſuggeſtion was, that @ ſhip-iurigbt was in treaty with the admiralty for 

captain for the ſale of the ſhip; and as a trial of a ſhip, it is uſual 8 * 
for the captain to go on board, and to bring mariners with him, diſagreement 
and to employ them about the ſhip, and then to launch her, &c. between the 

Afterwards they diſagreed before the property was altered; and owners they are 


| the workmanſhip was remoyed from the ſhip, and the hull returned zue ea while 


to the ſhip-wright, _ | | tying in-the ri- 
THz QUESTION in this caſe now was, Whether it was within uch erben 


the reaſon and rule of mariners wages, the ſhip not being bene- yired, was never 
fited by the men's work ? performed. 


And THE Covurr at firſt thought it ſomewhat difficult, and or- 8. = 6. Mod. 
Dee, Common Serjeant, then argued that a prohibition ought 20442 1045. 
not to go; for that the libel was directly for ſeamens wages, and ** © 7% Mod, 


Cro. Car. 296. Hob. 11. 1. Roll. Abr. 530. 1. Salk. 34. 2. Show. $6. Mod. 2ns Compg. - 


ſeven 


Michaelmas Term, 3. Queen Anne, In B. R. 


Ozare ſeyen or eight of them joined in the ſuit; and although the voyage 
= was prevented by the diſagreement between the ſhip · wright and 
ann Oruzps. tbe maſter, yet upon account of the intended voyage the ſeamen 
- came tn as mariners, in order to a voyage, and the diſagreement 
=tween the parties ſha!] not prejudice the ſeamen ; for they ſhall 

not be driven to their action at law, where they muſt ſeverally ſue 


ren 
2 2 C2 4 N 
3 r 


upon the contract. 
[ 32 ] Mx. Arz xs ſaid, if a prohibition did not go, it would be of 
vyery ill conſequence to builde 
y ill conſequence to rs: 5 RX 


But Tae Cour anſwered, that when the builder credited the 
maſter with the ſhip (@}, he ought to take a buy to OT it 
againſt the mariners wages (0 . = 


THEN HE OBJECTED, that there ought to have beep a yoyage 
to bea foundation for the admiralty's juriſdiction ; becauſe the libel 
fays, for work done at ſea. He cited a caſe in 3. Keb. 552. where 
a prohibition. was granted for libelling againſt a ihip, for tackle 
bought in the Thames, ſuppoling in the lasse infra gorpuſ 


1 
44 
447 
4 
4 
Fi 
1 
; 
HT 
: 
8 
114 
* 


comitatus ._ 
But TE CopR held that prohibition to be ypon t the contradh, 
and not like this cafe. | * 


„* 
ne * ; 


THEN HE CITED the _ of Coke v. C Crake M mY 1 
prohibition was prayed to ſtay a dit in the admiralty for A 
wages, upon ſuggeſtion that the ſuit was founded upon @ charter- 
party made at land, and not upon the high ſea (4) ; but the prohi- 
P dition was denied, the ſuit being for mariners wages, which ac- 
"© erueddue for their labour done at fea, and the charter agd Contraſt 
made upon land was only to aſcertain them: 


But though in this caſe there was no work done at PHY 1 in- 
aſmuch as upon the face of the libel it appeared the ſuit was for 
ſeamens wages, and for the indulgence due to mariners, ALL THE 
CourT WERE oF OPINION the admiralty had a juriſdiction; and 
fo denied a prohibition which | is a 9 caſe than the caſe in 


Levinz above cited (e). 


ö (a) See Buxton v. Snee, 1. Vezey, 154. (e) See the caſe of Clay v. e 
F Ld. 2. Salk. 33 Read v. Chapman, Stra. 
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5 Ray. 576 937- Rags v. King, Stra. 858. Wheeler 

+ bn 8 (e) 3- Lev. 60. : v. Thompſon, Stra. 707. Roſs v. Wal. 

. (4) Salk. 31. r. Vent. 343. 2. Stra. ker, a. Wilſon, 264. Howe v. Nappier, 

1 968. 2. 1d. Ray. 1206. ; Burr. 4 Burr. 1945. | 
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1 kt Cake + __—— Trennen Caſe, 

4, $4 450 attorney MX. AYRES moved for leave to file an information 1 

1 | grants  reple- one Trevannian, an attorney, for aſſuming to himſelf an au- | 

F Web jo of his 4. thority of granting replevins, whereby he, in his own caſe, granted | 
1 does j iris a replevin lor his own you” This Mg. AvRz9 urged to be 3 
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Michaelmas Term, 3. Queen Anne, In B. R. 
eat miſdemeanor; and that to uſurp an authority, as to hold a T NM 
IrkEr, and ſummons people in, and the like, is puniſhable by in- N | 
formation, &C. 435 „ 

But THE Court denied the motion at firſt, becauſe there was See Jaſper v. 
another remedy; viz. by à parco fracto, this being a pound- pros 
breach : | | ; e e 

But * afterwards they ordered him to ſhew cauſe, &c. „ 1 


Norz, As no anderaſberiff ought to practiſe as a common attor- 
ney; fo no attorney ought to practiſe as ander- Heri in granting 
teplevins; &. | 


185 Morris againſt Spencer. Caſe 43. 
1J?0N A WRIT OF ERROR, the exception taken to the bail Rules about bail 
was within twenty days, but the rule was ferved after the 
twenty days paſt, which the plaintiff in error thought was irregu- Tidd's Prack. 
lar; and fo did not put in better bail; whereupon the defendant in 33. 
error took out execution; which i 


- I ws Cour, on folemn debate, held to be irregular ; and or- 
dered this caſe, with the following matter, to be the ſtanding rule 
for the practice: | | | | RG” 
 FinsT; That exception to the bail in a writ of error muſt be 
taken within twenty days. 8 by 
| SeconDLyY, Before execution ean go out fot want of better 
bail, the rule ought to be ſerved. 3 | 
THIRDLY, The not ſerving the rule within twenty days is not 
material nor inconvenient z becauſe it is only in delay of the plain- 
tiff in error himfeif. | 


* The Queen again Sir Jacob Banks. | Caſe 44. 
SIR JACOB BANKS was indicted at the quarter ſeſſions in H a proſ-cutoe 
Berkſhire, for an aſſault upon Mr. Culpepper, which was re- emeve an in- 


n ö 3 5 dictment ſound 
moved hither by the proſecutor by certiorar! : =t {: ous ine 


The profdeutne Ee, . 1 | the king'sbench, 
proſee not carrying it down next aſſi zes, the defen . 


dant, the ſame aſſizes, carried it down and tried it, and the defens dant obtain a 16 


dant was found not guilty. frius from the 


Mx. NoTT moved to ſet aſide the trial, there not having been 3 __— 
; K | , carry it 
any laches in the proſecutor. down atthe next 
5 3 | ö _  affitesb j 
PowELL, of free, faid, the trying it the very next aſſizes was gas 
too ſoon; and there could not be any laches in the queen, nor any obtained from the 
trial carried down by PROvISO againſt her. Court, and is 
| i FE : | thereon acquit- 
ted, the Court will grant a new trial, —S. C. 2. Ld. Ray. 1082. S. C. Salk. 652. S. C. 6. Mod. 243. 
I. Salk. 380. 1. | Sug r. 11. 54. 3. Burr. 2462. . Bao. Abr. 353. 682. 
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But 


in writs of error. 
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Tux Quran 


4 


Sin IAcos 


BAN kt. 


Caſe 45. 


A les muſt an- 
ſwer the whole D 
declaration, 


by his warrant, 


am 


it was for treaſon or fel 
caſe than any ſubject. 


 PoweLt, Powys, and GovLD, Fu/tices, agreed to what 
HoLrT, Chief Fuftice, faid ; and that none of the precedents quoted 
by THE SOLICITOR GENERAL, who was Counſel for the defen- 
dant, were above five years ſtanding, and thoſe paſſed ſub filentio: 


80 ALL WERE or OPINION, that a new trial ought to be: 


And HoLT, Chief Fuftice, ſaid, that no criminal can carry 
down @ venire by PROVISO (a) ; but he ought properly to move 
the Court for relief, in caſe a proceſs hangs over his head, that 
the Court may ſee if there be any laches or neglect in the profecu- 
tor or not; and ſuch motion they ſhould never grant 
inſtance or hearing, but give time to ſhew cauſe, 


And ſo they ſet aſide the trial. 


The defendant 


Anonymous. 


Michaelmas Term, 3. Queen Anne, In B. R. 


But THE QUESTION was; Whether THE ATTORNEY-GENERAL 
giving conſent to a trial at 1 prius, ſhould not 
ply his conſent throughout ? 


HoLT, Chief Fuftice, ſaid, Mx. ATToRNEY's warrant was 
* [ 34] only a general warrant to * try it at ni/: prius, and was more of 
Courſe, than upon enquiry into the merits of the cauſe. h 


Ma. ATTORNEY ſaid, he was no otherwiſe concerned than to 
give the ſame general warrant he did in all caſes. 


HoLT, Chief Fuftice, ſaid, it was his opinion, that where a pro- 
ſecutor removes an indictment, it is very hard the defendant ſhould 
nolens volens carry it down the next aſſizes and try it, when per- 
haps the proſecutor cannot be ready with his evidences. Suppoſe 
ony, this would put the queen in a worſe 


(a] But ſee the cafe of Knevit v. Taylor, 2. Leon. 110 


EBT upon A Bop for payment of five hundred pounds, 
pleads payment of two hundred and twenty- 

five pounds, part of the faid five hundred 
- plaintiff demurs ; 


And PER ToTAM CUR1am adjudged to be a diſcontinuance 3 
| becauſe he had only anſwered to part of the demand (a). 


{a} Har!akenden's Cafe, 4. Co. 62. 
Aſcue v. Sanderſon, Cro. Eliz. 433. 
Thornhil v. Laſcells, Cro. Jac. 27. 
Pendlebury v. Elmot, Cro. Eliz. 268. 


pounds; to this 


Swinſtead . Lydall, gl. Mod. 295 
S. C. Salk. 408. Taylor . Coley, 3 
Term Rep. 292. 5 


upon the firſt 


Michaelmas Term, 3. Queen Anne, In B. R. *C{ 35] 


; Clerk againſt Withers, Sheriff, &c. Caſe 46. 
| THE CASE was this: A. recovers three hundred pounds as ad- If a ſheriff levy 
miniſtrator of J. S. againſt the plaintiff Clerk, and thereupon Jod- under a 
ſues out a fferi facias to the ſheriff of Middleſex, who levied goods #7 farms — 
ſufficient. A. before the return of the * writ dies, the goods re- ofgice expires, 
mained in the ſheriffs hands pro defectu emptorum. I he ſheriffs yet the deſen- 
went out of their office, and new ones were made. Clerk brings dant cannot re- 
a ſcire facias againſt one of the old ſheriffs in the common pleas, H — 
to have reſtitution of his goods, and judgment was there given — fl 
againſt him; whereupon he broughta writ of error in the queen's fore the return 
bench; : of the writ, for 
| _ Govty, 1 faid, judgment ought to be affirmed, becauſe completely di- 
Mr. Cler# is diſcharged of the debt, for he may plead ** levied, veſted of them 


ſuch a property, as that he may maintain treſpaſs or trover againſt them without a a 
the owner himſelf, as in the caſe of Tyril v. Bab (d). And after en, expe- 
a fieri factas or elegit executed, if the plaintiff die, the adminiſtra- 3 Na — 


goods, or an action againſt the ſheriff; and it is not like an extent, a &fringas di- 
rected to the 
: _ | new ſheriff. 
Powys, 7uftice, agreed with GouLD, Juflice; and ſo did, © Sk. 322. 
PowELL, 7uftice, and faid the ſcire facias did not lie (e); becauſe 3. C. 6. Mod. 


ſueriff ſhall not go on with it, but the old ſheriff; for after once 22 
goods are levied, it is not a ſuperſedeas, but only a writ of error 2 


Hol r, Chief Juſtice, was of the ſame opinion. For no ſcire 
Facias lies after ſeizure; nothing elſe is to be done by the ſheriff 
to the plaintiff, but to bring the money into court at the return of 
the writ; and this he may do, notwithſtanding the plaintiff's death, 
if the goods were ſeized in his life-time. Then if after ſeizure 
the ſheriff -is out of his office, yet he is bound to make fale of 


(a) 1. Lut. 538. 4. Cro. 208. 237. (d) Cro. Eliz. 639. 
390. 36. Car. 2. Roll. 540. (e) See Mildmay v. Smith, 2, Saund- 
(5) Cro. Jac. 73. S. C. Moor, 537. 9343, that if the ſheriff ſuffers the 
S. C. Yelv. 44. S. C. 3. Danv. Abr. to be reſcued, a ſcire facies lies againſt him 
320. . : after he is out cf his office. 
(c) 1. Jones, 386. S. C. Cro. Car. 450. 55 
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[361 Michaclmas Term, 3. Queen Anne, 10 B. R. 


Crrzx them; and to ® ſay they are in 11 hands for want of buyers, is not 


ww. a diſcharge but an excuſe only; for he has an authority to ſell 


WrTHERS, 


sarzirr, &c. without a venditioni erponas, which is to compel him to do it (2). 


x Sid. 407, 99+ do not (c). Now if a ſheriff had an authority without a vendi- 
- — Ab cor, 74917 exponas, it is unreaſonable to force him by a compulſory writ 
a. Sos. wy "to do it. Another ſort of di/iringas is in Reftal (d). If a ſheriff 
Dyer, 186. return goods to a value, and then they are Joſt or refcued, he is 
Noy, 73- bound to make them good to the value returned, and debt lies 
2. Sid. 29. againſt him, as in the cafe of Milumay v. Smith ( 7. Before ſale 
= tte defendant is actually diſcharged; for the goods are taken in 


lieu of the debt, and the plaintiff has no remedy but againſt the 


ſheriff. Where a ſeire facias or extent is ſued out, and before in- 


quiſition taken the plaintiff dies, there, upon the return of the ex- 
tent, the adminiftrator de bonzs non ſhall not have @ liberate; but 
otherwiſe if he die after inquiſition taken. | 


Whereupon Judgment i in the common pleas was affirmed. 


(a) Ayre v. Aden, Cro. Jac. 73. 8655 See 10. Geo. 3. c. 50. and Tides 
S. C. Yelv. 44 Jenner . Wilkins, Pract. 165. Impey Pract. 134. | 
1. Vezey, 195. Wilbraham v. Snow, (4) Raſtal's Ent. 164. 
1. Lev. 282. S. C. 1. Mod. 30. (e) 2. Saund. 343. 

(5) The 34. Hen. 6. c. 36. is the very 2 
precedeat ; fee alſo Tidd's Practices 163. 
747. Gub. Execut. 21. 


Cuaſe 47. Cragger EW Glover. 


A priſoner diſ- Hor. Chief Juſtice, delivered the opinion of this Court, and 


charged on the alſo of the Judges of the common pleas, whom he faid he had 
de erer Ne. conſulted, in the following caſe. 
a debt of above The caſe was this: F. S. is in gaol for twenty pounds and no 


zool. due before more, and is diſcharge by the ſtatute 2. Ann. o. ; then after 
the diſcharge, fych diſcharge he is arreſted for a debt of above a hundred puunds, 
— youu due before the diſcharge. 


See . 
_ _ = without ſpecial bail ? a 


S. C. 3. Salk. 56. He ſaid it ſeemed doubtful, becauſe of the words in the ſtatute, 
I Mod zor. pig. ( for any debt whatſoever.” But then THE TROvI80 is to 
be conſidered, which is, „PRO VID ED that no man ſhall be dif- 
« charged by virtue of this act, if he ſtand charged AND be in- 
ec debted above one hundred pounds.” Now it is objected, that 
this ſhall be applied to the firſt diſcharge only: but he ſaid, it 
* [ 25 ] ought to be applied to the ſecond * diſcharge as well as to the firſt ; 
3 for he that is a ſecond time diſcharged, is as much diſcharged by 
virtue of this act, as he that is diſcharged the firſt time. Beſides, 

it was the intent of the act, that no man ſhall be difcharged that 

owed above a hundred pounds. Nor can the diſcharge of the 

other debts be a * in _ wherewith he was never charged. 


1088. 


HILARY 


And the proper remedy is by diringas to the new ſheriff, to diſ- 
. Seez, Cro. 525. train the old one to fel] (5), and ſhall return iſſues upon him if he 


THE.QUESTION was, Whether he ſhould be diſcharged 19 85 | 


FIR 1 e 


HILARY TERM, 
The Third of Queen Anne, 
LN 


The Queen's Bench. 


Sir John Holt, Knut. Chief Fuſtice. 

Sir John Powell, Kut. | 

Sir Lyttleton Powys, Knt. Juſtices. 
Sir Henry Gould, Kut. 
Sir Edward Northey, Kut. Attorney General, 
Sir Simon Harcourt, Kut. Solicitor General. 


. 2 ; " 


Green, Executor, againſt Crane. | Caſe 48. | 


CTION on THE CASE was brought by an executor, upon Promiſe laid as 
A ſeveral promiſes laid to have been made to the teſtator, made to the teſ- 
The defendant pleaded the ſtatute of Limitations ; upon tator, who had 

which iſſue was joined. 2 
It appeared upon evidence, that the teſtator had been dead ſeven fendant pleads 
zears before the action was brought: but the executor gave in 9 <ſumpfic infra 
evidence, a promiſe made to himſelf within one year, which was ey: Ken 
the point ſaved at the trial: a verdict was given for the plaintiff. ak * 
And PER TOTAM CURIAM, although the owning of the debt himſelf within 
is a continuation of it, and takes away all preſumption of its having ut years f this 


ever been paid, and conſequently —_ it out of the ſtatute (a), — L 2 — 


yet this verdict did not maintain the 1 W | 1 
And it was ſet aſide, becauſe the promiſe being made to the ex- 1101. 5 
ecutor, could not be made to the teſtator infra ſeæ annos (V. S. C. 6. Mod. 


8. C 1. Salk. 29. 2. Vent. 152. Ld. Ray. 389. 5. Mod. 425. 12. Mod. 224. Gb. Evid. 178. 


(a) Bull. N. P. 148. 3. Bac. Abr. the fix years, © Prove that I had the goods 
$17. Cowp. 548. Yea v. Fomaker, * and I will pay you, and he proves it 
2. Burr. 1099, Lloyd v. Maund, 2.Term on this trial, this promiſe will maintain 
Rep. 760. | the iſſue of ven aſſumtſt infra ſex arnos. 

(5) But in an aſſumpſit by an execu= Heylin v. Haſtings, Carth. 470. S. C. 
tor on a promiſe made to the teſtator 1. Ld. Ray. 289. 421. 4 C. Comy. 
above ſix years before the action brought, Rep. 55. | | | 
the defendant ſay to the executor within 
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8. C. Holt, 3 11. 


Caſe 49. | * Blackmore againſt T idderley. 
| | Trinity Term, 3. Anne, Roll 231. 


To an ation of A CTION or As8AULT AND BATTERY. Thie defendant 
afault and bat- pleaded nd affault, &c. infra ſex annos (which by the ſtatute 
—_ OS 21. Fac: f. c. 16. is limited to four years). The plaintiff demurs; 
Fe years, is bas; the defendant joins in demurrer. 


1 And PER ToTAM Curran judgmetit was given for the plain- 
© f fan and tiff, For though this was an argumetitative plea, viz. that what 
the ſtatute muſt was not done within fix years could not be done within four years; 
be preciſely, and yet ſuppoſe they had joined iflue, and a verdict had been; that it 
not arbumenta- was within five years, the Court could not have given judgment 
evely pleaded. for the plalneitr and ſhould ſuch argumentative pleas be allowed 


1 nk a RR they would 5 the Court in their judg 


240. : | 
S.C.2.Ld Ray. And therefore IT WAS RESOLVED, that the plea of the ſtatute 
4. YE of Limitations ſhould be preciſe and direct; for THE Cover faid, 


| Carth, 3. 136. there was no ſuch ſtatute as to bar an action of aſſault and battery 


Ld. Ray. 435- not done infra /ex annos; but the ſtatute is expreſs infra guatuer 
_ annes, Sc. | 


Whereupon judgment was given ut ſupra. 


SO 


ford, Debtor and Executor to Shelly. 


Ir an obligze ERROR on A JUDGMENT given in the common pleas. 
make the obligor SED | | Mo | | 
his executor, it THE CASE was in fhort this: The obligee made his obligor 
4 2 Sag ** executor, ho accepted of the executorſhip, by his adminiſtering, 
though de dies but died before probate. | „„ 


granted. POP” The queſtion was, Whether this is a releaſe of the debt? 


' Cale 5o. Wangford, Legatee of T homas Shelly, againſt Wang 


'$ C. Salk. 299. The judgment in the court of common pleas was, that it was 


8. C. 3. Salk. 5 
3 a releaſe. : 


1 Upon which a writ of error was brought here, where the Judges 
. ſeriatim gave their opinions, that the judgment in the common 
; plwKwẽbas was well given. | 


And firſt GouLD, Fu/:ce, ſaid, it muſt be agreed, that if the ex- 
ecutor of the obligee had proved the will, it would have been a 


pg [ ] Teleaſe;z and urged, that the non probate & would not alter the 
| 39 caſe; and he relied much upon theſe caſes, which he ſaid were 


Pcicd, Com. 184. Again, he ſaid, he is executor to all jntents 


* 


at e 


ſtrong in point: 20. Ed. 4. 17. 4. 21, Ed. 4. ca. 4. fo. 3. and 


Hilary Term, 3. Queen Anne, In B. R. 


d es before probate (a), ſave oniy to the proſecuting of — 
any 57 and by his once ing upon him the adminiſtration, 223 


he has ſo bound himſelf that he can never after refuſe (c). But if 
an obligor executor would refuſe before THE ORDINARY to ac- e. 
cept of the executorſhip, without having before meddled, then he Wancrozp, 


held, the act of the teſtator would not nolens volens amount to a DzzToz ans 
releaſe. s | : ExzcuTor 70 


5 | | | SHELLY. + 
Pow rs, Juſtice, ſaid, an executor has before probate a very 
large and ample power; and cited Middleton Caſe (d); for be- 
fore probate an executor may releaſe a debt (e), which an admi- 
niſtrator cannot do; for the executor commences by an act tem- 
poral, originally 7 the will, but an adminiſtrator commences 


SEELLYS 


from the letters of adminiſtration, and ſo the diverſity, Plawd. 
Com. 280. 1. RolPs Abridg. 917. 36. Hen. 6. pl. 7. 1. Mad. 
Rep. 213. Dyer, 367. Hutt. Rep. 30, 31. Cro. Fac. 614. 
1. Vent. 303. is reconciled. If an executor refuſe to accept the 
executorſhip, and is a debtor, the adminiſtrator may ſue him VAL 
for he ſaid, it was no releaſe of the debt, contrary to the ſu 
opinion of T WISDEN, 7u/?ice, in the caſe of Abram v. Cunning- 
bam (g). But he took a difference between an actual refuſal, and 
not meddling with the executorſhip for a time; for if J. make a 
deed to the uſe of B. it is A.'s deed until B. refuſes (5). 


PowELL, Juſtice, firſt of all cited the cafe in the Vear- Book of 
Edward the Fourth (i), and faid, abundance of caſes agree, that 


if the debtee make the debtor executor, who proves the will, the 


debt is for ever gone, becauſe it is the very act of the teſtator 
himſelf (4) ; and therefore if it is only ſuſpended, it being his act, 
it is for ever gone. Now if the proving the will is the only cauſe, 


then he ſaid, it is very ſtrange none of the books ſhould take notice 
of it. But the reaſon given in them is, that a perſonal action 
once ſuſpended is for ever gone, But it is plain the right of ac- 


(ah See Plowd. 2$0. 9. Co. 38. Co. (J) So if a debtor make his creditor 
Lit. 292. and the caſe of Parten v. Baſe - and another perſon executors, and the 3 
den, 1. Mod. 213. and Middleton's Caſe, creditor neither proves the will nor acts 


S5. Co. 28. 


(6) See x. Salk. 302. 1. Id. Ray. 
364. 3- Peer. Wms. 349. 1. Com. 
Dig. t Adminiſtration” (B. g.). | 
le) That an executor de ſen tert cannot 

purge his tortious act, aſter an action is 


brought againſt him, by delivering over 


the goods of which he has taken poſſeſ- 
fon to the rightful adminiſtrator, though 


he may diſcharge himſelf by delivering 


them over previous to the commence- 
ment of the action, ſee Keble v. Oſbaſ. 
ton, Hob. 49. Bradbury v. Keynel, 
Cro, Eliz. 565. Paget v. Prieſt, z. Term 
Rep. 97. Curtis v. Vernon, 3. Term 
Rep. 587. 8. C. a. H. Bl. Rep. 18. 
(4) 5. Co. 28. | 

(4) Ned. 28x, 2. Roll. Abr. 917. 


as executor, he may maintain an action 
againſt the other for his demand on the 
te ſtator, Rawlinſon v. Shaw, 3 Term 
Rep. 357. | | 

(g) 3. Vent. 303. 8. C. 2. Lev. 182. 
S. C. 2. Mod. 146. S. C. 2. Jones, 72. 


8. C. 3. Keb. 725. 8. C. 1. Freem. 448. 


8. C. 3. Danv 350. : 

(5) See Butler and Baker's Caſe, 
3. Co. 26. b. | 

(i) Year Book 21. Edcv. 4. pl. 3. 

(A) See Wentworth's Office of Ex- 
ecutor, 44. Co. Lit. 264. notis. 1. Salk. 
305. 1. Roll. Abr. 943. Cro. Car. 373. 


1. Com. Dig. Adminiſtration” (B. 5.), 


4. Brown P. C. 179. 8. Viner Abr. 
198. 2. Eq. Caſes Abr. 461. 4 


* 


tion - 


2 3 
— 


— -— 


py If 2 1 rn . THY 
= 894 * 1 "IT 
2 - 2 n 


. 


FER om; 


ener 


— 2 


— — — — A 
r ogy 
4A N. — 


FFP 
re, at 2 2 


ts. 


aa 


mmm 


| Lear © 


[2 
x 
15 
f 
4 
F 

FF 
15 

2 


1 Hilary Term, 3 Queen Anne, In B. R. 
Warcro®D> tion is in him before probate, and therefore he may releaſe; nay; 
8 ” he may * bring an action, though he cannot go on with it until he 
Surtty, has obtained THE PROBATE under. ſeal to produce in court (a). 
againſt If the ordinary grant letters of adminiſtration to the obligor, it 
Waxcroz», will ſuſpend the action, but nothing further; becauſe it is not the 


Dan ros ao 472 of the obligee himſelf, If an executor die before probate, his 


Exzcuren ro \ cutor ſhall not be executor to the firſt teſtator. And he 


SHELLY. thought the cafes in Dyer, 372. 1. Leo. 275. and Plowd. Com, 
Norr, He 290. were the firſt that allowed of this; and be ſaid, they were 


with 2 geofard, rather in compliance with the ſpiritual court than lawful ; for an 
executor is an authority given by the firſt teſtator, and then wha: 


authority have the ſpiritual court, or the firſt executor, to make an | 


executor to the firſt teſtator (5). Now as to the matter of the re- 
Teaſe, he faid, it could not operate as ſuch ; for then it would not 
be affets, but rather as a legacy; and yet it would not be aſſets to 
legacies, except part of it was eſpecially appointed to be paid away, 
for then it ſhews the intent. x. Roll Abr. 920, 921. For a will 
Tannot be ſaid properly to be a releaſe, but a gift, and fy mutt be 
liable to debts. If the obligor make the obligee executor, who 
accepts it; now if there be gets, he may retain ; if there be none, 
he may ſue the heir, arid ſo no ſuſpenſion of his debt; for if his debt is 
extinguiſhed, it is upon preſumption of his being ſatisfied by re- 
taining. Plowd. Com. 185, 5 „ 


Hol r, Chief Fuftice, ſaid, before he gave his reaſons for afürming 
the judgment, he would ſirſt give anſwers to three objections ſtarted 
at the bar. THE FIRST was, when a will is made, and the executor 
dies before probate, the ſpiritual court grant adminiſtration cun 

teſtamentoe anne xo, without taking any notice of the adminiſtration 
by the executor. TE SECOND objection was, that it is the foun- 
dation for granting adminiſtration to the next of kin, that the ex- 
eeutor died ante onus teffamenti ſuper ſe aſſumpſit. THE THIRD 
objection was, that ſuch executor, making his executor, he cannot 


be executor to the firſt teſtator; but adminiſtration muſt be grant- 


ed cum teflament. annex. And as to the firſt objection, he ſaid, the 
* [ 41 ] ſpiritual court could not take * notice of what an .executor did, 
though all his acts were valid before probate. As to the fecond, 
that he died ante onus teſtamenti # gy 2h fe aſſumpſit ; he ſaid, that 
muſt be taken in a reſtrained ſenſe, viz. ante crus, &c. taken upon 
him in their court. And as to the third objeRion, that an execu- 
tor dying before probate, making his executor, that he ſhall not bs 
executor to the firſt teſtator, is, becauſe no man can prove the 
will of another who is not named executor, &c. in the will. Cre. 
2 614.—Fis firſt reaſon for affirming the judgment was, that 
by the making him executor he is intitled to receive and pay money 
due before probate; and being bound to receive and pay, he can- 


(a) 5. Co. 28. 1. Roll. Abr. 917. 8. C. under the name of Haiton v. Woiſe 
Hutton, 30. | : Cro. | Jac. 614. 2. Roll. Rep. 248. 
) See the caſe of Heden v. Wolfe, See alſo Flud v. Rumcey, Yelv. 160. 

.xprcioly in point, Palm. Rep. 153. 1 56. JC 142 PRA Þ 
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Hilary Term, 3. Queen Anne, In B. R. 


not pay himſelf, and ſo it operates as an extinguiſhment ; but this Warcronn, 
rule is ſubje& to ſeveral limitations; as if the obligor make the LX AER or 
obligee executor, for he is not bound to pay unleſs he has aſſets, TroMas 


and then he may retain for his own debt. II. Hen. 4. 83. Cre. — 


Car. 372. Hil. 24. & 25. Car. 2. Cock v. Croſs, A ſecond li- waxerons, 
mitation ; ſuppoſe the obligor take adminiſtration, he has as much Daros ans 
right to receive as the executor; but then the one is the act of the Fxxcuron v 
creditir, the other of the ordinary, which is but a naked au- S8ELÞ Te 
thority without any intereſt, as in Sir John Needbam's Caſe (a). 

A third limitation; if the executor of the obligee take the obligor 

to huſband, this is no extinguiſhment. Co. Lit. 264. But if the 

obligee take the obligor to huſband, it is; becauſe it is in vain for 

the huſband to pay money to his wife. But when the huſband 

pays money to the wife executrix, there it ſhall not be the huſ- 

band's money, if ſhe dies, but the adminiſtrator's de bonis non. 

Another reaſon is, becauſe it is aſſets; for it amounts to a pay- 

ment; and enures as a releaſe thereupon, contrary to PowEeLL, 

and is as much as if he had received ſo much money, and there- 

fore is aſſets in his hands. Another reaſon is, by his accepting the 
adminiſtration he becomes a complete executor, though he dies 

before probate, and all the goods of the teſtator are, by act in law, 

veſted in his poſſeſſion, for which he may bring trover : nay, he 

may bring an action of debt before probate, and though it ſhould 


| appear that the probate * bears date after the bringing the action, # [ 42 ] 


yet it would be well enough (5). But in caſe he had gone into 
the ſpiritual court and 1efuſed, then it would not be a releaſe; for 
no one ſhall be compelled to accept of a releaſe, no more than of 
a deed : for the obligor may plead © nor eff faftum” to the bond, 


but until actual refuſal he is an executor, though he die before 


robate; and he cited 20. Edi. 4.17. 21. Edw. 4. 3. Hardres, 

111. and the Lord Petre's Caſe, which HoLT, Chief Juſtice, 
— was argued and reſolved in SERJEANTS-INnv about four yeaas 
knce, | = | ; 
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EASTER TERM, 
The Fourth of Queen Anne, 
OE. | 

The Queen's Bench, 


Sir John Halt, Kut. Chief Juſtice, 

Sir John Powell, Kut. „ 
Sir Lyttleton Powys, Kut. Juſtices, 

Sir Henry Gould, Kut. . 

Sir Edward Northey, Kut. Attorney General, 

Sir Simon Harcourt, Kpt, Solicitor General, 


/ 1 
Caſe 51, 


Anonymous. 
OD a licence is granted to a man to uſe my Licenceamounts 


ground or my yard, he thereby has an intereſt in it; fo to a leaſe. 
that the licence is not revocable, but it amounts to a aſe 5. xe». 7. pl. x, 
& will (a), 5 5 | Bro. Abr. “ Li. 


And this 2 to be THE OPINION OF THE Cour, and n 
that he thereby had ſuch a poſſeſſion, as not to be turned out by a 
revocation (6), but by an ejectment. 


(a) See Vear Book 5. Hen. 7. pl. 1. (5) See Webb v. Paternaſter, Poph. 
Bro. Abr. Licence pl. 19. 15. 151. The Queen v. Bartere, Dyer, 177. 
Viner Abr. 92. Hall . Seabright, Rex v. Laid Nottingham, Lane, 46. 
1. Mod. 14. Green v. Proctor, 4. Burr. Bagſhaw ©. Boſsley, 4. Term Rep. $1, 
2209. —_ | 5 7 i 15 . . : | 


| Anonymous. Oitſe 52. 
HCL, Chief Fuflice, ſaid, the juſtices of peace; in the caſe of Juſtice of 
-* forcible entries and detainers, ought to adjourn their courts peace's power 
and give the party an opportunity to traverſe & the force, or elſe in forcible en» 
the party has no remedy but by certiorari ; and every inquiſition tries, &. 
i; traverſable by the Statute of Weftminfter (a). 431 
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che ſecond aſ- HoLr, Chief Fuſtice, ſaid, if a man ſtrike another, who does 
Gault is exceſſive, not immediately after reſent it, but takes his opportunity, and then 


S. C. Holt, 699. 


muſt be hrought 


Faſter Term, 4. Queen Anno, In B. R. 


Avoxynovs But generally the fuſtices inquire into the poſſeſſion only, and 
| | award reſtitution, without trying the forcible detainer, or entry, 
upon a traverſe. 3 


4 tenant at wil Nor E, A tenant at will cannot juſtify a forcible' detainer, unt 
cannot juſtify a he has been three years in poſſeſſion (a); but he ought to quit po. 


forcible entry | 1 K: . ; 
1 ſeſſion, and apply to the juſtices for a reſtitution upon the forcible 
three years in poſ- entr 7 . 
ſe Mon. . 


(a) See 37. Ela. 6. 11. 


Caſe 53. | Cockeroft againſt Smith. — 
Son afſault d- FNYOCKCROFT in a ſcuffſe ran his finger towards Smith's 
| <a —_— eyes, who bit a joint off from the plaintiff*s finger. 
time intervenes The queſtion was, Whether this was a proper defence for the 


between the aſ- juſtifv i l | Tg 
\ xa h* of defendant to juſtify in an action of mayhem ? 


5.0. pot. 33. ſome time after falls upon him and beats him, in this caſe, ſon gf. 
S. C. Salk. 642. ſault is no good plea; neither ought a man, in caſe of a ſmall af. 
S C. 6. May fault, give a violent or an unſuitable return; but in ſuch caſe plead 
230. wahat is neceſſary for a man's defence, and not ho ſtruck firſt; 
5 though this, he ſaid, has been the common practice, but this he 
wiſhed was altered; for hitting a man a little blow with a little 
Rick on the ſhoulder, is not a reaſon for him to draw a ſword and 
cut and hew the other, &c, _ 


Caſe 54. Hyde againfl Patridge. 


A ſuit in the ad- THE QUESTION was, Whether the ſtatute of Limitations, 
miralty for fea- ® 21. Fac. I. c. 16. extended to a ſuit in THE ADMIRALTY 
mens wages for feamens wages? | | 


within ix years DARNEIL, Serjeant. That it did not; becauſe it proceeded ac- 
after the cauſe cording to the civil law: and likewiſe, that it ought not to be 
1 conſtrued according to equity, but to the letter; and in the ſtatute 

14 J there is no mention of this & court; and it reſtrains men's liberty 
S. C. 2. Salk. that they bad at the common law, and therefore ſuch ſtatutes 
424. ought to be taken ſtrictly (a). Another reaſon he ſaid was, he 
S. C. 3. Salk. ſyppoſed the law- makers very well knew that there was a remedy, 
12 5 1 not only at our law, but in the admiralty too; and therefore, had 
8. C214 ming: they intended this ſtatute ſhould have extended to the admiralty 
1204. they would have mentioned it, eſßecially ſince it proceeded by 

SS another law ; and therefore by implication jt ought not to extend 

to it. 1. Roll. Abr. 531. | 


(4 8 54. Hutten, 109. 2. Vent. 345 07 335. Cro. Car. 539. 1. Mol 
5 246. | 
5 s | Dub 


Eaſter Term, 4. Queen Anne, In B. R. 


DE, Common Serjeant, contra. For that though the cauſe is Hrvz 
marine, yet it is as much as if the ſuit was for a contract made at „ 24 
| - : gs PATRIDGE, 
land. The common-law courts muſt take notice of it; the ſtatute, 4h 
he ſaid, (ſays, “ any ſuit,” and this proceeding can be no other than 
a ſuit; and the ſtatute is pleadable in chancery. _ 


Hor, Chief Fuſtice, ſaid, if the contract is made ſuper altum 

mare, the ſtatute does not extend to THE ADMIRALTY ; but if it 

be made upon the land, it does; and they have a neceſſary juriſ- 

diction ; becauſe the ſhip. is liable, by the marine law, until the 

owner come in and give ſecurity to abide the judgment, and then » 
the ſhip is diſcharged, and the action becomes perſonal, 


 PowELL, Juſtice, ſaid, the common law's indulgence to the ad- 
miralty is of ſo long ſtanding that it is become a right; and it 
would be very hard to make this ſtatute not to extend to any ſuit 
but at common Jaw. = 


HoLT, Chief Fuftice, faid, an action of debt or an award is out 
of the ſtatute: but then the action muſt be brought for the money 
awarded, and not upon the aſſumpſit to ſtand to the award. The 
reaſon a legacy is out of the ſtatute is, becauſe it may be ſtopt till 
debts are paid (a). | „ 


(a) The point, whether the 21. Fac. 1. © PROVIPD ED NEVERTHELESS, that if 
c. 16. extends to a ſuit in the admiralty * any perſon or perſons intitled to ſuch 
for ſeamens wages, was not determined; * ſuit or action, ſhall be at the time it 
the caſe went off upon the form of the “ accrues within age, a feme-covert, non 
plea, S. C. 2. Ld. Ray. 1204. Butnow * compos mentis, impriſoned, or beyond 
by 4. Ann. c. 16. 1. 17. and 18. it is en- „ ſea, he ſhall be at liberty to bring ſuch 
acted, . That all ſuits and actions in the “ action within fix years after his at- 
« eourt of admiralty, for ſeamens wages, „ taiving age, being diſ- covert, of ſane 
„ ſhall be commenced within fix years * memory, at large, or returned from 
next after the cauſe of ſuch ſuits or * beyond ſea,” 
actions ſhall accrue, and not after ; 


* 


- 


* [45] 
* Anonymous. 1 Caſe 55; 


MAN brought to this court by habeas corpus, upon a com- 4 commitment 
- mitment by the juſtices of peace, who have cognizance of by a juftice of 
the cauſe, is not bailable until the order is quaſhed ; becauſe until peace is in ex- 


then he is in execution. 5 ecu. 
| , Poſt. 52. 


Anonymous. | Caſe 56. 


N the common pleas, upon A RECOGNIZANCE entered into No capia lies on. 

there, a fier: facias or elegit may go, but no capias lies; but a recggnizance 
otherwiſe in this court @ capias lies, for here the bail is Bopy in the common 
FOR BODY. — | | pleas. 


Vor. XI. | E | 8 Anonymous. 


Eaſter Term, 4. Queen Anne, In B. R. | 


Caſe 57. | : Anonymous. 
Declaration a- DARNEL, Serjeant, moved to amend a declaration, which was 
mended after iſ- carried down to Vincheſter to be tried, but finding ſomething 
"_ a. ar. neceſſary omitted in it, did not try it; and it not being, as he faid, 

Pt a record but only a paper, he prayed that it might be amended 
| upon payment of coſts, | | 


' Which was granted ni cauſa. Abſente Hour, Chief Tyſlice, 
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Caſe 58. | 8 Anonymous. 
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If an action be HO ER, Serjeant, moved in arreſt of judgment, on a verdict 
brought on 23. L A upon the ſtatute 23. Eliz. c. 1. for not coming to church 


0 
Elia. c. 1. three for eleven months. 
weeks atter the 


year, Vet ifjuds His exception was, that the ſtatute requires the proſecution 
m_ 8 thereon to be brought within a year and a day, but this action 
it is good. was brought three weeks after the-year, and the verdict was for 


the whole. | 


PowELL, Juſtice, told him, he put them, i. e. the other fide, in 
mind of curing this miſtake, they not having entered up their 
judgment; for he ſaid, if they entered up their judgment for no 
more than was within the time limited by the act, wiz. for no 
more, months than were within the year, then it would not be 
Sn | 
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= Caſe 59. a | Anonymous. | be 
| i HEN. Chief Juſtice, ſaid, if a farm is out of repair in the life 


farm. of the anceſtor, and afterwards the heir bring an action, he 
ſhall recover damages for the whole time ; but the heir ought not 
to alledge a breach in the anceſtor's time, becauſe that belongs to 
| _ the executor. : | 8 . 
*[46] 
Caſe 60. 5 * Anonymous. 


Repleader. T9 put a matter of law in iflue to a jury is void. 


But HoLT, Chief De ſaid, it would be holpen by a verdict; 
where an iſſue is wholly immaterial, then there muſt be a re- 
pleader (a). Pn. | 

(e) See the caſe of Stapleton v. Heyden, 6. Mod, 1. Rex v. Phillips, 1. Burr, 
295. 5. Com. Pig.“ Pleader (R. 18.) 4 „ 
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Cafe 61. Anonymous. 
A parſon cannot I F A PARSON is inſtituted only, he cannot have an action of 
bring an action ® treſpaſs until induction. — 


for tit hes until lie > | 
is inducted. —2, Roll. Abr. 348. F. N. B. 36. 5 
| u 


Err 


Eaſter Term, 4. Queen Anne, In B. R. 
But Hol r, Chief Juſtice, ſaid, he is intitled to the ſpiritual Axonruorss 
rofits, as oblations, &c. before induction: he is likewiſe liable to tA 
de ſued in the ſpiritual court before induction, if he neglect the 
cure; but he cannot ſue for great tithes before induction, for they 
are tempor: | | | 


Anonymous. 65.5. 0 62. 
IF A BISHOP grant a patent toa man to be vicar general, wherein A grant of the 
L he reſerves a juriſdiction to himſelf, it ſeems to be repugnant once of wirar 
and void. So where a biſhop grants his chancellorſhip with a re- 8 


ſervation to himſelf of inſtitution and induction. biſhop, is wid. 
| And HoLT, Chief Fuſtice, ſaid, what cannot a vicar general do ? CY * 
por if he is reſtrained, he is not a vicar general. . * 1.46. 30s 
| ; | 4. Mod. 18. 
| Show. 289. 
Colonel Layton's Caſe. Caſe 63. 
OLONEL LAYTON was brought into court by habeas cor- A commitment 
| pus, having been committed by THE LORD MAYOR oF Lox- by a lord mayor. 
DoN, on his own view, for a forcible entry into THE FLEET LON : 
' Px150:?, and for a forcible detainer thereof. „ 1 


Tne title Layton claimed by, was, that this priſon was, by 2 3 CR | 


judgment of this Court, ſeized into the queen's hands, under gyr adding **and 
whom he claimed. | 55 5 Jai of the | 
SIX James MoUNTAGUE excepted, that it did not appear ——— the 
that it was done by a juſtice of the peace, for the ſubſcription was ftatute 8. Hen. 6. 
by « Owen Buckingham, mayor,” and did not ſay © a juſtice of © 26. all mayors 
« the peace.” ; | are made j#ices 
| | | | | : of peace. 8 
RAVMoxp. It is neceſſary that the perſon who commits for a S. C. poſt. 59. 
ſoreible entry ought to intitle himſelf to a juriſdiction, by ſub- 2265 
ſeribing himſelf a juſtice of peace. Lamb. 160. S. C. Salk. 206. 
* MR. ATTORNEY, in anſwer to this objection, ſaid, the Court By G. Fort. 173. 
would couple the warrant to the conviction; for that, he ſaid, was , C 47 ] 


the reaſon of removing it hither by certiorari; whereby it would 
appear to the Court that there was a judgment to found the war- 
rant of commitment upon. | 


BRoDERICK, Serjeant. The lord mayor of London, virtute 
Aci, before any acts of parliament for juſtices of the peace, was 
a conſervator of the peace; and thereof the Court will take no- 
tice, and alſo upon account of the ſtatute 8. Hen. 6. c. 26. which 
makes all mayors juſtices of the peace; and the warrant has a re. 
ference to the conviction; and ſo long as the conviction ſtands, 
the warrant ſhall be ſupplied by a reference to that. | | 
Tur wnorLe Cour faid, that this objection, of his ſigning 
mayor and not juſtice, was RY anſwered, for that the de- 
a 2 be 
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Eafter Term, 4. Queen Anne, In B. R. 


Coroxrt fedt was ſupplied by the ſtatute Henry the Sixth which makes all 


\ bayrTon's ma 3 
CAs E. Fo rs Juſtices. 


The ſame juſtice A SECOND EXCEPTION was, that a juſtice of the peace cannot 


may make a re- ſet @ fine by virtue of the ſtatute 15. Rich. 2. c. 2. but ought to 


cord of forcible refer to the quarter-ſeſſions, and cited Band's Caſe (a). What 


fine the offen- 
der; but i | . 5 : | 
3 Fa ” BRoODERICK, Serjeant. By the record it appears all was done 
fender, he muſt es 1n/tante. | 

do it immediate - TEE i - . 

iy upon the at. EYRE. This is a commitment in execution; the ſtatute 
15. Rich. 2. c. 2. is founded upon the ſtatute 5. Rich. 2. c. 7. and 


detainer, and power the juſtices have ought to be executed es zn/tante. 


ilway, 41. g 
CER c. ſo is the ſtatute 8. Hen. 6. c. . 
c. 64. f. 8. | 
T HoLT, Chief Fuftice, (aid, the juſtice of peace may ſet a fine, 
but he ought immediately to commit him where by his own view 
„ - he finds a forcible detaining, and then, as he is a judge of the re- 


cord, he may adjourn his court, and then ſet a fine upon him, and 
commit him in the mean tine. 


A THIRD EXCEPTION was, that it was ſaid to be within the li- 
berties, and not within the city itſelf; for the lord mayor has not 
Jjuriſdiction every-where within the liberties. 


On a recotd, on Hol r, Chief Fuſtice, ſaid, upon a view of forcible detainer, the 
"I 0 8 may plead, that he and his anceſtors have been in peaceable 
etainer, poſſeſſion three years; and the juſtice ought to accept the plea, 


ws 7 do and try it as well in this caſe as in the caſe of reſtitution, and 


- quiet poſſeſſion. ought to ſtop reſtitution till ſuch iſſue is tried. By the common 


See 31. Ela. c. law, he ſaid, a man might defend his houſe by force and arms, for 


whe- it is his caſtle; but thele ſtatutes reſtrain him, 
Too be ſpoke to again (5). 
(a Cro. Jac. 41. | the conviction _ 3 8 S. C. Fort. 


(5) In Michaelmas Term 7. Arr, the 174. 
Judges gave their opinions ſeriatim, that 


*[ 48] | 
Caſe 64. „„ Agaymous. . 
The h, = A PROHIBITION eo the ſpiritual court was refuſed for calling 


court may pro- 
ceed for calling | be 
. eee Mx. EARL inſiſted upon ſeveral authorities, that calling 4 
« whore» woman © whore” was only words of heat. | 
1. Roll. Abr. 36. But THE CouRT were unanimous, that, notwithſtanding the 
Cro. Jac. 499. former practice, a prohibition ſhould not go, for that it is a great 
1 a - . 4 
A LE 1 : 
787. TI. Sid. 50. 61. 3. Mod. 120. Salk. 696, 2. Mod. 296. Cro, Car, 393. 1. Mod. 31. 
8. Vent. 21, 53. Carter, 55. 1. Lev. 205. 55 | Pt 
F JJC 


a. — 


a woman © brandy- noſed whore.“ F 


t 


Ac ca ASS ** 8 nn n 


R 


as oo N 


Eaſter Term, 4. Queen Anne, In B. R. 


Smith again: — Cite 65. 


ADPECLARATION on a ſpecial promiſe that he would pay fo A declaration 
much money, in conſideration that the plaintiff would deliver ſtating that the 
up ſuch a bond; and avers, that he did deliver up the bond. irons 
Ms. AYREs objected, that he did not ſet forth that he gave conſideration 


notice to the defendant; and that it was not ſaid to whom the that the plaintiff 


bond was to be delivered: he cited the caſe. of Hopkins v. Sla- * — 
pers (a), Rolte v. Sharp (b). 7; hops 
rally that the 


Six J. MoUNTAGUE contra, cited the caſe of Price v. Hill (c) bond was given 
and Cole's Caſe (d). | „ 7 up, is good, 
HoLT, Chief Fuſtice. A general promiſe to pay money w # w9tice to the de- 
bond is delivered it: muſt be intended to be delivered up to the fendant, or ſay- 
e Shure perſon; and the defendant ought to ins 4 whom the 

o 


obligor, tho . t to in 
2 notice © very, for he might have applicd to the obligor bond was deli- 


to have had notice; for where either party might have had notice 8 
by their own inquiry, notice is not neceſſary. In caſe of mar- 8 — 
| riage of oneſelf, notice need not be averred (e) ; becauſe marriage _ — 27 


is of itſelf notorious. .Cro. Eliz. 898. 
a lard. 617. 
But PowELL, Jaſtice, doubted. March. 35 
E N > Cowp. 82 5. 2. Bl Rep. 853. 2. Term Rep. 45. 


(a) Cro. Eliz. 29999. | (4) Cro. Eliz. 97. 1 
(5) Cro. Car. 77. * | (e) Applethwait v. Nortley, Cra. 
(e) 1. Lev. 137. S. C. 1. Keb. 760. Eliz. 229. 15 1 1 


The Mayor of Wincheſter againſt Willies. Cuaſe 66. 


II. is not reaſonable always to inquire into the original ground or A cuſtom in re. 
foundation of an antient cuſtom, In a ſpecial verdict, wherein ſtrain of trade, 

a cuſtom was found to reſtrain any ſtranger from ſetting up a trade 

of a woollen draper, unleſs he was qualified according to the cuſ- . 8 I. Salk, 


tom, Kc. get th 8. C. 3. Salk, 
It was queſtioned, Whether ſuch a cuſtom be good in any other 349. 
city than London; it being a cuſtom reſtraining the liberty of the 8. C. Holt, 287. 
ſubject in a matter ſo beneficial to the kingdom & as trade is. #% [491 


DAxNEL cited the caſe of the Corporation of Dublin ( a), the caſe 8. c. 2. Ld. Ray, 
of Joliſfe v. Broad (b), the caſe of Day v. Savage (e), the caſe of 1129. 
Strode v. Birt (d), the Year-Book of Edward the Third (e), and YO I 


Robinfon v. Watkins (. * ef 


Palm, 1. 1. Salk. 193. 6. Com. Dig. © Trade” (P. 2.). 1. Com. Dig. ( Bye Law” (C. 4.) 


(a) Palm, Rep. 1. S. C. 1. Roll. (4) 4 Mod. 418. &. C. 13. Mod. 97. x 
Rep. 113. 125. 5 8. C. Skin. 621. S. C. 3. Salk, 12. * 

(4) 2. Roll. Rep. 207. S. C. Cro. S. C. Comy. 7. „Ü 
Jac. 596. S. C. 1. Jones, 13. S. C. (e). S. Edw 3. pl. 37. fp 
March, 77, S. C. Noy, 98. Mod. 227. | 23535 
| (c) Hob. 85. S. C. Moor, 371. 8 N 2 
8. C. 2. Roll. Abr. 579. 5 J 

| Eq: Mx. 


Eaſter Term, 4 Queen Anne, In B. R. 


1 Tyr Mx. RavMonD, 2 2 — is not good, cited Jag. 
Aron OF gener's Caſe (a), the caſe of the Taylors wich (b), Peplow v, 
dy: 1h Rowley (c), 42 Mayor of Bedford v. Pt and Q 3 
Wii s. of Henry the Sixth (e). He inſiſted principally on pos tore i 
1 e Caſe; and that great er toy e en acts of par 
17 liament in that caſe (7). 16G BITTY 
1 Har, Gi Fu ee Whenever a town: is incorporate, it is as 
1 + yell for the benefit of the inhabitants in general as a freeman, 
14 P where it is for the benefit of a trade; and a by-law will extend to 
"i 6 þ both. The city of London has a power to qualify perſons, and to 
io! 1 oblige infants, if they bound themſelves, to ſtand to theirindentures, 
_ go” " notwithſtanding their non- age; but there is no ſuch cuſtom any 
| | 7 where elſe; which occaſioned the ſtatute 5: 8 8 which 


Ee | binds infant. | 
— Norx, The Court ſeemed to > be of opinior.it was a cog cuſ 
[> bene). 1 ; tis Sa fk, 


But judgment was given upon the defect of the eee for | 
at de plaintiffs had not intitled themſelves to the action. 755 | 
> PoWELL, Juſtice, ſaid, moſt of the corporations in England that 
1 25 by preſcription, aſſume this cuſtom. But he gave no opinion. 
C03 > = it. | | 


(4) 8. Co. 121. 8. g Broyvnl. 0 3 e, 
; | London, Stra. 075. Harriſon v. God- 


278. 284. ; 
(5) xx. Co. 53. | mamaan, x, Burr. Rex v. Harriſon, 
(e) Cro. Jac. 357. 3. Burr. 1312. 8. C. 1. Bl. Rep. 37a. 
(4) 1. Lutw. 562. Woolley v. Idle, 4. Burr. 1951. Green 
(e) 2. Hen. 6. c. 5. pl. 26. v. The Mayor of Durham, 1. Burr. 127. 


(f) See 8. Co. 125. 9. Co. 59. Rex v. Surgeons Company, 2. Burr, 
1. Lev. 262. Cro. Eliz. 185. $03. 892. Pierce v. Bartrum, Cowp. 269. 
Godb. 4 Lutw. 564. ASL ws: : os 


| Caſe 67. Sir William Drake againft 
No fpecial ball A MOTION. was made for a ſpecial writ, to © ths ho by rule of 
in ſcandal. _ Court, againſt a perſon, to hold him to ſpecial bail, for ſpeak- 
; Sid. 183. 307. ing very ſcandalous words againſt Sir William Drake, viz. & That 
1. Lev. 39, he was a atraitor, one. of the hundred: and ty -four for bring- 
inn in the Prince of M ales, „ | 


But THE CouRT refuſed to grant it; aa aid it was refuſed in 
the Lord WW harton' D 5 for ſcandal ofa peer (). 


64% See Earl of 3 V. Gordel, 1. Sid. 183. and Marquis of Decheher 
T. Raym. 74. Chetwyn v. Wan. Cafe, 3. Mod. WU 


Cafe 68. 65 8 Anonymous. 


Theſheriffis an- om JAMES MOUNTAGUE moved the Court ta amerce an 
ſwerable for the One” of ME eftminfter, | for not Waking s a return of a 


miſconduct of ri 
Nis under effcer. * e 
e 88 — = Wi 


4+ WW wr/'' A Oo 


| 


Eaſter Term, 4. Queen Anne, In B. R. 
But THz CourT thought the motion improper; for that the Axoxymors. 
ſheriff is the officer of this court. | | 3 l 


Tus Covrr in this caſe made a rule for the bailiffs to return it, | 
» and for dilobeying that, bring them into coatempt. 01 


#4 # 


L uttin agaiaſt Benin. CEaſe 69. 


ACrTloN or EsearE againſt A SERJEANT of Moadeſtreet An aftion lies 

3 Compterz upon not guilty pleaded, it appeared that the ac- pe oo 
tion, on which he arreſted the perſon who eſcaped, aroſe out of the e. 5 = 
juriſliction; and the proceſs was executed out of the juriſdiction. on procefs from 
Mr. AYREs, Where an inferior court holds plea of matters 3 = 


out of their juriſdiction, it is coram non judice. There is a diffe- debt on bond, if 
rence between proceeding erroneouſly where they have jurifdic- it appear that 
tion, and where they have no juriſdiction (a). That actions will the bond was 


, x made out of the 
lie againſt officers appears from the averment neceſſary for the of Juriſdiction of 


ficer, v1z, that the cauſe was infra juriſdictionem in order to juſtify; the ſheriffs 


and if an inferior court hold plea of a matter out of their juriſdic- court. 
tion, all their proceedings are void, and coram non judice, and may , C on. 207 
be avoided by plea (5). But where they have no; juriſdiction, no 8. C Het, 186. 


action will lie (e). Actions may be brought againſt the officer, as 1. Saund. 98. 


well as againſt the plaintifſd) . If a man bring an action in an 
inferior court, as in THE STAR-CHAMBER, an action will lie: 
and ſo where a man ſues coram non judice (e), it not being in the 
ordinary way of juſtice, No action of eſcape will he in this 
caſe (F). | n 7 mak 
Mr. WHITACRE, contra. It being a matter tranſitory, and 
the Court having prima facie a juriſdiction, no one ſhall take ad- 
vantage of it but the defendant (g). And it ſhall be at his election 
to avoid it by plea or not; and the defendant in this caſe is a wrong- 
doer, and fo ſhall not take advantage of his own wrong, He ſaid 
he was informed, that in the city of London they never ſay the 
cauſe of action * aroſe within the juriſdiction, as they muſt in all + [ 51 1 
other inferior juriſdictions. A ſheriff cannot take advantage of 
any erroneous proceedings, if he ſuffers an eſcape. | | 


HoLT, Chief Tots, Three things are to be conſidered as to 
the limitations of inferior juriſdiction, v:z. perſans, time, and place. 


As to perſons and place; as in the Caſe of the Marſhalſea (h), and 
(a) Nichols v. Walker, Cro. Car. 394. (7) See 1. Roll Abr. 547. March, 8. 


Papillon v. Buckner, Hard, 480. 2. Bulſt. 64. and the cafe of Squib v. 
(b) Adney v. Vernon, 3. Lev. 243. Hole, 2. Mod. 29. S. C. 1. Freem. 193. 
Dye v. Olive, March, 117. 7 (g) Year-Book 26. Ed. 3. pl. 16. 


(c) Mico v. Morris, 3. Lev. 234. 2. Inſt. 230. Rinch's Caſe, Raym. 189. 
Richardſon v. Barnard, 1. Roll. Abr. 809g. Neudick v. Stuit, 3. Keb. 852. Wea. 

(d) Hob. 267. Cro. Eliz. 836. ver v. Clifford, Yelv. 42. S. C. Cro, 
4. Co. 14. Cro. Jac. 3. T. Jones, 214. Jac. 3. S. C. 2. Bulſt. 62. 
1. Vent. 86. 2. Mod. 30. 195. (5) be. 

(e) Turner v. Felgate, 1. Lev. 95. 
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Eaſter Term, 4. Queen Anne, In B. R. 


Lor rin thoſe of the houſhold ; for in that court they have juriſdiction only 


againſ®sÞ in debt, treſpaſs, and covenant, and therefore ſhould they hold pl 
dl u ee caſe, it is plain they have no ion, 1 
as to things, he ſaid, the city have juriſdiction in all cauſes, and 
are only reſtrained to place; and therefore the defendant ought to 
have pleaded to the juriſdiction. For if he admits of the juriſdic- 
tion, he is for ever after eſtopped (a). And an ifſue may be taken 
8 upon it; and if it be found to ariſe within the juriſdiction, judgment 
final ought to be given. If a man is wrongfully brought Into a 
- juriſdiction, and there lawfully arreſted, yet he ought to be dif. 
charged; for no lawful thing, founded upon a wrongful act, can 
be ſupported (5). If a juſtice of E an order for a man to 
* keep a baſtard-child, which in reality was born two days after mar- 
rage, all the officers acting under that order are wrong, and they 
are liable; becauſe a juſtice can have no juriſdiction of the thing, 


But in this caſe the Court had juriſdiction of the thing, and there. 


fore it ought to have been avoided by plea. 

|  PowELL, Juſlice, was of the ſame opinion, and ſaid, where an 
inferior court had juriſdiction in a tranfitory action, the defendant 
' ought to plead it, otherwiſe non conflat but it did ariſe within the 
*uriſdiction; and to make it coram non judice, it muſt appear that 


2 . - * * = 
the Court have no juriſdiction. | 


Powys and GovLD, Fuftices, of-the ſame opinion. 


So judgment was, that the officer was liable to the action (c); 


niſi the defendant ſhews cauſe within a week. 


(a) Gelder v. Pratt, cited 1. Ld. Ray. v. Sloper, Comy. Rep. $74. Higginſon 
230. | v. Sheif, Comy. Rep. 150. Rowland 
(b) 8. Mod. | &. Veale, Cowp. 20. Trevor v. Wall, 
(c) See Pool v. Gwin, Lut. 1560. 1. Term Rep. 151. Cooper v. Boot, 
Squib v. Hole, 2. Mod. 29. Truſcot 1. Term Rep. 535. 
v. Sloper, 1. Ld. Ray. 230. Moravia 


Caſe 70, 5 Anonymous. 


Bond dated at THE. dating of a bond to be at a certain place, makes it local; 
B. is local. and ſhould the city of Londen h td plea, if it were dated at 
* [ 52 ] York, it would be erroneous ; but the making * of a bond without 


dating, makes it tranſitory, and may be ſaid to be made all over 


England. 


Caſe 71. . Cockcroft againſt Smith. 


The Court will KECEON FOR A NEW TRIAL. The caſe was in a battery: 


not grant a new it appeared, that the plaintiff had a material witneſs that he 
trial in battery, Knew to Le ſick, and yet went on with the trial; whereas he ſhould 


ou f TIEN | r 
2 ee ho have paid coſts, and put off the trial. 
one witaeſs, if the party could have had another to the ſeme fact.—8. C. ante, 43. 2. Salk. 645. 
653. 6. Mod. 22. 2 4 ; a 

Hol r. 


rr 


E 


[J?ONhe fatute 15. Rich. a. e. 2. of Forcible Detainer, where Commitment in 


Eaſter Term, 4. Queen Anne, In B. R. 
Hol 7, Chief Fuftice, 8 if che Court could grant a new cocrenerr 
trial. | 2 a 
PowELL, Juſtice, ſaid, it being in the caſe of a battery, which oe CI ST 


. neee 9 


new trial, 


But it appearing that he Wo have had other witneſs to the 
ſame purpole, they were vnyuling to grant one (9). | 


A 8 * 


(s) Ses. 0. ante, 43. which they were appriſed of, and might 

(5) The Court will, under ſpecial cir- have produced at the former trial. Ford 
cumſtances, grant a new trial on account v. Tilly, 2. Salk. 653. Anonymous, 
of the unavoidable abſence of a material 6. Mod. 22. Price v. Brown, 1. Stra. 5 
witneſs, Coppin's Caſe, cited a. Salk. 645. 691. Cooke v. Berry, 1. Will. 98. AY 
Warren v. Fuzz, 6. Mod. 22. ; but not Spong v. Hogg, 2. Black. Rep. 80a. 


| for the default or omiſſion of the parties, Gift v. Maſon, 1. Term Rep, 84. Ver- _ 1 


their counſel or attornies, in not coming. e A ch 113. 3 . 
prepared with, or going into evidence 5-57 entity 


3 * * 4 . 'S 
+ % ww n+ - „5 4+ v4 ws K Sb 4 Z : + 4 


: 4 2h : * 
LE. ; LES. a A - 42 


Anonymous. © Caſe 52. 


* 


the juſtice finds it upon his own view, he muſt immediately forcible detainer, 
commit, and cannot adjourn the commitment; but it muſt be 
done eo inflante (a); as in the caſe of N on account, ſo if he 


| has recorded the force, JS : 


But HoLT, Chief Puſtice, aig, fo long as wer matter is under 


examination, he may adjourn. 


(% See Rex v. Elwell, 2. Stra. 794. Salk. 353. . hd 


S8. C. Ld, Ray. 1515. Rex v. Leighton, n 


Anonymous. - Caſe 73. 


| wurd A PERSON comes to this court upon a habeas corpus, Habegs corfur. 


and the Court thinks fit to turn him over to THE MAR- Commitment. 
SHAL, they commit him for no other matter than for the cauſe or 


E cauſes returned on the babes ee pan. 


Anonymous. | Caſe 74. 


| Or. Chief Juſſ ice, ſaid, a Juſtice that had power to ſet a fine, juflcesof peace. 


has power to bail; for be is not obliged and bound to com- Ante, 45. 
mit him; but after he is once committed in execution, it is too 


late to move for bail. 
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Cale 25. 


The Court will 
not change the 5 


wenze in an ac- 


Eaſter Term, 4. Queen Anne, In B. R. 


C ; 


Anonymous, 


x of exchange. 


E, If the rules for e N _ ze en to o bull 


tion on a billef THE CouRT doubted ; but ſeemed to be of opinion that they 
did not, for the inconvenience that might enſue (a). 


*[ 53] 
Caſe 76. 


Judges of F. R. 
22 B. may, 


py the omg ey common pleas, may 


law, take 


E 3 
s T 
7 . 
* 


* 


en. » 


(a) The Court will not change the 
venue in an action on a promiſſory note or 
dill of exchange. See Holcroft v. Col- 
weſt, Andr. 66. Kirk v. Broad, Sayer, 7. 


Downes = Brial, Black. Tous 993- 


- 


1. Wi. 41. Pinkney v. Collins, 1. Teru 
Rep. 571. Precious v. Bennet, Tide'; 
Pract. 353. unleſs ſome ſpecial grounds be 
laid, Foſter v. Taylor, 1. Tum Rep, 
781. 


3 | * Wen. 5 
Hor. Chief Juſtite, ſaid, that by the common law, wlthiny 


the help of apy ſtatut 


es any Judge, either of this court or the 
e a recognizance for any ſum on condition: 


** for if a man will voluntarily enter into it, a Judge has power to 


take it. 


271 — - 


- 


200 810181 \/\Angnymous.” . N 8 75 


ere a en ! is, that all Lands held 
MY by by ſurrender and admittance ; yet 
e 


manor (a) ſhall paſ: 
the lands may be freehold ; and 


Bits OY 577 Julie Whe 
3 oo of that t 


* * 


„ 


manner of conveyance is cul. 


tomary, inaſmuch as livery is not requiſite, And he faid, the 


the ſervices (S). Ruerre, 


(a) For the nature of freehold "EY 
and lands held by copy of court-roll, for 
4 Rep. 31. 5. Rep. 84 or 34. that ad 
tc veluntatem domini is the diſtinguiſhing 
mark of a copyhold. 2. Lut. 1165. 1171. 
3- Bulſt. 238. 


2. Vent. 143. Cra. 


freeholds themſelues can never be n of the n but it is 


Elz. 185. And as to ſetting forth a cul. 
tom, - Raftal's Ent. 62. 2. Brownlow's 
Decla. 96. Cro. Car. 418. —NoTz 4 


Fermer edition. 


(5) 2. Roll. Abr. 320. Cro. Eliz. 3j 
150. ö 5 


Anonymous. 


AMAN that cling common in another man's land, muſt ſet 
forth @ title (a); but a man that is in ps Non need not ict 


out a title (5). 


(a) Vernon v. Goodrich, 1. Stra. 5. 


Jones v. Hammond, 2. Ld, Ray. 751. 


Daly, 1. Ld. Ray. 331. 


Stroud v. Birt, 4. Mod. 424. Silly v. 
Johns . Whet- 


ley, 3. Wilſ. 65: Grimſtead v. Marlow, 


4. Term Rep. 717. 
00 Harrington v. Birch, polt. 219. 


Langford v. Webber, 3. Mod. 152. 
St. John v. Moody, 1. Vent. 275. Block- 
ley w Slater, 4. Lev. 266 Kentiſh v. 
Taylor, 1. Wilf, 326. Waring v Ori. 
fith, x. Burr. 443. Rider v. Smith, 
3. Term Rep. 766. 


5 The 


S 5 A 


Eaſter Term, 4. Queen Anne, In B. R. 
The Queen againſt Wiat. Que 79. 


| ON AN INFORMATION in the county of Suſſex, ſeveral perſons A conſtable may 


were convicted for killing, and being aiding and aſſiſting to be indicted for 
killing deer, and a warrant was made to levy the penalty by a. — 
diſtres; which warrant by a clauſe in it was to be returned. and contemp- 
The warrant was delivered to the defendant, who levied the money, « tuouſiy neg- 


but made no return of the warrant ; for which offence tlie defen- * leQing and 


| dant was indicted, and the indictment was removed here by cer- flug to 


. . make a return of 
Sis James MounTAGUE for the defendant ſaid, that the not done under a 

| rant is nr indicted wrant of dis- 
returning the warrant is not an offence criminal to be indicted webs. 
upon; and finding the money to be levied, makes for the defen- to him, en ac 

dant, He excepted, that there ought to have been a time and viction on — 
place when and where he ſhould have returned this warrant to nal ſtatute. 
them, for he is not bound to travel over * England to find them. * i 54 ] 


| Again, his warrant is his juſtification and indemnity, in caſe he 8. C. . La R. 


ſhould be ſued for a treſpaſs. 1139. 
{| | | C. 1. Salk. i 


Ma. SERJEANT BRODERICK contra. By the very frame and 36 
deſign of the act of parliament, it is the duty of the conſtable to S. C. Fort. 127. 
make a return of his warrant, He ſaid, how could the. juſtices _ | 
know how to diſtribute the poor's part, unleſs it is returned to the 
juſtices what money is levied, * The conſtable is in this caſe made 
a public officer, and it is a miſbehaviour of him. In anſwer ta 


| the objection of travelling over England to find them, he faid, 


juſtices are always ſuppoſed reſident within their own counties, 


But by HoLT, Chief Fuſtice, There is a difference between re- 
turning the warrant itſelf, and returning what he has done. The not 
tixing a time when, and place where, is no fault; for he ſhould 
tave done it forthwith, and any-where within the county ſuffices. 


PowELL, Fuſtice, The return is neceſſary; becauſe he may 


# levy only part, and then further proceſs ſhould go out: for if the 
| whole cannot be levied, then the juſtices muſt go upon another 


part of the act. 


And PER ToTaM Cura, It is an offence indictable, for 
not returning what he has done. 


HoLT, Chief Fuſtice, ſaid, if a man is under three convictions, 
and his goods are ſufficient to anſwer two of them, the money 
ſhall be paid, and he ſhall ſtand in the pillory for the third: but on 
one conviction, if he want but two ſhillings in the whole, the 


| juſtices cannot take it, but he muſt be impriſoned, and ſtand in the 


pillory for it afterwards, | 


AYRES. That the conviction was naught; for that it was not 
let forth, that the examination and oath were within the juriſdic- 
tion of the juſtices. He objected, that he was indicted for not re- 
turning the very warrant elf 3 which, he ſaid, he ought to keep 
for his own indemnitix . es 3 
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Faſter Term, 4. Queen Anne, In B. R. 


Tur Quzxx MR. ATTORNEY, as to the objection, ſaid, that it was in the 
againfs 3 that he was debito modo convicted. 


WiIAr. 
| Judgment was ſtayed till the firſt day of next Term for the reſo 
Jution of the Court, when judgment was y”_ againſt the beben. 
dant; 
Hour, Chie Fuſtice, di iffering : not but that he ſaid it was an 
| offence. But he ſaid, in all proceſs there ought to be a Pies 
| and a time, for the return. 
„ | HO 3 
Caſe 80. _ 3 Anonymous. | 
came pacem, = © INTRA PACEM” in an indictment for a nonfeaſance is 


not e 


Caſe $1, 5% JED Bt 7 The Queen LETS Baſs. Worn hai, 
An iodiement JADICTMENT FOR A CONSPIRACY, intending to ſeandaline 
* Seeg a perſon, and to get money out of him, by alledging him to be 
= — 2 fa. the father of a child which ſuch a woman was big with; but the 
ther of a child is indictment does not ſay it was a baſtard- child. 
good, without 


. Wern, Serjeant. A conſpiracy to do an ill 3 where no- 


the child was in thing is done to put it in execution (4), ſtands ſingly upon the in- 


faQa baſtard, tention, and is not an ill or criminal thing; it does not appear in the 


indictment, that the matter of ſlander is falſe, and therefore it muſt 
be intended true. In an indictment of this nature, or in caſe of 
perjury, © fales et malitiosè, &c.“ do not make the charge tc to be 
falſe; but theſe words, abi revera it is not true (6). 


Hor r, Chief * faid, Long's Caſe was very nice, and by his 
conſent they ſhould not be ſo nice again; and he G 
whether any one caſe in the law was like it. 


WELD, Sede faid, Vaux's Caſe (c) was idling like it. 


Hor, Chief 7uflice, ſaid, if two or three perſons meet together, 
and diſcourſe and conſpire how to accuſe another falſely of an 
oitence, it is of itſelf an overt ad, and is an offence indictable (4), 
So if two or three meet together ſe) to conſpire the death of the 
qucen, yet though there was nothing but words pallet, the very 
alſembling together was an overt act (f). 


(a) Rex v. Veale, 2. Keb. 39. (e) It is „ that the fact of 
(5) Long's Caſe, 5. Co. 126. their meeting ſhould be proved, but it 
(e) 4. Co. 44. a may he i1ferred by the jury ſrom the cir- 


(4) Poulterer's Caſe, 9. Co. 59. cumſtances of the caſe, Rex v. Cope, 
Noor, $13. Reg. v. Beit, 5. Mod. 138. 1. Stra. 144. Rex wv. Parſons, 1. Black, 
Rex v. Armftrong and Others, 1. Vent. Rep 392. Rex v. The King's Bench 
304. Timberly v. Child, 1. Sid. 68. Priſoners, 2. Hawk. P. C. 7th «dit, 
Rex v. Spragge, 2. Burr, 993. and page 122. not. 

2. Hawk. P. C. 7th edit. ch. 72. f. 2. (J) Foſter's Crown Law, 195. 
Rex v. Kinnerſley and Moor, 1. Stra. 


193. 


The 


2 a ef wr 


| der 


. 


ment (a). 


law in a due and lauſul manner thereof diſcharged. To prove this, 


Faſter Term, 4. Queen Anne, In B. R. 


The exception THE.COURT went upon was, that it did- not Tux Quzzn 
ſufficiently appear that the charge was criminal, it not appearing _ 2 FE 
the child was a baſtard.” Yet THE CouRT ſaid, this exception, . 
viz, the not laying it to be a baſtard- child in the indictment, was | 
F fe 6c PINE © $9 RG 

PowELL, Fuftice, ſaid, if people meet together to conſult or 
conſpire, to make it criminal they ought to come to ſome reſolu- 
tion; then he thought, if it appeared that he repented it might 
alter the caſe. 8 | 


Tux Cour took time i conſider of * precedents, 1 J 56 7 
whether any went upon the omiſſion of © baſtard” in the indict= 


(a) Reg. v. Beſt and Others, 6. Mod. 321. Rex . Riſpal, x. Black. Rep 
185. 8. C. 1. Salk. 174. S.C.2.Ld. 368. S. C. 3. Burr. 1320. > 
Ray. 1167. Rex v. Edwards, 8. Mod. 


\ - 


_ Goddard againſt Smith. Caſe 82. 


ACTION ON THE CASE. The declaration ſtated, that Richard An action for a 


Smith and Chriftopher Preflon conſpired between themſelves — 


| falſely and maliciouſly to cauſe Richard Goddard to be indicted as a that the plain 


barrator, without any cauſe or colour of ſuch crime being commit- was thereof law- 
ted by him; that they falſely and maliciouſly cauſed the ſame to-fully diſcharged, 


be done; and that he the faid Richard Goddard was according to is not maintain- 
ed by ſhewing a 


te plaintiff produced at the trial a nolle proſequi by the attorney- red al be m. 


general; and, Whether this were ſufficient evidence to maintain dictment. 
the declaration? was the queſtion for the opinion of the Court. 5 C. 6. Mod. 


HoLT, Chief Juſtice, ſeemed to diſallow of nonproſſes and ceſſat 263. 


proceſſus; for the proper way would be to plead not guilty, and Ny C. 1. Salk. 


THE ATTORNEY-GENERAL to come in and confeſs it (a). S. C. 3. Salk 
Ms. HarcourT, Maſter of the Crown Office, ſaid, the firſt 245. 


« nonproſs was in the ſixteenth year of Charles the Second, S. C. Holt, 497. 


It was a doubt, whether an action of conſpiracy would lie upon Dot 72 


ſuch an acquittal; for the declaration muſt be, that he was debito Ld. Ray. 721. 
modo acguietatus. 1 1. Bl. Rep. 785. 


Serj ; | | Bac. Abr. 62. 
Dan xREL, Serjeant, ſaid, Suppoſe a man declare he was proſe- Bac. Abr 


cuted, quouſgue there was an entry of a nonpreſs, would that have 
been good ? | | 


| To which THE CourrT gave no direct anſwer, but ſeemed to 
| incline that it would not; for the nonprofs is not a diſcharge of the 


crime, but only of the indictment (: and they went upon Mx. 


| HakcouRT's report, that they uſed to indict them again, and not 
| to proceed upon the ſame indictment (c). = 


(a) Reg. v. Oglethorpe, poſt. 115. — acquittal does, diſcharge the crime, but only 
(5) 4. Com. Dig. © Inditment” (K). puts the defendant without day ; but they 
juſtices (W). EIFS held, that if Goddard had pleaded not 
(e) Tux Covn r held, that the evi - guilty, and the attorney- general had con- 


dence did not maintain the declaration, feſſed the plea, that would have main- 
| decauſe a rolle proſequi does not, as an tained the declaration. S. C. 6. Mod, 262. 


The 
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c iſſue, to the of him (4). 


TY Vezey, 257. (a) 7. Co. 41. a 


EFaſter Term, 4. Qyeen Anne, In B. R. 

Caſe 83. The Queen againſt The Inhabitants of Stratford, 
An indietment TN RROR To REVERSE A JUDGMENT given in an indictnient 
. — E for not repairing a highway. . 8 
bog! that it was MR. RAYMOND excepted, that it _ not — the u, rig: 
* „ of repair; but that it was “ tam ang uſta, fæda, et utoſa, as to 
« , . We the queen's lde. paing*” Now it did nor app 
« people could but that it was antiently ſo, and that it was not narrower than 
« not paſs,” is before; but it was not ſhewn that the way was ſtraitened and the 

inſuffcient. paſſengers delayed. V _ 
For which THE Cour thought it was inſufficient, but put of 
judgment until next Term, upon the prayer of Nox Tcrirr, tat 

he might inſpect the record. 1 8 55 55 
| Judgment to reverſe it, niſi cauſa by the laſt day of Trinjy 

ES Tom © „„ 

Caſe 84. * Idle againſt Cook. | 
A furrender of a A SURRENDER was made of a copyhold eftate for life, the 
copyhold <* to remainder to a man and his wife for life, and their heirs and 


<< the uſe of the aſſigns; and for default of ſuch iſſue, the remainder over. 
«© furrenderor 


44 for life, and The queſtion was, What eſtate the man and his wife hays 
« after his de- there not being the words of their bodies ?” _ | 

ce ceaſe ro the Govrp, Juſlice, held it an eſtate-tail ; and he ſaid, he made: 
ce his wife, their difference between a copyhold and freehold eſtate, gzoad this; he 
« heirs and af- compared this caſe to Beresford's Caſe (a) and Pect's Caſe (0. 
„ fignsfor life; He faid, & ſuch iſſue” qualified the general words (c). He took 


„and for dec a difference between a grant to a man and his heirs, and the heirs 
« fault of ſuch 5 N 


* uſe of the Powers, Juſtice, held it a fee- ſimple. To make an eſtate-tzi, 
7 _ _ - it muſt appear from what body the iſſue muſt come (e). Hut in 
„ r e dhe calc of a deviſe it is otherwiſe, becauſe of the intention (f). 
te ver; con- And being znops confilii (g), he ſaid, in a conveyance, © de cor. 
veys an eftate in © pore?” is an eſſential part; but there may be words tanta- 
tee to the huſ- mount (5). It being an eſtate to the huſband and wife, and their 
_ wich heirs, the words, and for default of ſuch iſſue,“ are uncertain 
Ns hey would Whether it is meant the iſſue of both or of the ſurvivor. He made 
have only taken no difference between the limitation of a freehold and a copyhold, 
an ate-tail. and cited the caſe of Seagood u. Home (i), and Harrington v. 
S. O. a. Salk. 620. Smith (. The will of the donor is to be obſerved ineftates-tail 
S. C. Holt, 164. but then the will muſt be manifeſte expreſſa. In conveyance, 


S.C. 2. Ld. Ray. the limitations of eſtates have known words; and he ſaid, it would 


1144. 


S. C 1. Peer. be of dangerous conſequence to allow a latitude. 2 
Wms. 70. POWELL, Juſtice, held it a fee-ſimple; for the words were, 
2 3 „ * and to the heirs of the aforeſaid baren and feme, and pro deal 

ee | (4) 37 Atfize, pl. 17. 8. C. Co. Lit 
21. F. Hen. 5. pl. 6. Fitz. Abr. 743. 
and Abraham v. Twig, Cro. Eliz. 473. 
Childs . Weſcot, Cro. Eliz. 470. 

(ö) Cro. Car. 366. S. C. W. Jac 


1 9. 
() 2. Sid. 41. 


( Litt. Rep. 5 

(c) Litt. Rep. 347. Moor, 424. 
(a4) Plowd. 541. 1. Leon. 50. 

(e) Litt. ſect. 31. | | 

„„ 

(E) 9. Hen. 6. pl. 25. . 


6 ta{is 


| &« falis exitũs. He was not for confounding eſtates- tail and fee; 
for though the intent of the parties might be to make an eſtate-tail, 
yet he would ſuffer a miſchief rather than an inconvenience. He 
inquired if there was anything in this caſe to make ir a fee-ſimple 
conditional * at common law, which the ſtatute De Donis has now 
made a fee-tail; for this ſtatute was made to prevent the abuſes of 


lot 
again 
Cao. 


11 


the wills of donors, by 3 a ſecond huſband or wife be dowa- 


ble, or tenant by curteſy. He could not ſee the difference that 
GovLD, 7#/iice, took, between a gift to a man and his heirs and 


co the heirs of that man. He thought they had gone too far already 


in matters of intent, waich made the law ſouncertain ; and in this 
caſe there was nothing but general words for the words « ſuch 
« jſſueꝰ to refer to. 


HoLT, Chief Fuſtice, held, that this is a fee, and by no means 
can be cenſtrued a fee-tail, He owned the intention was to make 
ita tail, but he could by no rule of law do fo, without a manifeſt 
violation of law. He ſaid, ſurrenders muſt be conſtrued as deeds. 
Lit. ſet. 31. To make a tail, there mult be a deſcription of the 
body from whence the heirs muſt come. Co. Lit. 27. There is a 


great deal of difference between a man's expreſſing his intent in a 


vill and ina conveyance; for in the laſt, the law has eſtabliſhed cer- 
| tain legal words, and no other, though they are tantamount, will do; 
but in a will, he ſaid, the ſtatute 32. Hen. 8. c. 1. gives him power 
to convey away his lands at his will and pleaſure; and he relied upon 
che words “ will and pleaſure.” Had the ſubſequent words, pro 
« lefettu talis exits,” been conſiſtent with the firſt words, they would 


have qualified the general words. If a man give an eſtate to a baſtard” 


and his heirs, and if he die without iſſue the remainder over, this is 


void; for it is a limitation upon a fee to defeat and defraud the 
lord of his eſcheat. The caſe of Abraham v. Twigg (a), he ſaid, 
was a great authority in this caſe ; and he ſaid, he could not 
diſtinguiſh between them. Co. Lit. fo. 20. He ſaid, a grant to a 
man and his heirs lawfully begotten would be a fee, but to a man 
and the heirs of him would be a tail. To conſtrue this an eſtate- 
tail would be repugnant to the premiſes, becauſe it4s to them and 
| their aſſigns; ſo that it is deſigned an aſſignable eſtate, which is 


| contrary to an eſtate- tail, for that is reſtrained by the ſtatute. Hob. 


170. Dyer, 264. He ſaid, as the intent of the * parties is to b 
conſidered, fo the rules of law are to be obſerved (6). | 


(a) Jones, 342. 2. Vezey, 252. 3. Atk. 731. Gcod- 

(5) It was adjudged, that they took title v. Stokes, 1. Wilf. 341. Fiſher . 
in eſtate in fee-ſimple, S. C. a. Ld. Ray. Wigg, Ld. Ray. 622. 1. Peer. Was. 
1152, But fee Rigden v. Vallier, 14. Sutton v. Stone, 2. Atk, 100. 
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| Eaſter Term, 4. Queen Anne, In B. R. 
' Caſe 88. The Queen againſt Weſt, 


The feffions THE DEFENDANT had an order made upon him by two juſtice; 
cannot commit ® for keeping a baſtard-child z he appealed to the penery 
mh e _ par" quarter- ſeſſions, who confirmed the order, and committed him for 
r fbation, bur diſobedience to their order. 

muſt Proceed on He was brought here by habeas corpus. 

his recogni- | . c 

zance. Mx. Kix moved, that he might be diſcharged ; for that the 
S. C. 6. Mod. 180. juſtices ought not to have committed him, but to have proceeded 


TVS : | 
S.C. 2. Ld. Ray. upon his recognizance. 

3 f 85 3 
Poſt. 65. 136. TRE CouRT ſeemed to be of that opinion (a). 


An order of fili- There was a fault in the firſt order, which was, Dr. Fully 
eee g“ and another, two of her majeſty's juſtices of the peace, dath 
Jaffe 15 bad, <« adjudge, &c.“ Co. El. 108. Cro. Car. 464. 

he ad- | : r 
—— * - F > Tag CouRT thought this not ſufficient to quaſh the or. 
two juſtices. er (6). a 
x. Salk. 73. 5. Mod. 322. Burr. S. C. 137. 


An order of But they quaſhed it, for that it appeared the juſtices orderel 


maintenance for þ; | 

* him to pay an exceſſive ſum. 

is bad. | | 5 ; ü 
Areputedfather AND NorE, Though they quaſhed the order, they ordered hin 
mall be bound to appear the next ſeſſions. | | 

over, although 8 | | 

the order of baſtardy be quaſhed. —2. Salk. 475. 


(a) See Rex v. Hammond, 2. Bulft. Rex . Forreſt, 3. Term Rep. 43. 
1. Reg. v. Simmons, poſt. 136. Rex v. Hamſtal Ridgware, 4. Term 
(5) See Billings v. Prin, 2. Bl. Rep. Rep. 380. Rex v. Stotfold, 4. Tem 
1018. Rex v. Wykes, 2. Stra. 1092. Rep. 596. | 


Caſe 86. Colonel Layton's Caſe. 


One in execu- (COLONEL LAYTON being brought up by habeas care: 
pus, | 


tion for a fine 
not bailable. 


S. C. ante, 46. Hol r, Chief Fuſtice, ordered precedents to be ſearched, whether 
S. C. poſit, 236. a perſon in execution for a fine can be bailed, having brought 2 


writ of error and aſſigned error. See Cre. Car. 557. 1. Sid 
320. 296. or 286. 1. Keb. 88. EO y 
After precedents ſearched, tak 
HoLT, Chief Fuſtice, ſaid, he found the cafes not put fair in cal 
of execution; and faid, bail in execution was always refuſed. 
And of this opinion were THE WHOLE COURT now, and re- 
manded him Ca). . | 5 
(a) See 2. Keb. 173. a difference be- bring the cauſe to a trial; and the latter 
eween bail to reverſe an outlawry and to is to defeat the whole record. Nor A 
reverſe a judgment; becauſe in the firſt former edition. 
caſe he is liable; for that is in order to : | 
Startup 


Eaſter Term, 4. Queen Anne, In B. R. [ 601 
* Startup againſt Doderidge. Eiaſe 87. 
. AFROBIBITION was moved for to à ſuit in the eccleſiaſtical A mus: uncer- 


court for tithes, upon this ſuggeſtion, quòd à tempore cujus, tain, &. is 
Se. babebatur talis antiquus uſus et conſuetudo de modo decimandi void. 
di et pro omnibus decimis quibuſcungue infra parochiam de W. S. C. 2. Salk. 
et fines, limites, et loca decimabilia ejuſdem quoquo mode creſcenti- 657. 
us renovantibus, ſiue contingentibus, viz. quod omnes et ſinguli ar C. Lilly Ent. 
bproprietarii, eorum firmarit, vel occupatores altuarum terrarum fo , Ld. Ray. 
vel tenementorum infra parochiam de W. prædictam, &c. per 1158, 
natum tempus prædictum annuatim ſolverunt, ere conſueverunt, 
rectori eccleſiæ parochialis de W. prædicto firmario five deputato 
redloriæ illius pro tempore exiſtenti upon requeſt ſecundum ra- 
tum 25. legalis monetæ Angliæ pro qudubet et utrdque libre 
veri adaucti annualis redditias vel valoris, ANGLICE of the true 
improved yearly rent or value, reſpectivorum terrarum et tene- 
nentorum infra parochiam de Whatlington prædictam, Ic. et non 
ultra, in nomine, loco, ac in plend ſatisfactione, omnium et ſingularum 
dicimarum quarumcunque annuatiin creſcentium, &c, in vel ſuper 
reſpecliva terras et tenementa ſua infra parochiam de W. præ- 
diltam, c. which the ſeveral rectors, &c. have, time out of mind, 
accepted in full ſatisfaction, &c. of all tithes, and the cuſtom afore- 
ſuid inviolably obſerved; yet the defendant, knowing the premiſes, 
has ſued the plaintiff in the court-chriſtian for ſubſtraction and non- 
payment of tithes of hay and wheat in and upon the lands and 
tenements aforeſaid, in the tenure and occupation of the plaintiff, 
being in the year of Our Lord 1696, growing, &c. and ſuppoſed by 
him to be ſubſtracted and taken away, /icet the plaintiff, &c. 

And a rule was made for the defendant to ſhew cauſe, why a 
prohibition ſhould not be granted. : | 

Ma. PEXGELLY cited the following caſes to ſhew, that where 
E a medus is uncertain, or expoſes the parſon to be defrauded, it is a 

void modus: Perry v. Seame (a), Allen's Caſe (b), Took v. 
8 Ledeard (c), Wilſon v. The Biſhop of Carliſie (d), Farmer uv. 
Lawrence (e), and Page's Caſe (FJ. . | 
BRODERICK, contra, Cited, the Caſe of Tenures (g), Titus v. 
8 Perkins (%), a caſe in Leonard (i). and the Fourth Inſtitute (H. 
| HoLT, Chief Fuſtice, ſaid, that whatever may be good by agree- 
ment may be good by cuſtom ; and as cuſtom may dimintth tithes, 
ſo it may increaſe them. So, by cuſtom, lead in Derbyſhire pays 
G tithe, Whenever @ medus runs high, it is a ſtrong preſumption | 
chat it is no modus. = | EY, | 
Tye Cour refuſed a prohibition 3 becauſe it appeared 
that the modus (as it was pretended to be) was of mgh the 
full value CI). | | | | 
(a) Cro. Eliz. 139. | (5) 3. Mod. 132. 


= 8 


1 


8B * 


ke 


(5) 2. Roll. 264. | (i) 2. Leon. 107. 117. 
yi (c) 1. Keb. 612. (% 4. Init. 91. 96. 
2 (4) Hob. 107, (See the caſe of Bine v. Dodderidge, 
| (e) Stiles, 397. 1. Ld. Raym. 696. and 2. BL Com. 30, 
H) Cro. Jac. 677. 1. Bl, Rep. 420. 2. Bl. Rep. 12 57. 


(e) 11, Co. 15. 
Vor. XI. = - TRINITY 


TRINITY ͤ 
The Fourth of Queen Anne, 
1 
The Queen's Bench. 
Sir Jchn Holt, Kat. CBF Juftice. 
Sir John Powell, Kut. 


Sir Lyttleton Powys, Knt. 
Sir Henry Gould, Kut. 


Sir Edward Northey, Kut. Attorney General. 
Sir Simon Harcourt, Kut. Solicitor General. 


Tuſtices, 


4 Anonymous, Caſe 88. 
IN /[RSERJEANT DARNELL moved in arreſt of judgment words may be 
M in an action for words. The words were, © You have actionghle, 

| forgot ſince you lived in the Black-Bull-Yard ! You though they 
Karea raſcal and a villain z there you could procure broad money, g 9 
and could elip it when you had done, and there the ſheers could n 

K zo.” He inſiſted upon it, that“ here was nothing in theſe „ - 
words alledged but only a power of doing, but no poſitive charge. L 61 1 | 
| POWELL, Juſtice, ſaid, taking the words all together they would 
dear a ſtrong intendment that the fact was done. ; 


Hor r, Chief Fuſtice, put this caſe: Suppoſe a man is dead, and 
U. fays, © John of Styles could have murdered him; Qurre, If 
this would be actionable, | . 


| Tux Count took two or three days to conſidef of it; but 
Aterwards the plaintiff had his judgment. 


F a | Page 


Trinity Term, 4. Queen Anne, In B. R. 


Page againſt Hayward. 


Caſe 89. 
Tenant in tail NICHOLAS SEARLE deviſed his eſtate to his niece Mar 


. _ * Bryant, and the heirs male of her body, upon condition ani 
eee provided, that ſhe intermarry with, and have iſſue male by, one 
to the precipe, ſurnamed Searle; and in default of both of the ſaid conditions, he 
who vouches deviſed to Elizabeth Bryant in the ſame manner; and in defeg 
them Jointly, thereof, he deviſed to George Searle for ſixty years, if he fo long lire; 


and they vouch remainder to the heirs male of the body of the ſaid George, ani 


over the com- wot | 
e e their iſſue male for ever. 


S. C. 2. Sag. Mary, and Elizabeth and her huſband, for ſhe had then marriel 
570. done Cl;f joined in a fine to make a tenant to the præcipe, who 
S. C. 2. Eq. Ab. as one Laue Saverey. T/aat Saverey vouched f 7 is Bryant, 


_ 3. Salk. Elizabeth Cliff and her huſband, and the wife of the teſtator wit 
96. 135. her huſband, ſhe being again married, and vouched them al 


S. C. Holt, 618. jointly 3 and they vouched over the common vouchee. 
S. C. Pigot on 
Rec. 176, 177. 
2. Roll. 194. 
Stiles, 319. 
Cro. Jac. 318. 
2. Cro. 21, 


Two general queitions were: 
FIRST, Concerning the eſtate the ſiſters take. 


SECONDLY, Whether the recovery ſuffered is ſufficient to 
dock the tail. 9 | 


And reſolved PER Curian, 


Fig sT, That Mary takes an eſtate-tail in poſſeſſion, and the 
other an eſtate- tail in remainder (a). See Co. Lit. 26, l. 
17. Edio. 2. 23. | | EE ne 


4 HorT, Chief Fuſtice, alfo ſaid, the ſtatute De Donis is not td be 
taken ſtrictly, but all limitations within the meaning of the ſtatute 
ought to be ſupported : © Words of an expreſs condition ſhall not 
6 ordinarily be conſtrued as à [imitation ; but where an eſtzte i 
c to remain over for breach of a condition, which is by exprels 
4 words of a condition, yet it ought to be intended as a limitation,” 
Suppoſe a precipe is brought againſt tenant in rail and a ſtranger, 
is this a flaw ? Surely no: ſuch a recovery hold good. 


(a) It was adjudged by the whole 
Court: FixsT, That the eſtate deviſed 
to Mary was a good eſtate in ſpecial tail; 

that is, to her and the heirs male of ner 
body begotten by a Scarle.— SE co DI v, 
That the words „ upon condition, &c.“ 
though expreſ; words of condition, ſhould 
be taken to be words of Imitation. — 


did not ceaſe by marrying a perſon whoſe 
name was not Searle, becauſe ſhe might 
poſſihſty ſurvive her firſt huſband, and 
aſterwards marry a perſon of the ame of 
S-ar!?s,—FourTHLtyY, That if the eſtate 
had been deviſed to ſary and the heirs 
male of her body, by a Searle to be begot- 
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TniRDLY, That the eſtate-ta l of Mary 


ten, provided and upon condition, that i 
ſhe married any other perſon but a Sn 
the eſtate ſhould go over, a commol 
recovery ſuffered before marriage woult 
bar the cRate-tail and remainders; and 
Hf CourT took a difference between 
a collateral condition and à condition 
which runs with the land ; for if a dondt 
receive a rent with a condition to re-enter, 
a recovery will not bar it; aliter if tif 


condition be to re-enter for non - paymem 


of aſum in groſs. Cruiſe on Recoverith, 


2823 283.—See alſo Gulliver v. Aſhby 


4. Burr. 1929. Fearne, 314. Dru 
v. Edgar, Cowp. 379- 


SECONDLY, 


; fo 


Trinity Term, 4. Queen Anne, In B. R. 


SEconDLY, I hold tenant in tail may well make a tenant tothe Per 


5 . apa: 
1 ]judgment was given that the recovery barred the eſtate - tail (5). 
and a) See this caſe reported very fully, (5) Cruiſe on Recov. 238. 
k pPigot on Recov. 177. See allo Leech v. 3 a 
10 Cole, Cro. Eliz. 670. | : 4 [ 62 ] 
ve; 1 | 3 
and The Queen againſt Johnſon. Caſe 90. 


| Me. SERTEANT BRODERICK moved to quaſh an indict- Ia juſtice com- 
M ment, which ſet forth, that a juſtice had committed a woman mit a Perſon fer 


| | 7 3 ber ina- 
to priſon, there to be kept till further examination ; and that , 5 


becauſe the officer did not carry her to priſon, but kept her in his is indictabie for 
own houie (though he brought her forth upon demand), he was not carrying him 
E indicted, as diſobeying the juſtice's order, and behaving himſelf to priſon, * 
by Ih g 1 Th . 8 ky though he pro- 

' negligently, &c. e commitment was on Saturday, and he dee, 
brought her forth before the juſtices on Monday. er on the day of 
== | the next exami- 


3 1 4 <P . 
PER CURIAM. He ought to have carried her to priſon forth- e 


with : whereupon THE CoURT refuſed to quaſh. it. 8. C. Trem. 119. 

to It appeared alſo, that during the time he took a note from her It is a miſde- 

E for ten ſhillings; which THE CourrT held a great miſdemea- meanor in an 

nor (a). . ps officer to take 

| Eos anything from a 

ho (a) See Reg. v. Belwood, poſt. 79. | pr. ſoner in his 
J | 7 | cuſtody. 
The Biſhop of Cloyne againſt Gibbons. Caſe r. 


Error out F IRELAND. 


uin his office, the biſhop cannot call him to an account in his land, 
own court, but ought to carry it before the archbiſhop. A vicar- Of vicars gene- 


D*. LANE. If a chancellor of a dioceſe commit an irregularity Error from FR 


- general is created by a biſhop, but his office is by the law; and I RE; "i 
a he may exerciſe ſuch a juriſdiction as belongs to his office; which f a dioceſe is 
his a general juriſdiction, and the biſhop cannot hear cauſes himſelf, faulty, the arch. 

neither matrimonial nor other, but it muſt be done by his proper offi- biſhop has cog» 
tif cer; and if he refuſe or neglect to make an officer, th nizance of it, 
c r; an 1 gle ; he oy ng: 


© taken care to provide that the archbiſhop, and then the queen, ſhall. e 
Every preſentation ought to be under THE SAT of the conſiſtory _— 

court ; for he ſaid, he knew no other ſeal. neither had the biſhop S. C. Holt, 602. 
any other court but the conſiſtory court. Biſhops may delegate all 
external juriſdictions but conſecration of churches, or confirmation, 

Kc. which are annexed to the perſon of the biſhop. There is no 

difference between a vicar-general and a chancellor. Linwood (a) 

deſcribes what the vicar-general may do. A vicar-general cannot 

iſpoſe of any livings in the gift of the biſhop, becauſe it is annexed 

to the biſhop as his perſonal property (5%. Inſtitution and induc- Inſtitution and 
tion is an act of the law; and though by his granting the vicar- induct. en. 


(a) Lindw, lib. 2. tit. 4. pa. 104. (5) Li. 3. Decr. ti. 6. | 
if 3 F 3 | | = general 
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* [63] 


| Feaſon of the inſtitution, 


Trinity Term, 4. Queen Anne, In B. * 


general inſtitution and induction he was not concluded himſelf 
yet his vicar has a concurring juriſdiction. He compared the ex. 
cepting inſtitution and induction in the general grant to the chan. 
* cellor to a lord of a manor's granting a patent to his ſteward, 
reſerving that his ſteward ſhould not take a ſurrender, nor make an 
admittance : this he ſaid was a nullity ; for when the biſhop or lord 

as made him an officer, the law gives him his power. Reſervati; 


nobis ſuch a juriſdiction of itſelf does not exclude the chancellor, 


but only leaves a power to the biſhop which otherwiſe he woul 
have loſt ; and fo they have a concurring juriſdiction. 


DR. Froyp. A vicar-general is a temporal officer, and the 
biſhop might have turned him out at pleaſure ; but hy the con. 
firmation of the dean and chapter, and by the temporal law, he has 
a freehold ; but the intent of the law was not to give away all the 
authority from the biſhop, but the chancellor was only to aſſiſt and 
help the biſhop. He ſaid, the law would not take notice of a cer. 
tificate upon a capias excommunicato from a chancellor; for in the 
eye of the law, the biſhop is the ordinary. There is a difference 
between judices ordinaru and judices delegati in the civil lay, 
Granting of licences to ſchoolmaſters belongs to the biſhop, and 
no chancellor ever pretended to this. He faid, that by a generd 
grant of a chancellorſhip, the power of inſtitution, * Ke. 

oes not paſs without ſpecial words; and fo many other thing; 
which are inherent in a biſhop. But if inſtitution belongs to the 
office of a vicar- general, then ſuch a revocation is void and repug- 
nant ; which the Court ſeemed to agree in. The Court ordered 


ſearch how their antient patents run, and if there were antientl 


any revocations. 


Hol r, Chief Fuſtice, ſaid, he thought the biſhop might fit i 


court, for he is a Judge ; but he cannot deprive his chancellor 


| his temporal fees. If before the ſtatute of Henry ibe Eighth, which 


enables laymen to be chancellors, inſtitution de Jure belonged b 
the chancellors; then reſerving this now is void: but if it requires 


ſpecial words to pals it, then it may be reſerved, 


But it being a matter of great moment, the Court ordered it to 
be argued again next Term. 5 . 

In Trinity Term, in the fifth year of Queen Ange, the Judges 
were unanimouſly of opinion, that the judgment given in /relard 
for a conſultation ſhould be reyerſed. b | 


Hor r, Chief Juſtice, ſaid, the biſhop could not cite Gibbons fol 
taking the money due on the pariſhioners at the time of the 
ſequeſtration ; for the biſhop had the ſame remedies for the eccle- 
ſiaſtical duties which the incumbent ſhould have had, and thats 
againſt the pariſhioners, who poſſiþly paid theſe duties in their on 
Wrong. If the ordinary appoint a ſequeſtrator, and any perſon 
diſturbs him, treſpaſs lies. This is a good induction de facto, ant 
fuch incumbent thall not be drawn into the ſpiritual court by 


PowELh 


Trinity Term, 4. Queen Anne, In B. R. 


PowELL, Juſtice. The inſtitution ſhall not be controverted 11 
aſter induction in the ſpiritual courts; ſo their foundation here of —_ Y 
tte biſhop is wrong, and he ſhews him as if the ſequeſtration was G,y,oxs, 
{ill in being, and takes no notice of the inſtitution nor induction; 

nnd it is for retaining the dues which ſhould belong to the ſequeſ- 

tator, which is ill, for the ſequeſtrator ſhould complain. In fine, 


© the trial of induction belongs to the temporal courts, 


© Powvs, Juſtice. They would bring the trial of induction 
ad aliud examen: The pariſhioners ſhould be ſued for the dues, and 
not Gibbons; but the biſhop takes the parſon for the wrong-doer. 


Gould, Fuſtice, accordingly ; for after induction, the ſpiritual 
court cannot try it; for that is in truth only to try whether tae 
induction be good, which is cognizable at law. 


The judgment was reverſed, 5 
[641 
58 Anonymous. Caſe 92. 


R. EYRES moved to quaſh an inditment againſt a woman Were, Whether 


5 for uſing the trade of a millener, not having * ſerved an 3 . 
a pprenticeſhip. | | , 

| | 5. Eli. c. 4. 
But THE CouRr refuſed to quaſh it. | — 
Hol r, Chief Fuſtice, ſaid, it ought to be tried whether it was 1. Vent. 326. 
| within the ſtature 5. Z/;z. c. 4. or not; for it did not appear 346. 


to the Court but that it might be a trade at the time of making Cm 


| the ſtatute ; and all trades are not enumerated in the ſtatute, but 2. Bulſt. 191. 


pet they may be within the meaning. Salk. 61 1. 
: | 2. Hawk. P. C. 
| | ch. 19. 
Anonymous. _ Caſe 93. 


THE casE was in an aſſault. It appeared, that the defendant An attempt to 
I came manu forti to reſcue a diſtreſs from the plaintiff 3 and reſcue will juſ- 
that the plaintiff had not time to requeſt him to forbear ; there- tify an afaik. 


"Pex CuRIam, The affault was well juſtified (a). 1 8 


(a) But it muſt be pleaded, Bull. N. P. 282. Gibbon v. Pepper, Salk. 677. 
77. ; for a juſtification cannot be given Barfoot v. Reynolds, 2. Stra. 953. 
in evidence on the general ifſue, Co. Lit. | 
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MICHAELMAS TERM, 


The Fourth of Queen Anne, 


I N 
The Queen's Bench. 


Sir John Holt, Kut. Chief Juſtice. 

Sir John Powell, Kut. 

Sir Lyttleton Powys, Knut. Juſtices. 
Sir Henry Gould, Kt. | 

Sir Edward Northey, Kut. Attorney General. 
Sir Simon Harcourt, Kut. Solicitor General. 


General Rule. Cai 94. 
9 RULE was made, that where a mandamus went above forty pum of 4 


miles, the return ſhould be at leaſt fifteen days; and aandamus. 
where under forty miles, eight days at leaſt (a). 


Be (a) There is no ſuch rule of court in che Collection of Rules and Orders B. R. 
printed in 1795. — 


Anonymous. Caſe 95. 


q WHEN A JURY —_— a verdict, and there is ſurpluſage, the Surpluſage io a 
Court will reject the ſurpluſage. | ; verdict rejected. 
| 725 3. Leo. 80. 7. Hen. 6. 20. 1. Leo. 323. 


The Queen againſt Whiting. . _- Caſe 96. 
1 UFON A MOTION to quaſh an order of ſeſſions upon a ſettle- An adjudication 


; ment, for that it was not in the order that they adjudged him that a pauper 
| tobe laſt ſettled in ſuch a pariſh he came from; was laft ſertled in 


Tux Cour held it not neceſſary ſo to adjudge it (a). — 


(a) See Trowbridge v. Weſton, 2.Salk. Rex v. Weſtwood, 1. Strange, 73. Rex 
| 473. Bury v. Arundel, 2. Salk, 479. v. Warnhill, 2. Seff. Caſes, 91. Bowling 
f Rex v. Hackney, 2. Salk. 478. Reg. v. Bradford, Burr. S. C. 177. Rex wv. 
. Middleham, Foley, 271. Egburn v. Normanton, Burr. S. C. 213. | 
| Harley Wintley, 1. Seff, Cafes, 45. 


But 
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Fc]. Michaclmas Term, 4. Qucen Anne, In B. R. 


An order forthe But it not appearing in the order that * he had been chargeable 
removal of 3 to the pariſh, but only that, , WHEREAS he was likely to become 


maſt © chargeable ;” | 


ew that he THE Court quaſhed it ; for by the certificate the pariſh is 
„ 99g bound to receive him, and cannot remove him until he become 
Hs chargeable actually Ca). | 


(a) Malden v. Fletwick, 2. Salk. 530. 
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| Caſe 97, | Swaine again Stevens. 


ND 


Terre tenants | JN CASE of a ſcire facias againſt ſeveral terre-tenants, they cannot 
in 


1 3 

1 - mg join in a plea, but ought to plead ſeverally. 

| 1 Brieg 69. Quere, If after a plea in abatement a ſpecial nontenure may be 
| b 1. Leon. 290. pleaded, T2 | 

: YN ; cr 21. ; £ E 5 = 3 

| If erz ho For Hol r, Chief Fuſtice, ſaid, by pleading in abatement he had 


Cro. Car. 255. admitted himſelf tenant. See 8. Edw. 4. pl. 19.b. 2. Brown, 1, 

Cro. Jac. 392. Open, 1 34. 16. 1. Inſt. 121. Cre. El. 122. 739, 740. 2. Roll. 
144. 1. Lev. 190. 7. Hen. 6. pl. 25. 6. 8. Hen. 6. pl. 32. b. 
2. Keb. 46. „ 
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Caſe 98. Bridge againſt The Pariſh of St. Mary-le-Bone. 
Order of baſ- ON certifying an order of juſtices upon the ſtatute 4. Elia. 
| . 6. 5 | 


* _—_— „ 
e 2g 


9. 2» > / at” Yard norte es reg; wh arr rimming edt rr — <5; 
* 
— 


tardy. 

Ante, 59. - | 
Pot. 136. An exception was taken to the order, that the judgment ought 
6. Term Rep. to have been, that inaſmuch as they had ordered him to pay the 
147. money, and he had refufed to pay, then to commit him; but in this 


caſe it was, that they ordered him to pay ſo much, and in caſe he 
refuſed, then, &c. | 1 


Fol r, Chief Juſtice, faid, the act directs in what manner the 
money ſhall be levied; that is, firſt an order or a judgment that he 
is in arrear; then if he make an actual refuſal, an award of a 
diſtreſs; and if upon a return that he has nothing to be diſtrained 
by, then a commitment. | | 


142 9339 92 


2 nw * 
2 Da 
8 * 


ere 


Tux Cour confirmed that part of the order relating to his 
payment of the money, and quaſhed the order for the commitment; 
* J 66 ] 244 in a week. 55 . 


_ Caſe 99. * Knight avainſt Barker. 


Trover lies for I ARREST OF JUDGMENT, for that the declaration was in. 
pfeces oi n I TROVER for © guingentis peeciis inteſtinarum, ANGLICE 
of boards. « Cf ends of deal- boards.“ | 

SC. 2. Ld. Ray. 
1219. 
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StR James MoUNTAGUE. © Pieces” are of a very uncertain 
ſigninhcation; for they might be middle-pieces, or ſide pieces; and 
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they might be of very uncertain dimenſions; and cited the caſe of 
Lawrance v. Turnor (a), where a declaration in trover ** de ,* 
« tribus ponderibus lang” was held uncertain;“ Walter v. 
Farmer (B), where © quinque carucar. ANGLICE eart-load,”” was 
held uncertain z Powell! v. Hopkins (c), where judgment in trover 


« de ducentis ponderibus æris, et ducentis ponderibus plumbi, AN= 


lick of braſs and lead,” was ſtayed; Miller v. Green (d), where 


trover for fo many ©* parvis teniolis, ANGLICE ribbands,” was held 


bad for uncertainty, by HALE, Chief Juſtice ; Ellis uv. 1 arnly (eh, 
where judgment in trover for * duobus pullis was arreſted. 


SERJEANT DARNELL contra, Trover will lie for “ a ſtudy of 
« hooks (F);“ and the law does not require fo preciſe a form in 
this action as it did in the infancy of it; if it is according to the 
common acceptation, it will be very well. | 

PowELL, Juſtice. All workmen call all thoſe ſhort pieces not 
being fit for wainſcoting, flooring, &c. * ends ;” and this being 
2 particular term of art amongſt the houſe and ſhop joiners, and 
generally underſtood by workmen, is a proper denomination for all 
ſhort pieces (g). Had it been for © peciis extremis” or te- 
te r;or1bus*” it had not been fo well; for theſe words would not 
comprehend the middle part. = 


Adjudged good, abſente HorrT, Chief Tuſtice, | | 
But afterwards the Court gave a farther day, when judgment 


vas affirmed by HoLT, Chief Fuſtice, Sc. 
(a) Palm. 393. S. C. 2. Roll. Rep. See alfo Elphick v. Acton, 2. Roll. Rep. 


269. 763. Radley v. Rudge, Stra. 738. 
(5) Latch. 216. Bottomly v. Harriſon, 2. Stra. 309. 
(e) Stiles, 247. | S. C. 2. Ld. Ray. 1529. Faſelgrave v. 
(4) 3. Keb. 153. . Thompſon, Stra. 8 10. 

(e) 1. Keb. 124. 176. | (g 1. Bulſt. 126. Cro. Jac. 12g. 


(J) Mayo v. Flower, . Sid. 98.— 5. Mod. 178. 


The Queen againſt Gunn. Caſe 100. 


ARREST OF JUDGMENT in an indictment of perjury before An indiftmens 


the juſtices of peace in Norfolk ; for that it ſet forth, that a for perjury, 
fine was levied in the court of common pleas I/:ſtminſter, in the and at the 
ſeſſions in Ner- 


county of Middleſex; and that the defendant perjured himſelf at folk, Rating, that 


Theed, in the county aforeſHid, an act was done 


Mx. SeRJEANT WELD held, that this muſt relate to the laſt — La. 4-9 2 


county named; and then the juſtices of peace for Norfolk could not AM,, any 
have juriſdiction; and this, he ſaid, was the expreſs caſe of The that the defend- 


S deen Us Rhodes 1 dIed t * 7 1 3 ant did commit 
2 „adjudged about two years ago in this court. . 


SIR James MoUNTAGUE contra, and faid, if it had been in in the county 
1 a; = 2 . - aforcſaid, is bad. 

Cale of an action, it would * have been good. He took a difference 6 
Ero. Elz. 658. 709. Cro. Jac. 549. 58 5. Telv. 97. 3. Lev. 436. Cafes C. L. 82. 103. Burr. 
333. 1. Term Rep. 149. 3 ü : 5 | | 
£7 between 


Tus Oerxx between the counties being in the margin and in the body of the 
—. indictment, and where it is only by way of recital, and in the ſub- 
ſtantial part of the indiẽtment. | 


- SErJeEaAnT WELD. If it can ever be conſtrued bad, it ſhall 
never be taken otherwiſe in an indictment, 


The opinion of THE CoUuRT was, that the indictment was 
naught (a). | 


Sed adjournatur. 


Indiment may Afterwards WELD, Serjeant, took another exception, that 
| be found at /e/- juſtices of the peace have no power, by their commiſſion, to take 


_ ig 6. indictments of perjury and barratry. | : 
4- Mod. 51. But THE Cour doubted, and ſeemed afterwards of opinion 
g* - they might (5). : 


(a) See Man's Cafe, Latch. 194. S. P. Rex v. Yarrington, 1. Salk, 406. 
1. Roll. Rep. 21. 27. Cholraley's Caſe, Rex & Beamont, Sayer, 278. ; and ſee 
Cro. Car. 465. Rex v. Solomons, the reaſon why juſtices cannot try this 
1. Term Rep. 149. Rex v. Mathews, offence under the commiſſion of the 

Term Rep. 162. Graham's Cafe, peace, 3. Hawk. P. C. 7edit. ch. 8. ſ. 64. 
S Crown Law, 82. 4. Hawk. P. C. But they may try it under commiſſion of 
ch. 24 f. 33. oyer and terminer; and it is ſaid, that 

(6) In Rex » Bainton, an indictment juſtices of peace, as ſuch, have cognizance 
at the quarter ſeſſions for perjury at com- of barratry under the commiſſion of the 
mon law was quaſhed for want of juriſ= peace by virtue of 34. Edw. 3. c. 1, 
dition 5 and it was ſaid to have been Yelv. 46. 2. Roll. 151. 2. He k. P. c. 
done ſo about three years before in the ch. 81.1.8. 3. Hawk. P.C . 8. f. 65. 
cafe of Rex v. Wellincſs, 2, Stra. 1088. Barnes v. Conſtantine, Cro. ſac. 32. 


Caſe 101. „ | Anonymous. "Sw | 
No nuſance to a POWELL, Fuſtice, ſaid, there could not be a nuſance to a 


fair, &c. market or franchiſe, but to a highway, &c. Quæ re. 
U Serjeant T. Whatacre's Caſe. 


Mardamus to IN THE CASE of a mandamus to reſtore Serjeant Mpitacre to the 
reſtore a recor- ® recorderſhip of Ihſtoich. theſe caſes were cited to ſhew, that a 
der. Sete. corporation by preſcription may have ſeveral names by reputation; 
S. C. 2. Ld. Ray, as if they are called by one name, though it is not exactly the right 
1233. 7223. name, yet if it is ſufficiert to deſcribe the perions they muſt anſwer 
| my wo e the writ. 6. Rep. 65, 66. 21. Hen. 6. 4. 10. Rep. 125. b, 
. 85 9. Rep. 48. 38. Hen. 6. 33. Fitz. tit. 3. 457. 1. Cro. 416. 

3 418. 2. Koll. Abr. 136. „ | 
One reaſon ſor turning him out was, that he did not attend at 

their ſeſſions after they were appointed. Telv. 116. 


A difference betwixt juſtices of the peace and of oyer and 
terminer and gaol delivery, Stat. 4. Edo. 3. 2. Leo. 117, 
3. Cro. 90. Cent. C. J. Jones, 51. 9. Co. 50. 2. Co. 155. 
Aon utere” is a forfeiture, Co. Lit. 223. Dyer, 114. 

Wp, Serjeart, cited theſe caſes about miſnomers, 3. Cre. 


3. Mor, 233. 1. Roll Rep. 118, 1. Keb. 623. 
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The F ourth of Queen Anne, 


I N- 


The Queen's Bench. 


Sir John Holt, Kut. Chief Juſtice. 

Sir Jobn Powell, Kut. | 
Sir Lyttleton Powys, Kut. |} Juſtices. 
Sir Henry Gould, Kut. | 
Sir Edward Northey, Kut. Attorney General. 
Sir Simon Harcourt, Kut. Solicitor General. 


4 1 Anonymous. | Caſe 103. 
Hf wr Chief Fuſtice, ſaid, acopyholder has only a poſſeſſory A copyholder 


property in timber-trees, which if ſevered from the free- for life cannot 
| hold by tempeſt, or otherwiſe, the property would be in 7 timber- 
the lord, "4 : s Ante 18. N 
1. Roll. Abr. 560. 3. Bulſt. 81. Cro. Jac. 29. Cro. Car. 221. Jones, 245. Moor, $12. 2. Term 
Rep. 846. | . 
He s Alp FURTHER, and ſo was the opinion of THE Cour, A cuſtom for a 


that it would be a hard cuſtom for the tenant to claim ſuch trees; <opy-older to 
cut trees is void, 


for ſuch cuſtom would be to give away the property of the lord; pn 
eſpecially in this caſe, which was occaſioned by the act of God. WE 
| 1. Rada 


He ALs0 QUESTIONED, whether there could be ſuch a cuſtom 168. 
as for a copyholder to cut timber, he having only a poſſeſſory * Brownl. 237. 


intereſt, by reaſon of its being annexed to the copyhold land. | 3 2 
Anonymous. | Caſe 104, 


THIS Cour will upon a writ of error take judicial notice of private cuſtoms 
all private cuſtoms in private places; for they below are as here cognizable, 


much bound to proceed upon their cuſtoms as the Judges here are &. 
upon the common law (a). sf | | 10. Co. 59. 
9 But ſee Waples v. Baſſet, 4. Mod. 241. 5. Com. Dig. © Pleader” (C. 38.). 

S | : 
Lewis 


7 


3. 


Hilary Term, 4. Queen Anne, In B. R. 


Caſe 105. Lewis againſt Jones. 

A nee in TRESPASS own THE CASE. The jury found the defendant 
treſpaſs on ho guilty of the treſpaſs afore/aid. | | 
verdict. Sin James MounTaGus excepted againſt it, becauſe it was 
S. C. Mar. 24. à variance; for that treſpaſs prædict. was treſpaſs in general. 
| LETCHMERE anſwered, that this was holpen by a verdict. 


Duod conceſſum fuit. 
Six James took another exception, that by the record it 
2 6g J * appeared, that damages were aſſeſſed by the Court, which would 
| have been fatal, but that it appeared, by the entry of the judgment, 
that the judgment mentioned the damages and coſts aflefled per 
Juratores ; and then it went on, per Cur. prædict. modo et forma 
« pred.” 


Which THz Coun ſaid was idle, and mere ſurpluſage. 


Caſe 106, Jackſon acainſt Humphrys. 


In an action a- AN ACTION OF ESCAPE againſt the ſheriff of London. The 
gaintt the ſhe- exception was, that it was not ſhewn that the party was in 


_ un = cuſtody at the ſuit of the plaintiff at the time of the eſcape. 


from Tus And Hort, Chief Fuſtice, ſaid, they ought to have ſhewn that 
e eee he was arreſted and taken at the ſuit of the plaintiff, and then 
ew, that the Eſcaped. Ihe like where a man is in cuſtody before any ſuit. 
ee 2 A charge of him in cuſtody is in law an arreſt. 

bac, nd tas Des ſaid, it was pleaded, that at the time of the eſcape o plaint 
be was charged was Jevied in THE COMPTER, whereby he was charged in cuſtody 


in cuſtody. at the ſuit of the plaintiff. 


8. C. Hl 25. Hor r, Chief Juſtice, faid, & charged” was a vulgar expreſſion, 
but not a legal one. A perſon is not in cuſtody of the ſheriffs of 
London until he is brought into THE COMPTER, and be before in 
the cuſtody of the ſerjeants. A man is not regularly in cuſtody at 
the ſuit of another until a writ is delivered to the ſheriſf, and arreſt- 
ed]; you cannot declare againſt a man in cuſtody anywhere but in 
this court : but a proceſs muſt goto the officer to bring him to the 
bar. A plaint is in the nature of an original, but not of à capias; 
and the declaring againſt a man in cuftodia mareſ. halli is the ſpecial 
cuſtom of this court, But a plaint will not be ſufficient to found 
an eſcape upon until proceſs goes out to bring him in cuſtody, viz. 
to bring him into court; for by the plaint he is ſuppoſed to be at 
large. | 5 


Power T, Juſtice differed. 
Adjcurnatur. 


Hilary Term, 4. Queen Anne, In B. R. 


ö a). / Jacxrox 
Adjournatur ( ) CL ban _ 
(a) The declaration in this caſe was, allcy's Caſe, ſaid, that upon entering a UMPHAYSs 
that the plaintiff had levied a plaint in plaint in the Compter there never is any BD 
the ſheriff*s court againſt F. S. he being precept awarded, but the ſerjeant at 
then in the Compter on a former plaint mace arreſts the party by his general 
tevied againſt him by J. N. To this authority, and therefore there is nothing 
the defendants demurred, inſifting, that more to be ſet forth than is ſet forth in 
there ought to have been @ precepr ſued this caſe; for by entering the plaint and 
out on the latter plaint, on which the charging the defendant in the Compter, 
ſheriff might have returned a cepi. The he is in the actual cuſtody of the ſheriff. 

eſtion was twice argued at the bar, S. C. 1. Salk. 273,—See alſo Hart s Caſe, | 
and in Trinity Term, 5. Aline, Hor r, Cro. Jas. 473. ; | 
0 „701 


| Anonymous. Caſe 107. 
A MOTION for a prohibition upon an affidavit, becauſe the No prohibition 


cauſe aroſe out of the juriſdiction, viz. in the Ie of Ely. _ 1 8 
But Pow ELI, Juſtice, denied it; becauſe the proper way * is refuſed. 
to plead it; and if they refuſe the plea, then a prohibition. 


| Brown againſt Dyer. Caſe 108. 


N EJECTMENT the queſtion was, Whether, if a copyholdee die, Free- bench of 
and his wife has her free-bench, this excreſcent eſtate do not ſo copyhold. 

take away the diſcent, as if the ſon die before the eſtate actually _— hog 

come to him, that then the next heir to the father ſhall claim ? 8. C. poſt. 73. | 


and, Whether this will not make a poſſeſſio fratris (a)? 98. 107. 


| Tux Ask, upon a ſpecial verdict, was thus. A. being ſeifed 5- C. Hon, 165. 
of copyhold lands in fee to him and his heirs in Borough Engliſh 

had iſſue two ſons by one venter, and two fons by another venter z 

and being ſo ſeiſed, he, in the fourth year of Charles the Firſt, 

ſurrendered into the hands of the lord, to the uſe of himſelf and the 

heirs male of his body, but no admittance is found; and then he 

died; the wife having the lands by free bench during her viduity. 

Then the jury find, that during the life of the wife all the children 

of A. died without iſſue, except the eldeſt ſon ; that then the wife 

died; and that after her death the eldeſt ſon was admitted in the 

year 1653 ; that ſome time after he mortgaged the lands in queſtion 

to the plaintiff for one hundred pounds; that the mortgagor died ; 

aud in 1688 his ſon and heir, the defendant, was admitted. 

The plaintiff not receiving his money according to the condition, 

brings an ejectment. 5 


And the queſtion upon this ſpecial verdict was: 


FIRs T, Whether A. by the ſurrender 4. Car. 1. was tenant in 
tail ? or, Whether, there being no admittance upon the ſurrender, 
the eſtate in him was changed? for if it were, then the ifluein tail 
would avoid the mortgage. f | | 
| (=) See the caſe of Reeve v. Malſter, Cro. Car, 411, Jones, 361. and poſt. 98. 

I SECONDLY, 


Hilary Term, 4. Queen Anne, In B. R. 


er SECONDLY, Admitting there was no intail in the cafe, yet being 

_ lands in Borough Engliſh, Whether the reverſion after the death of 
TEM AF. did not deſcend to his youngeſt ſon by the ſecond venter ? andif 

| fo, the eldeſt fon, who was mortgagor, could never, by the rules of 
law, make himſelf heir to his brother of the half-blood ; or whe. 
ther the youngeſt ſons by the ſecond venter, all being dead in the 
life-time of the feme, who had a free-bench, which was a continu. 
ance of the eſtate of her baron, fo that there could be no poſh - 
fratris, Whether the mortgagor, who was heir at law, and in 
Borough Engliſh to his father, had not a right to the. eſtate ? 


This caſe was argued by KINO for the plaintiff; and CESsHIE 
for the defendant. 22 | 


But to the firſt point THE Coux r did unanimouſly refolve, that 
a without admittance on the ſurrender he did continue ſeiſed in fee 2s 
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e 
before ; for the lord could otherwiſe have no remedy for his fine, | 
Kc. according to 2. Cre. 403. El. . 1 | ; 

As to the ſecond point THE CourT were divided; but they j 


thought, that on the authority of Clements and Scudamore's Caſe, 
in this court, in Hilary Term, in the ſecond year of Queen Anne, 
that the heir of the youngeſt ſon ſhould have the land; but they 
ordered this point to be argued, | 


Ihn the Hilary Term following, THE CourT gave Judgment 
for the plaintiff, | | | 


And Hol r, Chief Fuftice, delivered the opinion of his brethren, 
viz. that the eldeſt fon was in of the ſee-fimple, for there was no 
admittance upon the ſurrender which was made 4. Car. 1.; 
and therefore the ſurrenderor did continue ſeiſed as he was before, 


£ ww -A A =By 


PowELL, Juſſice, faid, there could be no admittance by impli- 
cation. To the ſecond point he ſaid, that the wife having this 
cuſtomary freehold after the death of her children, and ſhe dying, 
then the eldeſt fon ſhould take as heir to the father, according to 
eſtates at common law. And he faid, that where the cuſtom is 
doubtful, it is the beſt way to follow the rules of the common law, : 
as this Court did in the caſe of Clements v. Scudamore, 


Caſe 109. | Anonymous. 

Admitrance im- CY UZERE, Whether, if a lord receive rent, or take a fine be- | 
NL fore admittance, this will not amount to an admittance (a). 
(a) That the acceptance of rent, after —Sed vide Bridgen, $2. Poph. 127. 6 

notice of a ſurrender, is an admittance in 7, Brownl. 143.— The lord is not enti- 
law, ſee 1. Roll. Abr. 50 5. if the ſur- tled to the fine till after admittance, 
render be previouſly preſented, Cro. Jac. 2. Term Rep. 495. | t 
403. 3. Bulk. 219. 240. Tele. 145, | | ! 


$4” „ Anonymous. 


© Omar, 


\ 2 CE EEE ITS 
oy N 33 
RE, GE 8 - 72 
* Þ N Ma Fn 
5 = 5 CO IE SATIN 
CEO Es TN LS 
NE do Gs ae ms 
1 = by \ 
— . — -* . Wa \ 
9 ha Era cow — 5 — 1 
* + r * ve; en 6 * * 5 * - 
WE 4 wy "AL 4 * Pee. At f 


Term. 


Hilary Term, 4. Queen Anne, In B. R. 
| Anonymous. 5 Caſe 110 


| fuperjedeas.” 


| Aar OF ERROR is a ſuper/edeas to all proceedings on Wit of aer i 


that judgment (a). 7 


(a) See 1. Salk. 321. Barnes, 205. 209. 2. Bl. Nep. 1183. 5. Com. Dig. 
44 pleader (3. B. 12.). FFF 5 


| | Anonymous, 2 Caſe 111. 
EBT ox A JUDGMENT will not lie here until the record be Debt on judg- 
brought here in court. i ment pending a 
| Vr. t of error. 


PowELL, Juſtice. An action of debt will lie pending 2 writ of Poſt. 72. 


error. 


HorT, Chief Fuſtice. If an eſcape be againſt a ſheriff, and 


| judgment thereon, and a writ of error is brought, and the firſt 


judgment is reverſed, the party ſuall have an audita querela. | 
Nore, All the matter above is to be ſpoke to again next 


| Anonymous. | Eeaſe 112. 


FAN APPEAL OF MURDER be brought againſt three perſons, and If judgment be 
judgment, they may join in a writ of error; and yet in law they given on an ap- 


veral judgments, viz. & et quilibeteorum ſuſpend. per collum, Pecal of death a- 
are ſeveral judg ) 7 orum ſuſpend. p 5 


or they may have ſeveral writs of error, according to the nature gnants — 
of the caſe. But if there are ſeveral judgments upon one recogni- may all join or 


zance, and no joint words, there it was doubted, whether the writ he in a writ 
of error ought to be ſeveral. 8 | of errcr, 
Nor, The proper way is, to have judgment ſecundum formam 
of the recognizance. | | 
Quære, If a judgment is ſeveral, and coſts joint, what writ of 
error .is proper? 55 | , 
MME 
* Anonymous. Caſe 113. 


ER Cun lau. In caſe of a treſpaſs, the tort-feaſer ought to In teeſpaſs 
P tender amends ſufficient at his peril; and there needs no previ- Pak muſt LS. 


{ ous demand. But in caſe of an eſtray, if the owner come and ſay, ſufficient a- 


mends; cortra - 


Tell me what is due to you, and I will pay you;” this HoLT, of x ang 


Chief Fuſtice, ſaid, is prima facie a good tender ; for it lies only in 


| the privity of the lord how much is due. And in this laſt caſe, the 


ſtray is no treſpaſs, but the lord ſeizes it in right of his franchiſe. 


. Ent. 170. 


Nun? G | Anonymous. | 
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Caſe 114. 


Amerciament 
at a court-ba- 
ron, 


Hilary Term, 4. Queen Anne, In B. R. 


Aae 


Hour. Chief Juſtice, ſaid, he never underſtood the caſe of 
Milton v. Hardingham, in Hobart (a), that in caſe of an 

amerciament at a court - baron the certain ſum need not be ſet by 

the Court, but it is enough if it be aſcertained by the affeerors. 


MR. PENGELLY ſaid, many authorities are otherwiſe. 


(a) The defendant pleaded in juſtifi- 
cation of a treſpaſs, that the plaintiff was 
a common baker; that he was preſented 


at a court leet for ſelling bread contrary to 


the aſſize; that thereupon he was 
amerced and the amerciament affe ered tg 


ten ſhillings, and that by a precept from 


the Court he diitrained the plaintiff for the 
ſaid ten ſhillings ; and the Court gave 
judgment for the plaintiff, becauſe it did 


not appear that the offence was commit- 


ted within the juriſdiction of the leet, 
tee Colebroke v. Elliot, 3. Burr. 1861. ; 
but Lon p HoBarT noted, that the plea 
was abſurd, becauſe it ſaid, that the 
plaintiff was amerced, without ſaying 


he, for that the jury auf amerce to 3 


2 5 which may be mitigated ang 


affeered by others. Hob. 129. But in 
the caſe of Mathews v. Cary, 1. Show, 
58, 59- this opinion of Lox Hoary 


is denied to be law ; for by Hor r, Clif 


Juſtice, the amerciament ought to be the 
act of the court, and the affeering to be by 
the jury; for that the jury canrot 
amerce ; and with this agrees Beecher's 
Caſe, 8. Co. 59, Fitz. N. B. 76. Co. 
Lit. 126. b. That the amerciament 
need not be in a ſum certain, ſee Mirrour, 
c. 5. ſ. 1. Bro. Abr. Amerciament,” 
50. Keilway, 65. 8. Co. 39. Co. 
Car. 275. 2. Keb. 613. 1. Salk. 56. 
1. Show. 62. 3. Lev. 20h. 2. Hawk. 
P. C. ch. 10. ſ. 18. 


EASTER 


E RAS TER RN 
The Fifth of Queen Anne, 
" EE rick 
The Queen's Bench, 
Sir John Holt, Kut. Chief Yuftice. 
Sir John Powell, Kur. 
Sir Lyttleton Powys, Kut. Juſtices. 
Sir Henry Gould, Kut. nm 


Sir Edward Northey, Knt. Attorney General. 
Sir Simon Harcourt, Kut. Solicitor General. 


Sir Charles Thorold againſt Smith. Calaſe 115. 


HE DEFENDANT being indebted to Sir Charles Thorold in it a fervant au- 
T a hundred pounds, Sir Charles ſent his ſervant to receive thorized to ma- 
the money, "The ſervant took the goldſmith's note upon se the cath 
one Johnſon, and thereupon gave a receipt to Smith, Jobnſon HOT 
broke within a week after. 2 | a banker's check, 
The queſtion was, Whether this was a good ent to Sir inſtead of cafb, 
| Charles # or, Whether the ſervant had * 3 in 1 
taking 4 note in lieu of money, and had a power to give a receipt keep — n 
to diſcharge the debt without receiving the money? an unreaſonable 
* HoLT, Chief Juſtice. A bill is no payment (a); but if a man me, and the 
will give a . 2 by chat accepts dhe bill as money and pay- ger i. the 
ment ; and therefore upon the receipt this caſe turns. dy this act of his 
| © +4 ſervant. S. C. Poſt, 87.—8. C. Holt, 462. 


(a) By 3. & 4. Anme, c. 9. £. 7. If 4 his due courſe to obtain payment of [ 72] 
* any perfon accept a bill of exchange * it, by endeavouring to get the fame 
for and in fatisfaQtion of any former accepted and paid, and make his 
debt or ſum of money formerly due to * proteſt, according to the directions of 
* him, it ſhall be accounted and © the act, either for non-acceptance or 
* eſteemeda full and complete payment * non-payment.” See Mundal ©. 

* of ſuch debt, if ſuch perſon accepting Clarke, 1. Salk. 124. Kyd on Bills of 
12 of any ſuch bill tor his debt do not take Exchange, 111. 


* 


* 


Eaſter Term, | 5. Queen Anne, In B. R. 


ru n The principal objection from the Bar was, that the ſervant had 
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not authority to receive anything but money, and conſequent)j 
could not diſcharge the debt upon receiving the bill. 


PowELL, Fuflice, ſaid, Sir Charles Thorold ſhould have ſent his 
man back again the ſame day to have diſſented, elſe it is a pre. 
fumption, that his maſter was acquainted with, and acquieſcedin, 
what he had done ; and this might have altered the caſe. 


To which THE CovuRT agreed; and faid, Sir Stephen Evans; 
Caſe (a) differed from this caſe, for Sir Stephen Evans became a 
receiver to the uſe of Ward. If a man give a note to another 
upon a banker, and no receipt, it is uſual to have three days as a 

convenient time to receive it; and if the banker break in that 
time, e ͤ¶ũB]jF xv er rt 

Ajournatur (S). 

{a) Ward v. Evans, 6. Mod. 56. (3) See S. C. poſt. 32. 
8. C. el Rep. . 8. C. % 3 OED 
Ray. 928. S. C. Salk. 442. 8. C. 

Holt, 120. 8 A x 


Caſe 116. Bromfeild again} Kirber, 
8 ä OF A TRESPASS by the cuſtom of a manot 


treſpaſs may be 
. Juſtified by the 
cuſtom ofa ma- 


* * 4 


for common of vicinage. 


Sis James MounTAGUE conſidered the extent of the word 


vor for cn f © wicinus (4); and argued, that no common can be of this kind, 


- unleſs between two townſhips, manors, &c. next adjoining, and 


not where there is intermediate land; and that this tort was origi- 
nally nothing but an excuſe of ——. 
Horr, Chief Juſtice. Common of vicinage muſt be next 
JJ ones is a Os 
© WELD. The place is the ſame, but by ſeveral names. 
Hou r, Chief Fuftice, The pleading makes it ſeveral, and not 
Bev TT TT TT, IE. 
WELD ſaid, the yerdict helped the pleading. _ 
HoLT, Chief Fuftice. The place may be in ſeveral manors, 
+ Thecattle may ftray into the next common by reaſon of vicinage j 


- 


but they cannot go into a third, ' | 
Which WELD ſaid would deſtroy all ſuch common. 
Holy, Chief Fuſtice. « Vicinus“ is to another purpoſe; and 


is ſo expounded in 2. I,. between landlord and tenant. 

: (a) Sec Vear-Book 22. Her. 6. 39, (5) See Co. Lit. 122. a. and Tyriing- 
Dyer, 15 b. Fitz. N. B. 127. b. 128. a. ham's Caſe, 4. Co. 38. e Tor 
and Lord Coke's Commentary upon the (e) See Sir Miles Corbet's Caſe, 7. Co. f. 
ſtatute of Merten, 2. Inſt, : 3 . „ * . - j 

LENS 1 | PowELL 


Faſter Term, 5. Qseen Anne, Ia B. R. *[73] 


PoweLL, Juſtice. This fort of * common muſt be in nature Bzowytizs 
| of an eſcape, and fo an excuſe ; for a man cannot put in his cattle 2 
in the common of vicinage originally but they muſt eſcape. They 
may incloſe one againſt the other C), if they will be at the charge. 
It ſtands indifferent upon the pleading, whether the places were 
ſeveral or not, and fo the verdict helps, for there are but two towns 
named. | ; | | 
Hour, Chief Fuflice, People ought ts take care to keep their 
cattle under their own inſpection, and not let them ſtray beyond 
their bounds. In pleading this kind of common, it ought to be 
| pleaded mutual. If a man go into a common of vicinage to drive 
kis cattle off into his own common (for he ought not to keep them 
in the common of vieinage ), he may juſtify this treſpaſs ; but if they 
go into a third common, ſuch excuſe perhaps will not hold. 


PowELL, Juſtice. The verdict will help; for there is common 
| if vicinage found, and but two places; though ſeveral names; and 
they may lie in the ſame waſte. : | 


Adiournatur. 


% But ſce Sir William Hickman v. Thorri and Others; 2. Mod. 1645 103. „ 


Brown again Dyer. CE.,ſe 12. 
N the caſe of a ſurrender to the uſe of A. the lands were found it a copybold be 
1 to be ſurrendered into the hands of the lord himſelf in full freud, and 
| court ; arid that the lord aſſeſſed a fine upon the ſurrenderee, but 3 
never admitted him (a). | e 
Adjudged FER rorAu CURIAM; that the heir of the ſurren- fa ferrenderee 
deree had no title; for that the title of the ſurrenderee is wholly 8. =p ante, 70. 
by the copy of the court roll, made from the entry upon the court- S. C. pott. g8. 
roll, which before admittance cannot be C5). But in caſe of a 103. 
diſcent, the heir may ſurrender before admittance; becauſe he has s. &. Hott, 16. 


a title by giſcent (e. But the lord in this caſe ſhall have a 2. Roll. Abr.“ 
2 | | _ 


fine (d}z * 
3 1 3. Bulft, 218. 
Cro. Elia. 349. Oro. Jac. 403. Cro. Car. 283. 


(z) That a ſuttehderee may compel 172. Moor; 596. 1. Leon. 100. Ero. 
the lord to admit, by mandamus, ſes Rex Car. 596. Cro. Elz. 662. Cro. Jac: - 
v. Toward, 2. Term Rep. 484. 36. 1. Mod. 120. _ 
(e) See Taylor v. Wheeler, 2. Vern, (4j; That the lord is not entitled to the = 
S 364. Woollams v. Clapham, 1. Tetm fine until after admittance, ſee 2. Term 
Rep. 600, Rep. 485. 
(c) 4. Co. 22, Dyer, 291, No, © = 


VVV 


* [74] | Eaſter Term, 5. Queen Anne, In B. R. 
Caſe 118. | Keble againſt Hickringill. 


A declaration in HE QUESTION was, Whether an action upon the caſe fer 
4 Tn —_— ſhooting at, diſturbing, and ſcaring wild ducks * from , 
3 was decoy · pond, without 2 upon tie plaintiff's ſoil, was ſuch 2 
poſſeſſed of a damage as to ſupport this ation? Rs 


> oe DaRnEL, Serjeant (a). Wild ducks are not ſuch game as the 


in ; and that law takes notice of; nor is à decoy a franchiſe, or comprehended 
the defendant within the word © royalty” (which THE Cour faid ſignified a 
knowingly, and free warren); but royalty had no ſuch fignification as is here 
: ag zune fun Claimed. Neither could a lord of a manor juſtify under a royal 
by eng to fiſh, hunt, or fowl in another man's ſoil (4). A decoy is nota 
ducks from Privileged place: if it were, he muſt have it by grant or preſcrip. 
coming to the tion (c). There is only a poſſeſſory property, ſo as to kill them 
23 * * when they are there. | ens 


_ maliciouſly BRoDERICK, Serjeant, contra. The declaration is, that the 
a _ Ar plaintiff was poſſeſſed of a piece of ground, whereupon a decoy, &. 
though it is not and that the defendant malitiosꝭ, intending to deprive him of the 
Rated that the benefit, came to the pond-head, and there diſturbed, &c. ; and 
defendant en- after verdict for the plaintiff, the Court will intend an entry upon 
berech tie cloſe. his ground, though it is not laid in the declaration; and faying he 
$. O. poſt. 130. came to the pond- head muſt be taken to be his ground. A may, 
S. C. 3. Salk. 9. while things that are fer nature are upon his ground or ſoil, has 
| or Hott, 14. ſuch a poſſeſſory property, that if one kill the game (though he 
15 does not enter) he ſhall have an action of treſpals for entering his 
| ground (4), and ſhall recover damages for the thing killed (e), 
If a man put up a hare in my ground, and follow it, and kill it in 
the ground of J. S. yet I may take it. If a man has a market and 
right of toll, and another diſturb people coming to the market, it is 
uncertain whether any goods may be ſold, and conſequently no il, 
yet for the poſſibility of fale I may have an action. A man ought 
not ſo to uſe that which is his own as to hurt the property of ano- 
ther. Whenever there is malice and damage, a man may have an 

Action on the caſe (). | 


HoLT, Chief Fuftice, ſaid, he was not ſatisfied with this caſe.— 

It is agreed on all hands, that while the ducks are in the pond the 
plaintiff has a property, and the defendant was a wrong-doer to 

diſturb him; but to intend that he entered, or that he came upon 

2 75 J his ground, would be too material to “ intend, it being treſpals 
8 hut ſuppoſe the defendant had ſhot in his own ground, if he had 
| had occaſion to ſhoot, it would have been one thing; but to ſhoot 

on purpoſe to damage the plaintiff is another thing, and a wrong; 

he Fkened it to the caſe of a market and toll. It muſt be taken 

it is found upon the record; but it is found to be done malitiui, 

and fo it appeared upon the evidence. | 


() See the ſeveral objections taken (d) Keiiway, 203. 

in caſe, S. C. Holt, 17. hs (e) 12. Hen. $. pl. 10. | 
t) 1. Jones, 44c.., 1. Vent. 122. (/) 3. Keb 753. and 1. Vent. 345 
(e) Fitz. N. B. 36, 47. 3. Lev. 227. | 
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P OWELL, 


Eaſter Term, 5. Queen Anne, In B. R. 


* -PowELL, Juſtice. Every one has a property of things ſeræ Kasir 
uature ratione ſoli. A man may have a free warren in another ,, ne 


for man's foil, which he has ratione privilegii, and not ſoli, for onen ustbr. 
u man may have a privilege in another man's freehold. A man may 
t a have ſuch a property in hares, as if he put it up in his ground, and 

courſe and kill it in another man's ground, ſtill the original pro- 

ty is in him and the courſing is a continuance of this property. 

be As this caſe is, the defendant has done an injury to the plaintiff's 
» property; for by frightening them away you have deſtroyed his 
0 . | 555 N | 
7 Powys and GoULD, Juſtices, to the ſame intent. A man may 
2 lawfully ſhoot in his own ground, as to kill veniſon, &c. but not 
Ne to deſtroy malictouſly the property of another. 
m 


Adjourned, and to ſtand in the paper until next Term (4). 


(«) In Trinity Term, 6. Ame, Hot.T, was given for the plaintiff, S. C. Holt, 
Chef Fuflie, delivered the opinion of the 20. | 
court, S. C. poſt. 1.30. and judgment. 


The Queen againft Truebody. To Caſe 119. 


MANDAMUS to reſtore a burgeſs to his freedom. But it If a burgeſs to- 
appeared by the return, that he had abdicated the corporation mw —_ the 
for above four years laſt paſt ; and that he had removed himſelf „ 
and family fifteen miles off; and that he had been ſummoned to his oHce. 
attend, and did not; whereupon they diſcharged him. xc ak. 
AND HELD well (a). If a man attend his office, though he live 1275. 
out of the corporation, yet his attendance upon the office will be 2 =O N.. 427 
ſufficient reſidence. | zl. 5 


PowELL, Juſtice, doubted, if a man live out of the juriſdiction, 
whether they need ſummon him out of the juriſdiction? It ſeems 
not (5); but if he voluntarily attend, he anſwers his duty. 


8 . S & RF S S am N 


2 => -__ 


(a) City of Exeter v. Glide. 4. Mod. (5) See Gtimes Cafe, 5. Butr. 2559. 
36. 1. Show. 258. 2364 Kex v. in which it is expreſsly determined, that 
Mayor of Leiceſter, 4. Burr. 2087. a ſummons is not neceſſary where a mem- 
Rex v. Mayor of Newcaitle, 1. Burr. ber of a corporation is not refident within 
$30. Rex v. Lyme Regis, Dougl. the town.—See alſo 1. Kyd on Corp. 
149.—See alſo 2. Kyd on Corporations, 443. | . 

73. | | | 


c — e 1 


5 * Brook againſt Huſtler. Caſe 126% 
ENGLAND, ON LADY THE QUEEN hath ſent to her truſty salk. 36 
to wit. [ and well- beloved Sir Thomas Trevor, Kit. her Rep. A. Q. 76. 
Chief Juſtice of the Bench, her writ cloſ-d in theſe words, to S. O. | 
wit: Anne, by the grace of God, of England, Scotland, France, 
and Ireland, queen, defender of the faith, &c. To her truſty 
and well-beloved Sir Thomas Trevor, Kut. her Chief Juſtice of the 
Bench, greeting: Foraſmuch as in the record and proceedings, 
| ZW + e 


* 


* 0 


* 


Faſter Term, 5. Queen Anne, In B. R. 


Bzoox' and alſo in the giving of judgment of the plaint which was ig 
, no our court before you and your brethren, our juſtices of the berich, 
Hvs7LE8 by our writ between Sir William Huſtler, Sir Richard Oſpalieſin, 
r and William Ofbaldeſton, Eſq. and Thomas Brook, late of 
OverflsAon, in the county of York, yeoman, of a debt of ſev 
and nine ſhillings and elevenpence, which the fame William, 
Richard, and William, demand of the ſaid Thomas, as it is faid, 
manifeſt error hath intervened, to the great damage of the ſame 
Themas, as we are informed by his complaint: we, willing that the 
error, if any was, be duly amended, and that full and ſpeedy juf- 
tice be done to the parties aforeſaid in this behalf, do command 
you, that if judgment be thereupon given, then you ſend to d 
diſtinctly and plainly, under your ſeal, the record and proceeding 
aforeſaid, with all things touching the ſame, and this writ; .o 
that we may have them from the day of Eaſter in fifteen da 
whereſoever we ſhall then be in England; that we having inſpet- 
ed the record and proceedings aforeſaid may cauſe further to 
be done thereupon for een e, the ſaid error, which of right 
and according to the law and cuſtom of our kingdom of England 
ſhall be meet to be done. Witneſs Ourſeif at Veſtminſters the 
ſecond day of March, in the ſecond year of our reign. 
IE 5 | | HUNGERFosp, 
The anſwer of Six THOMAS I REvoR, ENT. Chief Juſtice 


within named. 


THe record and proceedings of the phint within-mentioned, 
with all things touching the ſame, I fend before our lady the 
queen, whereſoever, &c. at the day within-contained, in a certain 
record to this writ annexed, as I am within commanded, 

| | | 5 Tu. Trevor, 

Pleas inrolled at Veſiminſter, before 81x Thomas TRevon, 
KN r. and his fellow Juſtices of our lady the queen of the common 
bench, of the Term of St. Hilary, in the ſecond year of the 
reign of our lady Anne, by the grace of God, of England 
Scotland, France, and Ireland, queen, defender of the faith, &c. 
Roll 1228. | th 
_ Terkjhire, to wit. Thomas Brook, late of Overflocton, in the 
county aforeſaid, yeoman, was ſummoned to anſwer Sir J/llian 
Huſtler, Knt. Sir Richard Oſbaldeſton, Ant. and William Ooald- 
ton, Eſq. of a plea that he render to them ſeventy and nine ſhi. 

- lings and elevenpence, which he owes to them and unjuſtly detains, 

Declaration for &c. And whereupon the ſame Sir William Huſtler, Sir Richard 
an amerciament and J//:lliam Oſbaldeſton, by Robert Hopkinſon their attorney, 
in a court-lcer. * . 7 7 
Seiün cf Xi-g fay, that our lord James the Firſt, late King of England, ws 
James the Firs ſeiſed in right of his crown of England as of fee and right of 
in a cout lect. and in the court-leet and view of frank-pledge with the ap- 
purtenances, and all and every thing which to a court - leet ot 

view of frank- pledge belonged, or in any manner appertained, 

or ought to belong or appertain, within the manors or lordſhips, 

villages or hanilets, of Weſt Bretion, Cawthorn, Overflotton, and 

| | Nether fiotion 


Faſter Term, 5. Queen Anne, In B. R. 


Metberfucton, in the ſaid county of 197k, and within the precincts 
of the fame manors or lordſhips, villages and hamlets, and every of 
them, in the ſaid We of York, being or not being parcel of the 
duchy of Lancaſter, of all reſident and inhabiting within the manor 


or lordſhip, village and hamlet, beforeſaid, and within the precincts 
| of the ſame manors or lordſhips, villages and hamlets, and every or 


any of them; the faid court-leet and view of frank-pledge afore- 
faid to be holden twice by the year within the manors or lord{hips, 
villages and hamlets, aforeſaid, or any of them, or within the pre- 
tins of the fame manors or lordſhips, villages and hamlets, or 
any of them, at fuch days and times in the year as the ſaid lord 
Xing James the Firſt, his heirs or aſſigns, ſhould ſee fit, conveni- 
ent, and neceſſary, according to the law and cuſtom of this kingdom 
of England, before the ſteward of the ſaid lord the king that 


[ 


Bx Oo 
againſt 
Hus rEAH. 


% 


court, or the deputy of ſuch ſteward for the time being : and being Gn 
ſo ſeiſed, the late King James the Firſt afterwards, by his letters Vr by 


patent under the great ſeal of England, and under the ſeal of the 
duchy of Lancaſter, in like manner made, bearing date at Vſtmin- 


ſtr, in the county of Middigſex, on the twenty-ninth day of June, 


in the thirteenth year of his reign in England, and the fort eighth 
in Scotland, which the ſaid Sir William Huſtler, Sir Richard and 
William Oſbaldeſton here in court produce, as well for and in con- 
ſideration of the ſum of twenty ſhillings of lawful money of Eng- 
land, well and truly to be paid at the receipt of his exchequer at 
Maſiminſter, to his own uſe, by his beloved ſubject George J/ent- 
worth, of Bulkliffe, in Weft Bretton, in the county of York, gent. 
whereof the ſame late lord the king did acknowledge himſelf to be 
fully ſatisfied and paid, as for divers other good cauſes and conſide- 
rations the ſame lord the king eſpecially moving, of his eſpecial 

race and certain knowledge and mere motion, did give and grant 
ber himſelf, his heirs and ſueceſſors, to the ſaid George Wentworth, 
his heirs and affigns for ever, that they ſhould and might have, 


hold, and enjoy, within the manors or lordſhips, villages, or the 


hamlets of Weſt Bretton, Cawthorn, Over flocton, and Netherflocton, 
and every of them, in the ſaid county of 7or4, and within the pre- 
eincts of the ſame manors or lordihips, villages and hamlets, and 
every of them, in the ſaid county of 7774, being or not being parcel 
of the ſaid duchy of Lancaſter, a court-leet and view of frank- 


letters patent 
under the duchy 
ſeal. 


pledge, to be held of all the reſidents and inhabitants, and other 


reſidents coming. within the lordſhips or manors, villages and ham- 
lets aforeſaid, and within the precinct: of the ſame manors or lord- 


ſhips, villages and hamlets, and every or any of them ; to hold the obe beld 8 


ſaid court-leet and view of frank- pledge twice by the year, from a year, at ſuch 


time to time within the mar ors or lordſhips, villages and hamlets, days as the 


aforeſaid, or any of them, or within the precinctz of the ſame manors rantee ſhould 
or lordſhips, villages and hamlets, or any of them, at the ſame 


places, days, and times, at which the ſaid George Wenttvorth, his 


heirs or affigns, ſhould ſee fit, convenient, and neceſſary, according 


to the law and cuſtom of this kingdom of England, before the 


ſteward 
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baer Fteward of the ſame George Wentworth, his heirs and aſſigns fy 
the time being; or before the deputy of ſuch ſteward for the time 
being; and all and whatſoever to the ſaid court-leet or view of 
frank-pledge belonged, or in any wiſe appertained, or in any man. 
ner ought to belong or appertain ; and alſo all and ſingular amer. 
ciaments, fines, forfeitures, pains, penalties, perquifites, profits, 
liberties, preheminences, privileges, rizhts, and juriſdictions, what. 
ſoever, which at the ſaid courts-leet or view of frank-pledge to the 
faid lord the king, or his ſucceſſors, in any manner whatſoeyer 


Husrrzx. 


| Grantee ſeiſed, might or ought to belong: by virtue of which faid letters patent 


and held ſeveral the ſaid G-orge Wentworth was ſeiſed as of fee and right of and in 
Hurts, and died. the court- leet and view of frank- pledge aforeſaid, with the appur. 
tenances ; and held divers courts and views of frank- pledge. within 

the manors or lordſhips, villages or hamlets, of Vest Bretten, 

Cawtharn, Overflocton, and Netherflafton, aforeſaid, according to 

the gift and grant aforeſaid, in the letters patent contained: and 

the ſaid George being fo ſeiſed of the court- leet and view of frank. 

pledge aforeſaid, with the appurtenances, afterwards, to wit, on the 

ſecond day of June, in the year of Our Lord one thouſand fix hun- 

Diſzent to his dred and thirty-eight, at Nether fron aforeſaid, died; after whoſe 
fon and heir, death, the ſaid eourt- leet and view of frank-pledge, with the appur- 
who was ſeiſed, tenances, did deſcend to William Hentwaorth, gent. as fon and heir 
of the ſaid George whereby the ſaid Milliani 2 enttuorth, ſon and 

heir of the ſaid George, was ſeiſed as of fee and right of and in the 

court-leet and view of frank- pledge aforeſaid, with the appurte- 

and died with- nances: and being fo ſeiſed thereof, the ſame William afterwards, 
out iſſue,where- to wit, on the fourth day of Z7arch, in the year of Our Lord one 
dy they deſcerd- thouſand ſix hundred and thirty-nine, at Netherflofon aforeſaid, 
ed to his bro- died without any iſſue of his body; after whoſe death the fad 
urs court-leet and view of frank-pledge, with the appurtenances, de- 
ſcended to Thomas Wentworth, efq. afterwards Sir Thomas Went. 

worth, baronet, as brother and heir of the ſaid William Wnt 

worth, whereby the ſaid Thomas Wentworth, as brother and heir of 

the ſaid H/litam Wentworth, was ſeiſed of and in the court-leet and 

view of frank-pledge aforeſaid, with the appurtenances, as of fee 

who died alſo and right: and being ſo ſeiſed thereof, the ſaid Sir Thomas after- 
without iffue, wards, to wit, on the feſt day of April, in the year of Our Lord one 


whereby they . 7 : 
deſcended to his thouſand ſix hundred and ſeventy-ſix, at Netherflocton aforeſaid, 


ee died, without any iſſue of his- body iſſuing; after whoſe death the 


ſaid court-leet and view of frank- pledge, with the appurte- 
nances, did deſcend to Sir Matthew Wentworth;baronet, as brother 
and heir of the faid Sir Thomas Wentworth, whereby the faid 
Matthew, as brother and heir of the ſaid Sir Thomas Wentworth, 
was ſeiſed of and in the court leet and view of frank-pledge afore- 


After whoſe ſaid, with the appurtenances, as of fee and right: and being fo ſeiſed 


death they de- thereof, the ſame Sir Matthew afterwards, to wit, on the ſecond 
eB = day of Auguſt, in the year of Our Lord one thouſand fix hundred 

Wi and feventy-eight, at Netherflockton aforeſaid, died; after whoſe 
death, the ſaid court leet and view of frank-pledge, with the ap- 
| DET | | purtenances, 
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ßurtenances, deſcended to Sir Matthew Wentworth, baronet, as 
{on and heir of the ſaid Sir Matthew Wentworth the brother, 
whereby the ſaid Si Matthew Wentworth the ſon was ſeiſed of and 
in the court-leet and view of frank-pledge aforeſaid, with the ap- 
purtenances, as of fee and right: and the ſaid Sir Matthew the fon 
| being ſo ſeiſed thereof, afterwards, to wit, on the eighth day of 


December, in the year of Our Lord one thouſand fix hundred and 


ninety-three, at Netherflofion aforeſaid, by a certain indenture of 


Brook 
againſt 
HusSTL ER 


and" bp 


bargain and fale made between the ſaid Sir Matthew Wentworth and releaſe con- 


| the ſon, of the one part, and the ſaid Sir William Huſtler, Sir 
| Richard Oſbaldeſton, and William Oſbaldgſton, of the other part, 
the other part whereof, ſealed with the ſeal of him the ſaid Sir 
Matthew the ſon, the ſame Sir William, Sir Richard and William 
Oſtaldeſion produce here in court, the date of which is the ſame 
day and year, in conſideration of five ſhillings to him in hand paid 
by the ſaid Sir William, Sir Richard and William Oſbalde/ton, bar- 
gained and ſold to them the ſaid Sir William, Sir Richard and Wil- 
iam, the ſaid court-leet and view of frank- pledge, with the appur- 
tenances, to have and to hold to the ſame Sir William Huſtler, Sir 
Richard and William Oſbaldeſton, their executors, adminiſtrators, 
| and aſſigns, from the day of the date of the ſaid indenture to the end 

and term of one year then next following, and fully tobe complete 


veyed to the 


3 


and ended: by virtue of which ſaid bargain and ſale, and by force 


of the ſtatute in that behalf made and provided of transferring uſes 
into poſſeſſion, the fame Sir William Huſtler, Sir Richard and Wil- 
liam Oſbaldeſton, were in poſſeſſion of the court-leet and view of 
frank pledge aforeſaid for that term: and being thereof fo poſſeſſed, 
and the ſaid Sir Matthew Wentworth the ſon being ſeiſed of the 
reverſion of the court-leet and view of frank-pledge aforeſaid, with 
the appurtenances, as of fee and right, afterwards, to wit, on the 
ninth day of December, in the year of Our Lord one thouſand fix 
hundred and ninety- three aboveſaid, at Nether flocton aforeſaid, by a 
certain other indenture made between him the. ſaid Sir Matthew 
IW:ntworth the ſon of the one part, and the ſaid Sir William Huſtler, 


Sir Richard Qſbaldeſton, and William Oſbaldeſton, of the other 


part, the other part whereof, ſealed with the ſeal of the ſaid Sr 
Matthew the ſon, the fame Sir William Huſtler, Sir Richard and 
William Oſbaldeſton, produce here in court, the date whereof is the 
ſame day and year above-mentioned, he, the ſaid Sir Matthew 


Wentworth the ſon, releaſed to the ſame Sir William Huſtler, Sir 


Richard and William fee r their heirs and aſſigns, all the 
eſtate, right, title, and intereſt, of him the ſaid Sir Matthew Went- 
worth the ſon, of and in the court-leet and view of frank- pledge 
aforeſaid, with the appurtenances : by virtue of which premiſes 
| thefaid Sir William Huſtler, Sir Richard and William O/baldeſton, 
| were, and ſtill are, ſeiſed of and in the court-leet and view of 

frank-pledge aforeſaid, with the appurtenances, as of fee and right : 
and that Thomas Brooke, on the twenty-fourth day of April, in the 
yearof Our Lord one thouſand ſeven hundred and three, and long be- 
tore, was reſident and an inhabitant at Over fiocton aforeſaid, within 


Plaintiffs ſeiſed. 


De fendant an 
inhabitant with- 
in the jurifdic- 
T.on of the lect, 
and owed ſuis. 
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Bzoox the Juriſdiction of the leet and view of frank - pledge aforeſaid, and 
, againfÞ. ought to do ſuit at the court of view of frank-pledge aforeſaid : 
HusTLE® and they the ſaid Sir William Huſtler, Sir Richard and Willien 
© Ofbaldeſton, being fo as aforeſaid ſeiſed of the court-leet and view 
of franł- pledge aforeſaid, with the appurtenances, the court. Jeet 
and view of frank- pledge aforeſaid was held at Nether flocton afore- 
Court held April ſaid, within the manors and lerdſhips aforeſaid, the ſaid twenty. 
24, 1703- fourth day of April, in the year of Our Lord one thouſand ſeven 
4 hundred and three, before Richard MWitton, eſq. ſteward of the ſaid 
Sir William Huſtler, Sir Richard and William Oſbaldeſton, of that 
Notice was giv- court, of which court ſo to be held due notice was given to the 
= to the inha- reſidents and inhabitants within the manors, lordſhips, villages, and 
way hamlets aforeſaid, to wit, at Nether flofon aforeſaid ; and that the 
Defendant made (2:3 Thomas Brook did not do his ſuit, not appear at that court, bit 
„ ee not made default; wherefore at the ſame court, by the jurors who 
* the were ſworn and charged in the ſame court to inquire and preſent 
jury preſented thoſe things which appertained to the ſaid court-leet and view of 
| frank-pledee, it was preſented upon their oath, that the ſaid Thomas 
Biroct then was reſident and an inhabitarit within the manors afore- 
faid, and within the juriſdiction of the court of view and frank. 
pledge aforeſaiv, and ought to have done ſuit to the court of view 
and frank-pledge aforeſaid ; and that the ſaid Themas Bock, although 
he was then {o!:mnly ſummoned, did not appear, but made default; 
and he was a- by reaſon whereof the ſame Thomas Brook was then and there, by 
ae. 5 _ and Timothy Roads, then reſidents and inhabitants within the 
affeerors, cho- manors aforefaid,.then and there choſen and ſworn affeerors by the 
fen and ſworn, ſame court, was then in due manner affeered to thirty-nine ſhil- 
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which he had ſaid Thomas Brook afterwards, to wit, the day and year laſt-men- 
By which their tioned, at Netherfiefton aforeſaid, had notice, whereby an action 
action accrued ac crued to the ſame Sir William Huſtler, Sir Richard and William 
xo the plaintiffs. Oſtaldeſton, to demand and have of the faid Thamas Bree# the faid 
thirty-nine ſhillings and elevenpence, parcel of the aforeſaid 
ſeventy-nine ſhillings and elevenpence. And whereas alſo the 

ſaid Thomas Brock atterwards, to wit, on the firſt day of Juh, in 

the year of Our Lord one thouſand ſeven hundred and three, at 

Matuatus fer Netherflocton aforeſaid, borrowed of the ſaid Sir William Huſtler, 
22 Sir Richard and William Oſbaldeſton, forty ſhillings, reſidue of the 
aforeſaid ſeventy-nine ſhillings and elevenpence, to be paid to the 
faid Sir William Huſtler, Sir Richard and William Ofbaldeſtmn, 
when he ſhould be thereunto required; nevertheleſs the ſaid Thi 
mas Brock, although often requeited, hath not yet paid the aforeſaid 
ſeventy- nine ſhillings and elevenpence, nor any part thereof, tothe 
fame Sir Milliam Hefti, Sir Richard and William Qſbaldeſtu, 

or either of them, but hath hitherto refuſed, and {till refuſes, to pay 
the ſame to them or any of them; wherefore they ſay, that they are 

* Injured and have damage to the value of one hundred ſhillings : 
and thereupon they bring ſuit, &c, 1 
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merced by the the ſame court, amerced ; which ſaid amercement by Joſeph Senior 


at 198. 11d. of lings and elevenpence of lawful money of England; whereof the 
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| And the aforeſaid Thomas Brook, by Henry Wood his attorney, Broom 
| comes and defends the force and injury when, &c. and ſays nothing Ee. 
in bar or precluſion of the ſaid action of the ſaid Sir William Huſt- 
lr, Sir Richard and William Oſbaldeſton : whereupon the ſame Nil dicir. 
Fir ſpilliam Huſtler, Sir Richard and William Oſbaldeſton remain 
Aa gainſt the ſaid Thomas Brook thereupon undefended : therefore it Judgment. 

is conſidered, that the faid Sir William Huſtler, Sir Richard and 
| William Oſbaldeſton, do recover againſt the ſaid Thomas Brook 

their ſaid debt, and their damages by occaſion of the detention of 

that debt, to eight pounds, by the Court here adjudged to the fame. 
| Sir William Huſtler, Sir Richard and William Ofbaldeſion, by their 3 
| aſſent: and the ſame Thomas Brock in mercy, &c. ED 


Afterwards, that is to ſay, on Tueſday next after eight days from 
the day of St. Hilary in the ſame Ferm, before the lady _—__— 
| at Weſtminſter, comes the aforeſaid Thomas Brook, by Thomas _ 
Harvey his attorney, and faith, that in the record and proceedings Errors aſigned. 
aforefaid, and alſo in giving of the judgment aforeſaid, there is | 
manifeſt error, in this, to wit, that the declaration aforeſaid in the 
record aforeſaid mentioned, and upon which the judgment aforeſaid 
in form aforeſaid is given, and the matter in the ſame contained, are 
| not ſufficient in law to have or maintain that judgment thereupon 
given in form aforeſaid ; and fo the fame judgment thereupon in 
form aforeſaid given is erroneous and void in law; and therefore 
in that there is manifeſt error. There is error alſo in this, that 
where it appears by the ſaid record that the ſaid judgment in form 
daoreſaid giyen was giyen for the ſaid Sir Milliam Huſtler, knight, 
bir Richard Oſbaldeſton, knight, and William Oſbaldeſton, againſt 
| him the ſaid Thomas Brook ; whereas by the law of the land of this 
kingdom of England, judgment in the plea aforeſaid ought to have 
been given for the ſaid Thomas Brook againſt them the ſaid Sir 
| William Huſtler, Sir Righard Oſpaldeſton, and William Ofbaldeſ- 
tn; and therefore in that there is manifeſt error: and he prays, 
| that the ſaid judgment for the errors aforeſaid, and others being in 
| the record and proceedings aforeſgid, be revoked, annulled, and 
atogether deemed as none: and that the ſame Thomas Brook be 
reſtored to all things which, by occajion of the judgment aforeſaid, 
he hath loſt : and that the ſaid Sir William Hujtler, knight, Sir | 
Richard Oſbaldeſton, knight, and William Oſbaldeſton, may rejoin jonder in er- 
| fo the errors aforeſaid, &c. And the faid Sir William Huſtler, rors. 
| knight, Sir Richa}d Oſbaldeſton, knight, and William Oftaldeſton, 
by Adrian MAoorè their attorney, come and forthwith ſay, that 
there is not any error either in the record and proceedings aforeſaid, 
or in the giving the judgment aforeſaid ; and pray that the court 
of the lady the queen now here may proceed to the examination as 
well of the record and proceedings aforeſaid as of the matters afore- 
ſaid by him the faid Thomas Brook above aſſigned for errors, and judgment at- 
that the judgment aforeſaid be in all things affirmed, *' , mad. 
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the ſpiritual 


* will ſwear 2, Lutw. 153. 3. Lev. 17. 2. Keb. 439- March's Rep, 153. 


[761] Eaſter Term, 5. Queen Anne, In B,R, 
Cafe 121. Brook againſt Huſtler. 


A court-lect FRROR OUT or THE COMMON PLEAS, upon a judgment in 
may ameree ge- debt, for an amerciament in A COURT-LEET. The defendant 


nerally, and the made default of ſuit after a general notice, and the amerciament 


3 was affeered. | 
2 by the - Hor, Chief Fuftice. The jury may amerce in a certain ſum if 
they will, and then there needs not an affeerment ; though the pro- 


SC. 1-Salk. 56. per Way is, e ideg .it in miſericordid,” and then an affeerment (a), 


p- 19. Show. 62. Hob. 122. Lev.206. 3. Mod. 338, 3-Burr, 1869, 


In debt for n PENGELLY took an exception, that the court being uncertain 
| © when it will be held {that is, where the lord may hold it when he 
3 court- let, Tticular and ient noti ht to be gi h 
* pleaſes), a particular and convenient notice ought to be given auer 
that the party and where the court is to be held (5). A general notice in the 
was ſummoned church is not a ſufficient notice to incur a farfeiture, unleſs there be 
e Ho » a particular cuſtom for it (c). | 
a" and — 3 - 1 

Place. © 'SERJEANT CHESSHYRE contra. It is found that due notice wa 
given, and this the Judge of afiize is ſuppoſed upon the evidence ts 
,,, I Mer 7.5 N 


HoLT, Chief Fuftice. We cannot judge of the notice, becauk 
you ought to have ſhewed particularly, that he was ſummongd ty 
the court at ſuch day and place to be held. * 5 

PowELL, Juſtice. To take advantage of a forfeiture, notice 
ſhould be perſonal, unleſs there is a particular cuſtom to the con- 

| trary. In antient leets, perſonal notice perhaps is not neceſſary; 
dut notice in the church or in the market may be well. But 


otherwiſe where it is not an ancient leet. 1. Brown, 166. Winch, 


987. Co. Ent. tit. * Error,” 280. 28. 


by Adjournatur. 

() See 3. Hawk. p. c. ch. 10. f. 18. (e) Tavener v. Cromwell, Cro. Elz 
accord. 353- Os. Bt f 
(5) 32. or 22. Edw. 4. pl 27. b. ; 


„ =: 515 (Bl 28 
Caſe 122. Souch againſt Buxton. 
Quere, Whether KTOTION For A PROHIBITION. The plaintiff in the ſpiritud 


: court was a parſon, and the defendant ſaid to him theſe words: 
E No — Thou art a ſauce-box, firrah ! A raſcal and ſcoundrel fellow, and 
6 eee en wi make an afhdayit to anything.” | 

ö = Ht * * WEL, Serjeant. A prohibition qught not to go; for to fay 
& fcoundrelfel- 2 man will ſwear anything is a great ſcandal, much more to fa 
” * and fo of a clergyman; and cited 2. Roll. Abr. 297. 29 5. 1. Keb. 52i. 


anything. 
Pacs 
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Page contra. | Theſe words import matter of heat, and not of Soong 
ſcandal ; and they only ſhew the opinion his client had of him 8 2 5 
that time. ; | 7 5 | 3 

Hour, Chief Juſtice. Suppoſe the words in this libel had 
been poke of 53 could he have had an action? No. Then 
how the more for his being a clergyman ? for the words do not 
touch him immediately in his office. To ſay a parſon is “ a raſ- 

« cal” is no more than to call him raſcal (a). 35 


PowELL, Juſtice. There is a difference between defaming 
a parſon and a layman, but then it ought to be ſomething for which 
he may be drawn in queſtion in the eccleſiaſtical court (50. He 
ſaich he remembered a caſe in the common pleas for calling a 
parſon © pimp,” and they would not grant a prohibition ; for that 
the word “ pimp” had a common and known ſignification; and 
the like in calling a layman ſo. In the firſt words here there is 
nothing ſcandalous ; and then it adds, © You will make an affi- 
davit to anything ;“ this does not charge him with any act which 
can draw him into queſtion thereof, | 


Powys, Juſtice. Here is no colloguium of his function, and the 
words import only heat. Suppoſe he had ſaid, . You will murder 
„a man,” this is only the opinion he had of him, &c. . 

GouLD, Juſtice, remembered the word © pimp” was adjudged 
to be one who © procured women.“ But he thought in this caſe, 

that, taking the whole together, they imported a great ſcandal, | 

| And afterwards PowELL, Juſtice, deſired time to conſider of it; 
for all the books make a difference between defaming à par ſon and 

a layman 3 © | | 

Which HoLT, Chief Fuſtice, ſaid, he ſaw no reaſon for; for the 
characters and conſciences of other men are as tender, and of as 
great concern to them, as a parſon's. 

But PowELI, Juſtice, ſaid, to call a parſon “ knave,” a pro- 
hibition has been denied (c); but no doubt but it will be granted 
in a layman's caſe. VV | 


4 


Aljournatur. 
() See Muſgrave v. Bovey, that the 1038. 1042. Bunb. 260. 312. Stra. 
Wfpiritual court cannot take coznizance of 823. 6. Com. Dig. Prohibition“ 
the words, „“ You are an old rogue and (G. 14.). 5 
« araſcal ; and a contemptible fellow; (c) See 2. Roll. Abr. 297. Lutw. 
deſpiſed and hated by everybody; 1054. 1. Sid. 393. and the caſe of Nel- 
ad by one parſon to another parſon. fon v. Hawkins, 12. Mod. 104. S. C. 
2. Stra. 946. Holt, 593. 8. C. Comy. Rep. 2% 
(5) See 2. Inſt. 492. 4. Co. 20. 8. C. 1. Ld. Ray. 334. 
7. Co. 44. Fits, N. B. 51. Lutw. : . 


Gee 
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Dn © General Rule. 


A ſpecial * HE Chief Fuſtice, 2 Let this be a general rule of court, 
ance mu at no ſpecial imparlance be, unleſs by motion to the Co 
m_ _ and ſhew Bay Lo for 2 * ch | | I 


2. Bl. Rep. 1097. Sellon's Practice, 292. Rules and Orders B. R. 199. 


8 Anonymous. 


bebt lies pend- EHE COURT doubted, Whether debt would lie upon a juds 
ins a writ pt er- 3 ment pending a writ of error. See 1. Lev. 1 33 1. 8 


Jer. 

2. ant. 261. f 
Hor r, Chief Fuſtice, ſaid, VAUGHAN was of a different op. 
nion from HAL E in this matter. 
Et adjournatur (a). | 
(a) But the law ſeems now ſettled, the proceedings in the action according a 
that a writ of error ſtays all proceedings it ſhall appear that the writ of error wa 
whatſoever, NoTz to former edition.— or was not brought merely for delay, 
And ſee Glanville v. Dighton, Skin. 388. Meyer v. Arthur, Stra. 419. Taſwelly, 
S. C. Holt, 199. S. C. Comb. 299. Stone, 4. Burr. 2454. Gribble v. Abbot, 
arcerd. Rowley v. Raphſon, Skin. 590. Cowp. 72. Enrtwifle v. Sheplerl, 
Regh v. Cooling, 2. Show. contra. — 2. Term Rep. 78. Chriſtie v. Richard. 
And that debt will lie on a judgment fon, 3. Term Rep. 78. Kempland v. 
pending a writ of error, ſee Rottenhoffer Macauley, 4. Term Rep. 436.—Anrd 
v. Lenthall, 1. Show. 146. Adams v. the defendant cannot apply to have th: 
Tomlinſon, 1. Sid. 236. Gale v. Till, proceedings ſtayed until he has put in 
3. Lev. 397. Syms v. Timms, 1. Show. bail, Smith v. Shepherd, 5. Term Rey, 
58. Put the Court will or will not ſtay 9. | 
En. EE PEE Anonymous. 
A general rer TJOLT, Chief Juſtice. A bond to fave harmleſs againſt ſeven 
&<mr;:ificatus to particular things, and after in general; here, to a general 


particular al- declaration, non damuificatus is a good plea, and then the plaintiff 
ſignments. 2 8 . 
ſhould ſhew a breach; though perhaps it is better to anſwer to 
| the particular things, and then to ſay qucad the reſt now damnificatus 
» Atkins v. Hill (a). The plaintiff ſhould have affigned a partia- 
lar breach before he had demurred. | f 


(=) Cro. Eliz. 253. Sayre v. Mimms, cp. 575. 


» 


Caſe 126, The Queen againſt Drake. 
It is- libellous to INFORMATION that he wrote a ſcandalous libel, intitled, 


* « HMercurius Politicus,” in which is contained ſeveral libellous 


« TAE REVO , . G 
« 1 ien was Matters inter alia, and ſet it forth ſecundum tenorem ſcpuentem. 


. the deſtroc- On a ſpecial verdict, they find all but © nt” inſtead of © nr.” 


« rien of the . : 
« law of Eng- It was „: nor” in the record, and * xt” in the paper. 


* dard.“ —S. C. poit. 84. 95. S. C. 2. Salk. 665. 8. C. 3. Salk. 224. S. C Holt, 347. 425 Mr 
. S a 5 f 1. 
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VII. 801 iciros ſald, the principal ſcandal was, « That the Tas Qzzzm 
late REVOLUTION was the deſtruction of the laws of England,” ct 


; | 2 2 OST LL. Daaxe. 
The information being ſet forth in hc verba, and there being a If, in an inf 
3 he ſaid, was * objection from the other ſide. But if che ation for abel, 
ſubſtance was found, it was ſufficient to make it a libel, eſpecially the libel is re- 
i being an immaterial variance; for © not,” he ſaid, carried in it bes . 4. 
| the ſame ſenſe as © er; therefore admitting it a variants it is „ bn 2 
an immaterial variance (a). A man may deciare for words in « falouig,“ a 
Latin which were ſpoke in Engliſh, which ſhews that the ſubſtance variance of 
only is regarded by the law. „„ on 2 
Ma. Lorwychtentra. The queſtion is, Whether the informa- al. 
tion is * for the ſame libel? It ĩis ſaid to be ſecundum tenoreni ſeguen- 9 C 7 
tem; now the word & tenor” is the thing itſelf, and ought tobe a : 19. 
| true copy of it (5). This differs from the laws of words, becauſe 
in this caſe the matter is reduced to writing. In an action upon the 
<aſe for a malicious indictment, in the declaration there ſhould be 
| no varianee, becauſe they may have a fight of the record. So 
here, for they had the book to guide them. | 


CINE 20 


8. C. poſt. $4. 


4 ö a 1 93 

. Adjourned until the next Term. ; 

" WE (-) Dyer, 75. Sir John Bridge's (5) Regiſter; 169. a. 

1. 1. Roll. Rep. 421. Cro.. Eliz. 503. 

0 ' ny 8 28 Fe - : ; 

: Anonymous. Caſe 127. 
in 


2 


| THEN A PERSON complains to this Court of a miſdenieanor, Privilege from 
and it is adjudged that his complaint is vexatious, THis arreſt. 
Covkr will not allow the privilege of protecting him returning. 


The Queen againſt Atkinſon and Others. Caſe 128. 
BoxovcH of LEEDS; ! FERETOF ORE; that is to ſay; on jndiament a- 
to wit; the tenth day of January in the gainſt the col- 
| third year of the reign of our lady Anne, by the grace of God, !-Rors of a tax 
Queen of England, Se. at the general quarter-ſeffion of the peace '* a _—_ 
| of the lady the queen, holden at Leeds for the borough aforeſaid, ES hae 
before Edmund Barker, eſq. mayor, Jaſper Blythman, eſq. tecor= office. 
der, Thonias Dixon, William Rooke and others their fellows; alder- 
men and juſtices of the ſaid lady the queen, aſſigned to keep the 
| peace within the borough aforeſaid, and alſo. to hear and determine 
divers felonies, treſpaſſes, and other miſdemeanors committed and 
done in the ſame borough, and from thence continued and holden 
by adjournment at Leeds aforeſaid for the borough aforeſaid, on 
the fourteenth day of February in the year aboveſaid, before the 
laid Edmund Barker, mayor, Faſper Blythman, recorder, and Wil. 
lam Rooke, and. before Thomas Kitchingham, John Dodgſon and 
others their fellows, Juſtices of the ſaid lady the queen as aforeſaid, 
Vol. XI, a „ aſſigned 
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Tan — aſſigned to keep the peace within the borough aforeſaid, by the 
Lb 
AND OTHERS. 


oath of twelve jurors, of good and lawful men of the borough 
aforeſaid, impanelled, ſworn and charged to inquire for the (jj 
lady the queen, for the body of the borough aforeſaid, it was pre. 
ſented, that whereas on the twenty-fourth day of March, in the 


| ſecond year of the reign of our lady Anne, by the grace of God, 


now Queen of England, &c. John Atkinſon, late of Leeds in the 
borough aforeſaid, linen draper, and William Barſtow, late 0 
Leeds aforeſaid in the borough aforeſ2id, grocer, then being collee. 
tors of ſeveral ſums aſſeſſed upon the inhabitants of a certain l. 
berty called Leeds Upper Drvifion within the borough aforeſaid 
mentioned and expreſſed ina certain aſſeſſment made and confirmey 
in purſuance of a certain act of parliament made in the firſt year a 
the reign of our ſaid lady the now Queen of England, &c. intitle 
« An act for granting an aid to her majeſty by divers ſubſidies au 


ea Jand-tax,” the faid John Atkinſon and William Barſtow on the 


aid twenty- fourth day of March in the abovelaid ſecond year of 
the reign of the ſaid lady the now queen, at Leeds aforeſaid in the 
borough aforeſaid, by colour of the office aforeſaid, unlawfully, 
extorhvely and deceitfully, and of their own wrong, exacted, re. 
ceived and had of one Thomas Calverly, then of Leeds aforefaid in 
the borough aforeſaid (being not aſſeſſed at all by virtue of the 


ad; of parliament aforeſaid) the ſum of four ſhillings, and that the 


ſaid Fohn Ait inſon and William Barſtow the ſame ſum of four 
ſhillings ſo as aforeſaid of the ſaid Thomas Calverly unlawfully, 
extorſively and deceitfully exacted, received and had, and to the 
proper uſe of them the faid John Atkinſon and William Barſtiy 
then and there unlawfully, injuriouſly and deceitfully converted, 
to the great damage of him the ſaid Themas Calverly, to the evil 
example of all other delinquents in ſuch caſe, and againſt the peace 


of the ſaid lady the now queen, her crown and dignity z which {aid 


indiAment the ſaid lady the now queen afterward, for certain 


Cauſes made to come to be determined before her, by which the 


ſheriff of the county of York is commanded, that he do not omit, 
&c. but that he cauſe them to come to anſwer, &c. And now, to 
wit, on Friday next after the morrow of the Holy Trinity in this 
ſame Term, before the lady the queen at VWeſiminſter, come the 


ſaid John Atkinſon and William Barflow by Francis Pember thei 


attorney, and having ſeverally heard the indictment aforeſaid ſay 
that they do not apprehend that the ſaid lady the now queen wil 
or ought any further to impeach or trouble them the ſaid John and 


Milliam for the premiſes, becauſe they ſay that the ſaid indid- 


ment, and the matter in the fame contained, are not ſufficient in 
law, to which they have no neceſſity, neither are they bound by 


the law of the land in any manner to anſwer, and for the inſuf- 


ficiency thereof pray judgment, and that they may be diſmiſſed of 
the premiſes by the Court here, &c. And Simon Harcourt, elq. 


' coroner and attorney of the ſaid lady the queen, in the court of ine 


ſaid queen, before the queen herſelf, who proſecutes for the faid la 
the queen in this behalf, ſaith, that the indictment aforeſaid, and the 
- : matter 


— — 


©”. one 
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matter in the ſame contained, are good and ſufficient in law to Tuz Quzzs 
compel the ſaid John Atkinſon and Milliam Barſtow to anſwer to . againſt 
the lame indiftment ; which ſaid indictment, and the matter ia the 2 O. 
ſame contained, the faid coroner and attorney of the faid lady the 5 
queen, for the ſaid lady the queen, is ready to verify and prove, as 

the Court, &c. Wherefore ſince the faid Fohn Atkinſon and Wil- 

lam BarſtorꝛXo have not anſwered to the ſaid indictment, nor deny 


| the matter in the ſame contained, the ſaid coroner and attorney of 


the ſaid lady the queen, for the ſaid lady the queen, prays judgment, 
and that the ſaid John Atkinſon and William Barftow _ be con- 
yicted of the premiſes in the faid indictment above laid to their 


charge, &c. 


The Queen againſt Atkinſon and Others. Caſe 129. 
ICT MENT, That the defendants being collectors of ſeveral If twocolleQors 


duties and ſums of money, collected of 4. B. not being aſſeſſed, 3 * 3 


and converted the ſame to their own uſe. The defendants demurred. Na 1 os 


CHESSHYRE, Serjeant, excepted againſt their being joined in the 2 
indictment; for that they ought to be ſeverally indicted; and cited rang iy deems 
the caſe of Rex v. Humphrey and Others (a), and Brooke's 40 


Ce (8). 
Hol r, Chief Fuſtice. If it appear to be ſeveral offences, there ©: _ LA. Ray. 


PoweLt, Juſtice. If two men commit a felony together, tl 61. 


jointly, | = 
Judgment was given againſt the defendants (c). | 
GouLD, Fuſtice, ſaid, had they not been guilty they would never 


| have demurred, but have taken iſſue. 


(a) 1. Vent. 302. | Stiles, 312. Rex v. Benfiel4 and Sau- 
(5) 2. Roll. Abr. 8 1. ders, 2. Burr. 980. Rex v. Young and 
(c) Rex v. Phillips, 2. Stra. 921. Others, 3 Term Rep. 98. and 4. Hawk. 
Rex v. Clenden, Stra. 870. Rex v. P. C. 7th edit. 53, 54. 
Weſlon, Stra. 643. Reg. v. Dixon, | | 


: 8 *[ 8] 
The Queen again/? Belwood. . _, Caſe 130. 
[ADICTMENT.—The caſe was: A juſtice of peace had power The ſerif is 
to commit to ward, which is the word in the ſtatute : the Juſ- liable for the 
tice committed one to the * gaoler of the county, 7 ps of a pri- 
„ „„ 
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Tus ren And ER Cutan, The ſheriff,” and conſequently his gaoler, 


ra is the proper officer; and if he let him go at large, it is ſuch a 
Barwoo?. offence as is proper fot an indictment. : 


Caſe 131. The Queen againft The Clerk of the Peace of Cum- 
; berland. | 


Quere, Whether (CERTIORARI directed to the juſtices of Cumberland. 


articles exhibir- 


ed againſt a clex Axticles in writing were exhibited to the court of ſeſſions ther; 


1 againſt the clerk of the peace, charging him with ſeveral miſe. 
Atury, c. 21. meanors in the execution of his office, © v1z, inter alia,“ that he 
charging him exacted of ſeveral people, and forced them to pay more money than 
with*extortion, his Juſt due and fee; and upon due conſideration, and upon bei 


2 _— heard by his Counſel, hewas convicted and diſcharged of his office 


. forced from GovuLD, Juſtice. This is a good conviction. TRE Fler 
© fuch perſon ; . 1 ö 5 
4e more than his QUESTION is, If this return be good in form ? The crime is . 
t juſi fees,” are fortion, and fo it is expreſſed full in one article; where there is 
ſufficiently cer- charge of extortion, it muſt be particularized. In the premiſes 
ws there is certainty enough; „% 2 og 155 
But, Whether “ v:z.” is ſufficient? is the queſtion. 


The © viz.” in this caſe connects the charge and the premiſes 
and carries on the ſame matter. Sometimes a © viz.” is abſolutely 
void, as when it is repugnant to what goes before; but if it explain 
the matter precedent, it is good to ſerve the preceding purpoſe (a) 
It is ſufficient for juſtices. of the peace, who are not ſo ſkilful x 
lawyers, if they purſue the ſubſtance of the ſtatute ; and is not like 
the caſe of indictments (6), but rather like orders (c),—He held i 


to be certain enough. | 


The office ef a ANOTHER QUESTION aroſe upon this office being a free- 


clerk of the hold; but then the ſtatute 1. Vill. & Mary, c. 21. creates thi 
e a free frechold (d), and alſo the juriſdiction of the juſtice of peace as to 
it (<)- The words of the ſtatute are, © If he ſhall miſdemen 
« himſelf, and upon examination thereof before them at their {e- 
cc ſions, upon articles in writing, and upon a conviction, they may 

| & difcharge him.” | ES, 
* Powys, Juſtice, was of the fame opinion. By the ſtatute 
Es ] 1. Will. & 1455 c. 21. this is a good order. When an act of 
parliament creates a freehold, and erects a judicature at the ſame 


(a) 1. Saund. 169. 1. Vert. 107. the articles muſt be exhibited in writiny 
(b) See 6. Mod. 193. 1. Show. 282. Rex v. Evans, 1. Show. 259. 
Stra. 996. (4) See the caſe of Harcouit v. Foy 
(e] That the removal of a clerk of the 4. Mod. 167. 1. Show. 427. 506. 5 
peace under the ſtatute 1 Will, & Mary, 536. | 5 
c. 21. is not a conviction but an order, (e) See Bain's Caſe, 6. Mod. 19% 
ſee Rex v. Lloyd, Stra. 996. and that 8. C. 2. Salk. 680. 


- tim? 


— — . 


. * 2 & 
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time, it is ſubject to be defeated and deſtroyed according to the di- 
reftion of the act; and is like the caſe of a fellow of a college, 


Tar QI 


g 


HE CLEAN 


who may be removed by his viſitor. The © vi.“ incorporates „ zur PrAen 


the ſubſequent charge with the precedent general accuſation : 


or 


where the words in the execution of his office” are omitted, CARD. 


then the © viz.” ought to ſay, that he committed the offence in 
the execution of his office. The word © that” would be nonſenſe, 
were it not for the vi.“ for the charge is, that he committed 
divers offences in the execution of his office, & g. that he, &c.“ 
Even in indictments, he ſaid, he had found two precedents ſtrong 
to thipurpoſe, eſt Pref. cf. 97. of Vide.ic:ts, and the ſame book, 
Sell. 130. 1. Sid. 91. It was objected, that in the charge it is 
| not ſaid how much too much he had taken colore officii (a); but 


then he faid, the juſtices had adjudged, that he had taken nine 


| ſhillings too much, more than was his fee, colore officii, That 
being a court of judicature, they in open court debated the matter 
fully, and gave judgment and this Court ought to judge favour- 
ably, that they have proceeded regularly. 


PowELL, Juſtice, contra. This removal and return is not ſuffi- 
ciently certain. This is a freehold, which the law requires great ſo- 
lemnity inremoving the Pry from, and is much different from achat- 
tel, My brother makes a difference, that this is a new freehold, but he 


could ſee no difference betwixt a new and an old freehold, It is true, 


| this act of parliament has created a new way of trial; but he could 
not agree with Pow ys, that a trial in this = was the propereſt, 
por a trial by a jury is the greateſt check and ſecurity againſ} arbi- 
trary, &c. But the queſtion is, Whether this removal purſues the 


authority in the act? In every charge there ought to be ſomething | 


particularly charged. If a man be indicted of divers miſdemeanors 
in his office, “ viz. Sc.“ I doubt whether it would be ſufficiently 
certain, If a man be indicted for © felomouſly ſtealing divers 
goods, viz. that he took a coat, &c.” this indictment would not 
be good without the felonice cepit et aſportavit to every one. 
This ought to be conſtrued as in indictments, eſpecially fince his 
freehold is concerned, and therefore it ought to be exactly certain. 
He ſaid, in the charge it did not appear that what he took was more 
than his fee; and the adjudication will not help this defect, for they 
ought to judge upon the charge (5). He would in this caſe take 
all things ſtrictly, and the act of parliament ſays * miſdemeanors,”* 
but here is but only one ſingle act and charge. i 


HoLT, Cbief Fuſtice. This order ought to be quaſhed. He | 


conſidered two things. FirsT, This charge ought to be certain, 
that in caſe of an appeal it may appear whether the matter they 
proceeded upon was ſufficient in itſelf, and certain. This caſe did 


not differ from an information. Mutt a man loſe his freehold be- 
cauſe juſtices of peace are not ſkilful (or honeſt, as Powys ſaid)? 


The juſtices are not to draw the articles, but to judge of them; it 


be] See Bain's Caſe, 6, Mod. 193. (8) Shaw v. Taylor, Hutton, 4. 
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Faſter Term, 5. Queen Anne, In B. R. 


ſufficient gertainty; it ought to appear to the Court ta be a miſde. 
meanor in the actual execution of his office, for it ſays the cler 
did compel him to Pe ſo much, but it does not ſay to him, nor 


Cpnaxatann, that it was „ colore officit, extorſive, &c.” Extortion is a ſpecife 


offence, and is as neceſlary to be ſet forth as felonicè in an indig. 


ment. Again, he ſaid, he took ten ſhillings more than his fee 


why, this may be, for perhaps he had another demand upon him, 
SECONDLY, It is the collection of the juſtices, by way of in- 
ference, that from the whole he is guilty ; but that the juſtices 
cannot do, for here is no charge; but they have concluded from 
the premiſes, and not from the charge, for the charge does not 
affect him; for when it comes to the vz. there was no charge 
before. Os: | | | 


Afterwards, upon looking into the ſtatute, it appeared to be 
“ miſdemeanor” in the ſingular number (a7). | 


But THE Cour remained ſtill divided at fupra. 


{a) The words of the ſtatute are, * ſhall miſdemean himſclf in the execu. 
<< That the cuffos rotulorum ſhall from time 4 tion of the ſaid office, and thereupon 
tc to time, where the office of clerk of * a complaint and charge in writing 
ee the peace ſhall be void, nominate and * of ſuch miſdeom-anor ſhall be exhibit:d 
«« appoint one able and ſufficient perſon, * againit him to the juſtices in their ge. 
« reſiding in the county, to execute the neral quarter ſeſſions, it may be lay. 
« fame by himſelf or hig ſufficient de- „ ful for the ſaid juſtices, or the major 
4 puty, and to take and receive the fees, „ part of them from time to time, upen 
« profits, and perquitites thereof for ſo © examination and due proof theres, 
« long time only as ſuch clerk f the peace ( openly in their ſaid general quane; 
ze all wel] demean himſelf in bis ſaid office.” © ſeſſions, to ſuſpend or diſcharge tun 
Ax, «& Trar if any clerk of the peace * from the ſaid cfice.”” HITS a 


TRINITY! 


TRINITY TERM, 
The Fifth of Queen Anne, 


IN 


The Queen's Bench. 


Sir John Holt, Kut. Chief Fuftice. 

Sir John Powell, Kut. . 

Sir Lyttleton Powys, Knut. FJuſticet. 
Sir Henry Gould, Kut. 

Sir Edward Northey, Nut. Attorney General. 
Sir Simon Harcourt, Knt. Solicitor General. 


1 


5 Willimot againſt The Chancellor of Worceſter. Caſe 13K 
P's HIBITION.—The caſe was: Willimot commits inceſt, inhabitant ot 


in Worceſter dioceſe, and about two years after removed his ure excom- 
habitation into the dzoceſe of York; and coming to the elec- municated in 
tion of parliament-men, this citation was ſerved upon him in the Megterdioceſe. 
dioceſe of Worceſter. He appears by proxy, and pleads, that he 
lived in the dioceſe of York, and ſubject to the juriſdiction of York, 
et nulla modo, &c. 1 „„ | 


The plaintiff was excommunicated, 


Dx. FLoyp. lt is the practice of their court to call the per- 
fon perſonally to appear; for the citation was pro ſalute anime, 
and that cannot be done by proxy or Counſel. No criminal can 
appear by proxy, neither ought he to have pleaded fo contuma- 
cious a plea, but he ought to have made his appearance, with a 
faving to himſelf all benefit of exception; for prima facie there is 
a good juriſdiction to call him to anſwer, and then he ought to 
make proteſtation de non conſentiendo niſi de jure, Sc. The Roman 
ſenators had a privilege of being ſued only in their ſuperior courts ; 
but if a ſenator had committed a baſe crime, he thereby had ſo de- 
baſed himſelf, as that he _ be ſubject to the juriſdiction he 

| 4 | had 


Trinity Term, 5. Queen Anne, In B. R. 


Wir tier had offended. The ſtatute of N extends not to criming 
r ſuits, but only betwixt party and party. 7 


THE 


83 DR. Lane. The former practice to appear perſonally in eri. 
Wozczterrz. Minal proſ-cutions, was founded upon the power the Court had t 
* make him anſwer upon his oath, “ which is now taken away by the 

L 84 l ſtatute. A man who removes his habitation; muſt not be ſaid to 

| run away from their juriſdiction. The pope, by his uſurped au- 

thority, delegated to the Archbiſpop of Canterbury a power to cite 

a man out of his dioceſe, which by the ſtatute i is now gone. 


— * 
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Hour, Chief Juſtice, aid. this citation was originally wrong, 
it was againſt the ſtatute; and granted @ prohibition, that ſo the) 
might plead to it, or demur ; and ſo the point might be ſettled lo. 
Aemnly, being 2 caſe of great — "4 


Caſe I 33 | Anonymous. 
special verdict T HE COURT were of opinion that the entry of a ſpecial ver. 


amended in 0 a dict, though in a criminal proſecution (4), may be amended, 
— 11 © if it was not entered according to the n notes a ang THE ROLL 
1 may be amended (5). 


83 Juſtice, cited Raymond, 460. and fad, 3 ie 
quently amended informations. 


Quere. If the Court would amend 1 in a a Caſe where the had not 
the minutes there. f 


* 


Per Curran. If the notes and the verdict vary, the Cout 
will amend according to the. notes, elle not. | 


Per Curtam. If a jury find for the queen, and the verdict is 
3 | 5 entered for the defendant, yet at common law it is amendable fc); 
Wt ” and it was agreed in Dr. Drake's Caſe (d), if in a ſpecial verdit 
| the cler take the minutes right, and the verdi& be entered up 
wrong, the Court will amend THE ROLL according to the AR, 
"though ina criminal proſecution: OO 


(a) In what eaſes amendments are ex- neral v. White, Bunb. 283. Neweond 
eluded in criminal proſecutions, ſee v. Greenz-2. Stra: 11y7 1. Will, 3 
x. Com. Dig. Amendment“ nes * Cogan v. Ebden, 1. Burr. 383. L. 

2. Saund. 308. dowes v. Hopkins, Doug]. 376. om 

) 4- Co. 52. 2. Rol. Abr. 701. v. White, Dougl. 746. 6 

1. Roll. Rep. 82. Cro. Eliz. 112. 150. (e) Cro. Jac. 185. Yelv. 186. 
2. Wait 52. Ie EY wal (4) Poſt. 85. 95. = 
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F rinity Term, 5. Queen Anne, In B. R. 
| Anonymous. | Caſe 3 3+ 
T is a ſingular fayour to admit a defendant a pauper (a); but Paupers dif. 
[ if ſuch defendant will plead a dilatory plea, the Court will diſ- PN 
l 
(a) See the ſtatute 17. Hen. 7. c. 12. 311. Wilkinſon v. Beltſhire, 2. Brown 


Rex v. Wright, 2. Stra. 1041. Rex v. C. C. 273. 


Morgan, 2. Stra. 1215. Langley v. (5) Anonymous, 1. Salk. 506. Win- 
Blackerly, Andr. 306. Blood v. Lee, ter v. Slow, 2. Stra. 378. Taylor v. 
3. Wilſ. 24. Rex v. Charles, 3. Burr. Law, 2. Stra. 933. Solomon g. Aynel, 


Fob, Giblog v. Macarty, Cafes T. H. Fort. zo 


The Queen againſt Dr. Drake. Caſe qq. 


TH ATTORNEY-GENERAL took this difference, that this was If, in an infor, 
4 only a literal variation, and made nothing in the ſenſe; and if 3 for a l- 
this was to be allowed, no criminal would be puniſhed : for ſup- is bel 1 

ſe in the libel the word © fhον was in the information wrote « cording to the 
« the,” this would be the fame objection. 56 rene 


As to the objection of “ ſecundum tenor. * ſequent.” this is not riance of « wr 
meant to be a /iteral ſetting forth, but a /ub/antial one; as & ac- for © ww” is 
« cording to THE TENOR of the deed” is according to the ſub. ll. 5 
ſtance of it: Even the ſetting forth in hæc verba”” muſt be onl 
in ſetting forth the ſubſtance. 5. Co. Long's Caſe, which he Pine 
uſe of to this purpoſe ; that if ſuch certainty was required, the ” c 
effect would be only to confound all certainty, according to the 8. C. ; $a 
rule there mentioned, Nimza certitudo certitudinem confundit. Sup- 660. 
poſe in a certiorari to remove a record, would any man ſay, if ſuch 8. C. 3. Salk. 
a variance was, the record was not well removed? Dyer, fo. 75. 2 
Alen, fo. 30. Wnere in actions for words it is laid in hæc verba, 485, Holt, 347- 
Dyer, 119. Roll. Rep. 422. 2. Roll. Abr. 717. 724. 7. Hen. 6. © 
pl. 27. Yelv. 46. Cre. Fac. 32. Styles, 344. 3. Co. 2. theſe 
caſes he offered to ſhew, that the law required ſubſtance and not 
form. If it had been a material variance, yet as this is laid it will 
be yet well; for the information is, that in that paper is contained 
divers ſcandalous and ſeditious matter; this matter in which the 
variance is, is not the matter complained of, for that was not a 
ſcandal; and the information is not for any thing in which there 
js no hurt, - ))) | | | 

BRANTHWAIT contra. If words have a doubtful fignification, 
the Court will conſtrue them in the beſt ſenſe. The word « nor” . 
is a different word from not; the latter being a direct negative; 
the former is only a word of relation, it refers to ſomething elſe. 


| HorT, Chief Juſtice. An information for a libel may ſet forth 
the libel in Latin; neither ought the whole to be ſet forth, but 


_ oily that which is libellous in itſelf; and then at the trial, if it 


appears upon evidence that the words apſtracted from the whole 
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Trinity Term, 5. Queen Anne, In B. R. 
Tux Qvrrznx book are not libellous, the defendant muſt be acquitted, The 


e words ©« nor” and © not“ have a grammatical variation: he ſeemed 
Pu. PRAaxz- to rely much upon the cafe of The King v. Bear (a). 
Adjourned until next Term. : 


(Y 2. Salk. 417. 646. 3. Salk. 226, Carth. 407. 12. Mod. 218. Holt, 4, 
1. Ld. Ray. 414. ; | | 


Caſe 136. *The Queen againft Dr. Brown. 


Ne. If excep- A N INFORMATION was brought to have judgment for a libel, 
tions can be called. The Country Parſon's Advice to my Lord 


ken i ſt — 25 
of 1 Keeper.“ | | e 
a 3 The judgment was regularly ſigned, but the defendant did not 


move in arreſt of judgment within the four days (a). 


and 8 Tux Cour doubted whether they could hear Counſel, this 
Aud. being in a criminal cauſe, and ordered Counſel to ſpeak to this 


point. 


But THE ATTORNEY-GENERAL afterwards e e they 
ſhould take their exceptions. | 


Treny, uſed with BRANTHWAIT excepted, that this did not import a ſcandal, but, 
a fi bellaus intent, in their natural ſignification, carry a credit, as *to be wiſe as 
may become the «© Somerſet, &c.” Suppoſe an indictment for a nuſance which in 
ſubject of cri- itſelf is ſo, it is enough to ſay ſo generally; but if it be only a nu- 
=_ ow uc ſance as it is accompanied with circumſtances, there it ought to 
ERR be particularly ſet out; as for building an inn; or for building an 
1 "6 inn ad commune nocumentum is not good, &c. 2. Roll, Rep. 345, 
2. Hawk. p. C. So here the manner of ſpeaking ought to be ſet out. | 
1 Hol r, Chief Fuſtice. An information will lie for ſpeaking 
r:ironically. „ 


And MR. ATTORNEY ſaid, it was laid to be wrote ironict, and 
he ought to have ſhewed at the trial that he did not intend to ſcan- 
dalize them; and the jury are judges que anime this was done; 
and they have found the ill intent. | 


Judgment of the pillory, and fine of forty marks. 


(2) See Algernon Sidney's Caſe, Cafe, 3. St. Tr. 543. Rex vv. Opie and 
3. St. Tr. 820. Rex v. Thomas Roſe- Dodge, 1. Saund. 301. Rex v. Morris, 
well, 3. St. Tr. 1050. Rex v Richard 2, Burr. 1189. Rex v. Daniel Holt, 
Eniglitly, 4. St. Tr. 779. Lord Grey's 5. Term Rep. 436. a 


Caſe 137. | Lord Kingſale againſt Compton. 


Freire teſted by RECORD of Trinity Term, an award upon THE ROLL to tr) 
award, before the iſſue returnable ſuch a day; error, that the venire bore 
ue joined. teſte before iſſue joined. 8 

5 Where 


—B mY 


his maſter to receiye money, cannot releaſe or diſcharge his maſ- 


Trinity Term, 5. Queen Anne, In B. R. 
| Where che award upon che roll is wrong, the flatute of Feofails Leas 
will not extend to it. | 7 8 =o 5 5 
PowELL, Juſtice. The flatutes of Feofails will not help the Coxrrox. 


erroneous award of the Court. 


This was a Writ of error, and the error aſſigned was, that the re- 
cord was of Trinity Term, the venire was awarded & returnable * [ 87 ] 
Craſtino Trin. which was before the Term; now this being a 
wrong award of the Court, it muſt be intended returnable the year 
after, which is an erroneous award of the Court, and then there is 
nothing to award the writ by, the roll being wrong. ; 


TE Cour ſeemed to be of opinion, that this was error, and 
not helped by the ſtatutes of Jecaili. 


Sed adiournatur, 


Sir Charles Thorold againſt Smith. & Caſe 138. 
TDARNELL, Serjeant. A receipt ſhall not be a good diſcharge, If acreditor ſend 


where a ſervant had nota ſpecial authority to give a receipt (a), his ſervant to 
Suppoſe a ſervant give a receipt, and do not receive the money, co 8 
ſhall this bind the maſter ? ſo if he take any collateral ſecurity, the ſervant re- 


as a bond. ceĩve a banker's 


3 3 . check 
Ms. ExRES. The queſtion is, If a ſervant is ſent by his i OE 


maſter for money, and receive anything elſe in lieu of money, able time until 
whether this is a purſuance of his authority? It did not appear in the banker fails; 
this caſe, that Sir Charles Thorold had any notice of the receipt Whether 
of the bills, nor of Fohn/or's breaking; but the ſervant ſent the ns PR 


note back upon hearing of Johnſon's breaking. A ſervant ſent by NE 


ter's debt without receiving the money ; for a receiver has no Keen 
power to make any commutation without a ſpecial authority (5). 


SIX JamEs MoPNTAGUE contra. The authorities cited from 
the old books (c) will not weigh much in this caſe; for the way of 
trade and commerce is of a quite different nature now. 

HoLT, Chief Tuftice. A bill of exchange or goldſmith's note is 
not payment (d), unleſs the party omits receiving of it in a reaſon- 
able time, as three days, when he might have received it (e) ; but 
if he give a receipt and accept the note as payment, this ſhall bind 


(a) Year-Book 10. Hen. 7. pl. 9. | Pepys v. Sir John Lambert, 1. Stra. 707. 


4. Hen. 6. pl. 1. 40. Aſſize, 38. Eaſt India Company v Chitty, 2. Stra. 
© (6) Doctor and Student, 138. b. 1175. Fletcher v. Sandys, 2. Stra. 1248. 
(c) Vide ſupra note (a). Taſſell v. Lee, 1. Ld. Ray. 744. Ap- 
(d) See Ruſſell v. Hankey, 6, Term pleton v. Sweetapple, Bayley on Bills, 33. 
Rep. 12. | | 34. Ward v. Evans, Ld. Ray. 928. 


(e) See Moor v. Warren, 1. Stra. 415. Hill v. Lewis, I. Saik. 32. Hankey v. 
Turner v. Mead, 1. Stra 416. Man- Trotman, 1. Black. Rep. 1. Metcalf v. 
waring v. Harrifon, I. Stra. 50g. Hay- Hall, Beawes L. M. 482. Chamberlain 
ward v. Bank of England, 1. Stra. 550 v. De La Rive, 2. Will. 353. 

| | nim. 


Junozory vant. Where a man has authority to receive money, he cannot 
= receive anything elſe. It is common practice, if a man receive a 
* golaſmith's note, and give a receipt, it is purchaſing the bil, 
9 [ 88 ] In this caſe, it muſt be underſtood according to the courſe of the 
world and trade, that this ſervant had a general authority to do 
what his maſter would have done; this caſe differs much from the 
caſe of a ſervant or attorney to one particular purpoſe, but this is 
in nature of a factor, &c. | | 


PowELL, Juſtice. No modern practice will alter the old law. 
The party himſelf may give a receipt, but a general receiver can- 
not receive any thing elſe. His own acquittance would ſtop him, 
but his ſervant's receipt will not. In this caſe the ſervant wa 
ſent to receive money : This ſervant, he ſuppoſed, had many times 
received hi for his maſter, and this is an authority to this pur. 
poſe; but this indeed was proper matter of evidence, being the 
conſtant practice of the world; and had this not been, Sir Chgrls 
would have aſked his ſervant what he had done; and when he had 
told him he had received ſuch a note, it is a ſtrong preſumption his 
maſter approved of it, or elſe, it is to be preſumed, he would have 
ſent it back again. = —— 

Adjournatur, | 

HoLrT, Chief Juſtice, thought this was more matter of evidence 

than law; and any jury at Guildhall would find payment by a bill 
to be a good payment, it being the common practice of the city, 
And he propoſed à new trial, whether the ſeryant had power to 
receive a bill, and give a receipt ; which was agreed to. 

HoLT, Chief Fuſtice. In this cafe, the receipt of a ſervant 
that has power, is the receipt of the maſter, - | | 


Cafe 139. Andrews againſt Strowd. 


Se tele ment to T HE CASE was this: A ſettlement was made to huſband and 
duſband and wife for life, and if he die withot iſſue male living, or in 
ET Fen ntrs ſa mere at the time of his death, remainder to truitees for 


mainder to truſ- N , 
tees for years. five hundred years to raiſe daughters portions, 


Sc. Holt, 623. The huſband died, leaving iſſue male at the time of his death; 
S. C. 1. Bro. which iſſue male ſoon after died without iſſue male; and the wife 


P. C. 143. died: | 2 
S. C. 10. Viner, | 3 5 : 
he Tux QUESTION was, Whether this term ſhould riſe up again 


5 0 
[ 89 ] for the benefit of the * daughters? > 
S. C. 16. Yiner, The opinion and judgment of THE Cour T was, that it ſhould 


453- not, it being a condition precedent, and not @ remainder upon the 
> . 102. ne 4 j O 5 . q : , d 
1 5 ö tion of the eſtate- tail (a). 

* Vern, 29% : (a) Goodier v. Clark, . Lev. 23. 


This 


12 
- 


<P OO 2K i + Oo» Ow 


— ;- 


Trinity Term, 5. Queen Anne, In B. R. 


This judgment was reverſed in the houſe of lords, upon the rea- Arivatwe 
ſoning that MR. RAY MOND urged (a), viz. that the time of his 2 


death related only to the vente ſa mere; and then it was no more W 
than a uſual limitation ; for the wife was not enceinte. 
C.) See the ſubſtance of the arguments 1. Bro. P. C. 146, 
Anonymous. _ Cale 140. 


) AYMOND objected, that this Court could not reverſe a Quere, If B. R. 
R judgment given in another court, unleſs they could give the £3 give 2 
ſame judgment the other court ſhould have given; which in this ES 
caſe cannot be, becauſe the plaintiff in the original action was could not. 
dead, and the Court cannot give judgment for a dead man. He, 
as executor, might have an action for bonts aſportatis in vita teſ- 


tatoris, but that is by the ſtatute Edward the Third. 


HoLrT, Chief Fuftice. If this Court cannot give the ſame jud 
ment as the 2 ſhould have given, 15 5 5 = 
by the death of the plaintiff there is abated : but this Court will 
reverſe the judgment, which otherwiſe would be a perpetual bar; 
and by the reverſal the executor is reftored to his action. | 


Anonymous. ;i5x Call 


ER CURIAM. If a man's eſtate is of ſuch a nature, as that Commiſſioners 
the commiſſioners cannot aſſeſs a certain tax upon every man, of taxes. 


ain. the caſe of common, &c. they ought not to meddle with it. Pot. 206. 


Anonymous. "55.644 008 142. 


WHERE the plaintiff in error is nonſuited, or where the judę- Coſts on diſcon- 
ment is affirmed, or a diſcontinuance, there coſts ſhall be al- tinuance, &c. 
lowed (4), but no coſts where he is barred. 9. h 


(a) By the expreſs words of the ſta- plaintiff in error ſhall pay double coſts on 
tutes 3. Hen. 7. c. 10. and 8. & 9. Will. 3. the judgment being affirmed. See Hul- 
e. 11. and by 13. Car. 2. c. 2.1, 10. ſuch lock on Coſts, 280 to 296. 


1 Healy againff Welch. Ciuaſe 143. 


RESPASS rox His HoRsE. The defendant pleaded, that Tender of a- 
one Pooley was owner of the horſe, and that the horſe ſtrayed mends for keep . 


out of his poſſeſſion and came to the hands of the plaintiff; and ing n eſtray, 


that he, by the command of Pooley, demanded the horſe within a 

year, &c. and tendered amends, and that the plaintiff refuſing to 5 C. Salk. 686. 
deliver him, he took him. To this there was a frivolous replica- S. C. Holt, 563. 
tion, and upon that a demurrer (a). | x; ; 


e The foregoing part of this cafe is inferted from Same Caſe, Salk. 686. 
N Hor r, 
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* 4 5 * a 5-1 «„ 
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Trinity Term, 5. Queen Anne, In B. R. 
Hol r, Chief Fuſtice, cited theſe caſes to ſhew, that in caſe of | 


an eſtray, the lord ought to make a demand of what the amendz 
' ought to be for the keeping; and then, if the party think the de. 


mand unreaſonable, he * ought to tender ſufficient amends; but it 


he tender inſufficient amends, the lord ought to take iſſue, and let 


the jury ſettle what the keeping is worth. Wey, 144. Gig, 
Nor E, In this caſe the action was brought for an eſtray colt; 

and by the replication it appeared, that it was after the year, and 

then it ceaſed to be an eſtray, and became the lord's property. 


Hor r, Chief Fuſtice. It became an eſtray after the firſt pro- 
clamation, and not ſooner 3 the owner is ſubject to pay for no more 
than a year's keeping, which ſhall commence from the ſcizure, 

 PowELt, Juſtice. The pleading a tender of ſufficient amend; 
is well, and a good iſſue. | LO Ys ; 
This cafe (a) was argued again. | 

EvRE, for the plaintiff, argued, that the plea was not good, 
beeauſe the certainty of the ſum tendered is not ſet forth, nor i 
there any refuſal ; for the refuſal is of the gelding ; but it is not fail 


that he refuſed the money, and all the precedents of tenders are oſ 


a ſum certain; and the book cited of 44. Ed. 3. c. 14. is not 
againſt me, for that is no more than the iſſue may be taken on the 
ſufficiency of the amends. | 


Sqv1BB, for the defendant, argued, that the tender for ſufficient 
. was well enough, and that proper iſſue was the fufficiency 
of the amends; and if not, it was but a default in form, which is 
aided by a general demurrer; as if I plead myſelf to be couſin and 
heir, and do not ſhew how, this is bad on ſpecial demurrer; but 
if you demur generally, it is aided, and the Court did hold, that 
tendering ſufficient amends is enough, aſcertaining the fame; and 


the proper iflue is ſufficient, or not ſufficient. 


And Hol r, Chief Juſtice, faid, it was never neceſſary to plead 
in certain the ſum tendered, unleſs the lord demands too much; 
for when the lord demands ſo much, then the owner ſhall tender 
fo much, and which of them is ſufficient, to the jury is a queſtion: 
but the owner muſt in ſuch caſe ſet forth a ſum certain; for though 
the lord demands too much, yet he may keep the eſtray until the 


_ owner does tender fufficient amends. 1. Noll. 879. 5. by 
TANPIETD, Chief Fuſtice. But in this cafe the plaintiff's repli- 
cation does deftroy his action; becauſe firſt he brings treſpaſs for 


his taking an eſtray, and then in his replication he does not fet 
forth that he did proclaim him; and it does alſo there appear, that 
it was more than a year and a day after the taking him as an eftray, 


that the defendant, as owner, took him away; now after the year 


and the day, the lord had the abſolute property in him, which i 


() The following part of this cafe is taken from Holt's Report of ſame caſe, 5k, 
. : muc 


Trinity Term, 5. Queen Anne, In B. R. 


much greater property than a lord has in an eſtray; and if you do Hnzrzy 

£r# declare for him as an eſtray, and in your replication ſhew the = 

property was abſolute in you, that is bad; then if you do not ſhew _ Wiren 
that this eſtray was proclaimed the next market - day after the ſame 

was found, at the next market- town, you have no property in the 

eſtray, and ſo your action fails therein alſo; for you muſt, to juſtify 

yourlelf, ſhew that you did what the law required of you to give 


you this title. | 
To which PowELL, Juſtice, agreed. 


HoLT, Chief Fuſtice. If the owner of an eſtray comes to the 
lord and demands his beaſt, the lord is not obliged to give it him 
immediately, until he is ſatisfied by the owner's deſcription of the 
marks, that he is the owner's, and when he is ſatisfied therein, 
then it is proper for the lord to make his demand ; and if it be the 
owner's, he is to tender a ſum certain; and ſo it mult be pleaded, 
but it is not neceffary in this caſe. The owner of an eſtray can- 
not reaſonably know what amends are ſufficient, for which reaſon 
the lord is to make his demand; but where cattle are taken a- 
| mage-feaſant, the owner is at his peril to know what damage the 
cattle have done, and is to make a tender of ſufficient amends ; and 
he that does take the cattle in ſuch cafe need not make any de- 


mand. 


So in this caſe, for all theſe reaſons, THE Cour gave judg- 
ment for the defendant. 5 | 


5 | Smith againſt Tindal. + Caſe 144. 
WELD, Serjeant. The queſtion aroſe upon a deviſe to one A deviſe of « all 
« of all his lands and hereditaments.” It is true, the in- © my lands, te- 
| tent of the party ſhall be ſupported if poſſible; as John à Stiles nements and 
* ſhall be my heir,” this carries a plain intent that the deviſee 5 
ſhall ſtand in loco of the heir. So a deviſe to one © for ever; and « 3 * 

this is agreeable to the law, for a releaſe of © all his eſtate” will « figus, re- 
extinguiſh the right. The word © hereditament” is a common ferving ſo much 


word, and it is here accompanied with other words; it is a word He to be dife 
tributed to the 


frequently inſerted in conveyances; even in a leaſe for years; nay, poor of the pa- 
it is ſo commonly put into leaſes, that people ſcarce think it ſafe ric for ever, 
without it. Now the intent of the deviſor does nowhere appear to paiſes an eſtate 
carry the intereſt, nor will this word bear ſuch a conſtruction. It in fee, by reaſon 
is true, the word © bereditas” implies the intereſt, but the word *; the- pays 
« hereditament”” is the thing itſelf, via. the land (a). The word wy. w_ . ee. 
© hereditament” ſignifies not only what a man has by deſcent, but the way « fo. 
alſo what he has by purchaſe. If a man has only an eſtate for life,“ ,in 
if he give «all his hereditaments for years, why this will paſs (6), S. C. poſt. 1c. 

. 8. C. 2. Salk, 685. 8. C. Holt, 235. S. C. 2. Eq. Ab. 300. 


(a) Spelman's Gloffary, 203. S. C. Meor, 873. Brown v. Waite, 
(5) Wediake . Harding, Hob. 2. 1. Vent. 299. | 
| | If 
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| Caſe 145. 


warraity. ' 


Tarid in which 


Feoffment with 


ef 8 44 Re * : oY e Ras, 4. 
Trinity Term, 5. Queen Anne, In B. R. 


If a tenant for life of lands levy a fine with warranty, the war. 


ranty deſcends upon him in reverſion (a). Nobody will ſay, but 
if tenant for life levy a fine, he in reverſion might have etitered fo 
the forfeiture. Where a warranty extinguiſhes a right, a releaſe 


of that warranty will ſet it up again. The pleading à rebutter 


** ſhews it does not give a right; for the concluſion is not judg. 
ment ff 4710, but is by eſtoppel (b). If a man covenant to make 
further conveyance, a man is not bound to convey with warranty, 


| becauſe it is no conveyance, but only a bar (c). No doubt a 


warranty, fo long as it accompanies the land, is a good defence. 


Ma. GirgER T. As to the objeclion ariſing from the word 
ce hereditament” being mingled with other words, © lands and te- 
« nements, the Court will not intend, when people are con- 
veying their rights, that words are uſed for tautology (4). The 
ſtatute of Limitations cannot be given in evidence, where TR 


MI1SE is joined upon the mere right. | | 
Hol. r, ee. The word © hereditament” ſignifies the 
have an eſtate of inheritance. If a man leaſe « al 
his hereditamentt in D.“ this will carry all whereof he has an 
inheritance; and all freeholds, &c. (e). | 


PowELL, Juſtice. & Hereditament” deſcribes the thing af 


which an eſtate of inheritance may be; and carries that which 


lands or tenements will not do; &. as common, &c. And the 
pleading is, guod clamat ut jus et hereditament. ſuum (. He faid, 


that he did not go upon the word © hereditament,” but the word 
e intereſt.” In this caſe, he ſaid, the aid ame charge went a great 
way to carry a fee (g}; and the perfonal eſtate will not be liable, 
but the charge ſhall riſe out of the land; which is permanent. 


102. 2. Salk, mer . Richards, 3. Term Rep. 356. 


(a) See ſame caſe, poſt. ©. 
Moor w. Miller, 5. Term Rep. 558. 


658 5. Holt, 235. ; 


(5) Fitz. Abr. Droit“ 29. | J) Sec Brown v. Wiatt, 1. Vent. 


(ec) Malcott v. Denne, 1. Roll. Rep. 299. 5 | 
71. Laſce lles v. Chatterton, Rayun. 190. (g) See Baddelly v. Leppingwel, 
(4) 1. Roll. Abr. 834. l 23. Burr. 1533. Frogmorton v. Halliday, 
(e) It is now ſettled, that the word 3. Burr. 1618. Doe v. Richards, 
4 hereditament”* will not paſs a fee. 3. Term Rep. 356. Goodrieht v. Stoc- 
Hopewell v. Ackland, Salk. 239. Can- Ker, 5. Term Rep. 13. Moot ©. Miller, 
ning v. Canning, Mofel:y, 240. Pal- 5. Term Rep. 558. 


Anonymous. | 
Fort, Chief Fuftice: A father tenant for life, remainder to 
his wife, remainder to his firſt fon in tail; the fon is at age, 
the father makes a feoffmemi in fee with warranty, and takes back 
an eſtate to him and his wife; the huſband dies, the wife is re- 
mitred, but the collateral warranty binds the ſon, for he is not re- 
mitted, See the caſe of Heywood v. Smith (a). 


(4) 1. Bult. 165. 5 
| Anonymous 


Trinity Term, 5 Queen Anne, In B. R. 


Anonymous. | Caſe 146. 


8 HT. Chief Juſtice. If a legacy be given, or a ſum of money Debt for money 
III in groſs deviſed out of lands, he doubted not but an action deviſed as a le- 
of debt might be brought for that money; though ſuch action 5 

never as yet had been brought; and he“ doubted not but that [ 92 ] 

it might be brought upon the ſtatute of 32. Hen. 8. c. 1. For © 
whenever a ſtatute gives a right, it muſt by neceſſary conſequence , . 36. 
give a remedy; and the proper remedy in ſuch caſe is debt, which 1. Ch. Caſes, 57. 
may be founded on that ſtatute (a). 257. 
| l Ee I. Ch. Rep. 134- 
(a) See Trevanion v. Howell, Cro. Rep. 690. it is determined that an action at 2. Ld. Ray. 937. 

Eliz. 91. Keech v. Kenegall, 1. Vezey, law will not now lie for alegacy ; but that | 

125. Anonymous, 6. Mod. 27. Hawkes application on this ſubject mutt be to the 

2. Saunders, Cowp. 291. Atkins and court of chancery. See alſo Brown v. El- 

his Wife 1. Hill, Cowp. 284. Lewis v. ton, 3. Peer. Wms. 202. Harriſon v. 

© Lewis, 1. H. Bl. Rep. 111. z0tis.—But © Buckle, 1. Stra. 239. Fariſh v. Wilſon, 

in the caſe of Roſe v. Bowler, I. H. Bl. Peake's Nifi Prius, I% 

Rep. 113. and Decks v. Strutt, 5. Term 5 


27. 


Anonymous. 5 Caſe 147. 


f POWELL, Juſtice. If I give money to another to buy goods Debt or account 
I for me, and he neglects to buy them, for this breach of truſt for money de- 
I ſhall have election to bring debt or account; and cited four or Wered to buy 
hve caſes. | | oo 
Hor r, Chief Fuftice, contra. If the party did not take it as a 
debt, but ad computandum, or ad merchandizandum, it muſt be an 
account, and he ſhall have the benefit of an accountant ; which is, 
he may plead being robbed (a), which ſhall be a good plea in the 
laſt caſe, and not in the fuſt, „ | 5 
Adjourned. 


9 EW caſe of Vere v. Smith, 2. Lev. 5. 8. C. 1. Vent. 121. 8. C. a. Keb. | 
701. 779. 30. 5 


Anonymous. n © 
PER CURIAM. Although a cauſe has proceeded no farther Peclarstion nt 
than in paper, yet if the time be out for the entering it up amendable on 
upon the record, this Court will not give leave, upon motion, payment of 
p amend the declaration upon paying coſts, Let them declare ots. 
novo. | | 8 | 


Buckley againfſi Cambell (a). Caſe 14 
N brough ign bi 3 
| aſſumpſit was brought on a foreign bill of exchange, to PAY Foreign uſances 
according to the cuſtom of merchants ſo much money, at two to be ſhewn in 
@ vlances, viz, at Amſterdam ; but it did not appear what the time the declaration. 
of thoſe uſances was. ny S. C. r, Salk. 
Hor r, Chief Fuſtice, ſaid, he would take notice of the cuſ. 131. 
tom of merchants here, but not of that at Amſterdam or Venice, Id on Bills, 
Tc. In ſuch cafe, you muſt ſet forth the cuſtom in your declaration. Bailey on Bills 


(a) It appears that this caſe was in Hilary Term, 7. Aun. S. C. 1. Salk. 131. 5+ | 
Vor. XI. | 1 MICHAELMASC 
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MICHAE MAS TERM, 
The Fifth of Queen Anne, 
IN 
The Queen's Bench. 


y John Holt, Kut. Chief Justice. 

Sir John Powell, Kut. J 

Sir Lyttletori Powys, Kut. Tuſtices. 

Sir Henry Gould, Kut. : 

Sir Edward Northey, Kut. Attorney General. 
Sir Simon Harcourt, Kut. Solicitor General. 


„ 
3 * Hacket againft Tilly. Caſe 150. 
IT NEBT vurox a BoxD conditioned to fave harmleſs againſt wed 
| E any actions brought for any eſcapes. | ee 
: 3 eſcapes. 

A difference was taken between a general condition, and a con- 40 La 
Kition only to ſave harmleſs againſt eſcapes ſuffered by the party him- 165, wn 


elf: and then a conſtruction of words ſhall be according to the 8. C. Holt, 20. 
intent of the parties. 1. Lev. 63. Telv. 197. Hob. 14. Dyer, S. C. 2. Ld. Ray. 
bob, Owen, 10. Dyer, 17. A condition (a) ſhall be intended 1207. 

or the benefit of the obligor, and is in the nature of a defeaſance; 


lter if the bond had been ſingle. 


Horr, (Cy Juſtice. A bond to fave a man harmleſs from an 
Inlawful act already done is not void, but is an undertaking to 
ring him off. There is a difference between ſaving a man harm- 

ls from an action, and a judgment; for in ſaving him harmleſs _ 
ſom an action, he muſt take care that it does not go to judg- 
ent; for then it is no longer an action (6). | 


(a) For conſtruction of conditions, (5) Sed quære, If not the neceſſary 
* Hob. 304, Hut. 40. 18. Edw.4. conſequence of an action? and ſo within 
I. 1. Roll. Abr. 417. A bond con- the condition.—-NoTz 10 former edition, 
ned to commit maintenance is void. 
Leo, 10). Moor, 186. 10. Co. 101. 
"Ts to former edition. | 


> | Powsz., 


Michaelmas Term, 5. Queen Anne, In B. R. 
Hacxzt PowELL, Juſtice. If a om take a bond from a ſervant, 9 
_ fave him harmleſs from all eſcapes to be ſuffered by the ſervant, j 
rr. is good. A condition may be good for part, and void for pan; 
* [ 94 ] but a condition againſt a ſtatute, if it is void in part, is void in 
| the whole. See the flat, 23. Hen. 6. c. 10. 10. G. 19, 
11. Co. 53. | | | 


Ws Lord Banbury's Caſe. 


Miſnomer avoids MerION to ſet aſide a judgment irregular] y entered up, an 


both judgment to ſet aſide the execution thereon. 
and execution. 


S. C. 2. Ld. Ray. CHARLES Earl of Banbury gave a warrant of attorney to ente 
1247. up judgment by that name, but the plaintiff entered it up by the 
S. C. Salk. 47. name of Charles Knowles, Eſq. Tt appeared that the bond was by 
8 the name of CñHARLESs Earl Banbury, &c. . 


242. Tu Cour ſet it aſide 3 but ſaid, that if a nobleman will admit 
7, Sal. 3- himſelf to have a wrong name, ſo that it cannot appcar to the 
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Bad 3 as Court that he is @ peer, he ſhall not after ſay he is a peer, and 5 
5 | | alter the nature of the execution (a). 
0 . (a) Sce Lord Lonſdale v. Littledale, 2. H. Bl. Rep. 299. F 
FRY A Anonymous. 5 
1 In what caſes MIN. SALKELD cited the following caſes, as to copyholien 
A . | copyholders ſhall forfeiting their eſtates by exceeding their authority; as for: {i 
rw pri ther tenant for life treſpaſſing upon the inheritance, by cutting timbe, 
$300 8 Lord Rich v. Makepeice (a), Hoſeins v. Robbins (b), Bruli ( 
3 . bl * . 
1 Beare (c), Rockey v. Huggins (d), Paſton v. Utber (e). I 
1 compared the cafe of a copyholder to the cafe of tenant at will 
FEE dix. that which could be a determination of the will at comma Wi © 
1 law, is a forfeiture of his copyhold {f}. | ca 
1 Mx. Eyxs. If a tenant for life lay a cuſtom for all wink T 
HEE falls of timber, this is a void cuſtom, being a greater than bel |. 
Bt to his eſtate; for it is a cuſtom to take away that right from WW be, 
5 lord which the law gives him, without any particular reaſon to ei it 
* large his privilege further than the nature of his eſtate allowed (1) WW 8, 
1 A cuſtom for a feme- covert to deviſe is void, for that ſhe hasw 
1 property (5). Where a cuſtom is for the benefit of the elit; f 
1 (a) Noy, 29. 084364. 8. C. Hetley, 5. S. C. Wind, 
f | ; ) x. Vent. 123. 163. S. C. 2. Lev. 2. Ent. 432.—See alſo Peachy v. Dutt 10 
3 S. C. 1. Mod. 74. S. C. 2. Saund. 324. Somerſet, Stra. 447. | If 
1 S. C. 2. Keb. 757. 842. S. C. Pollex- (J) See Burr. Rep. 1 543. and Go t 
43 fen, 13. - win v. Spray, 2. Term Rep. 474 3 phy 
8 (e „„ | (g) Moor, 8. Fitz. Abr. « Dk lay 
ö td) W. Jones, 245. S. C. Cro. Car. 13. | 
220. | 5) 1. Sid. 261. Winch, 8. 
(e) Hutton, 10a. S. C. Lit, Rep. ä N 60 
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gere a cuſtom to charge it may be good ; becauſe of the conſidera- Axoxymors. 
tion of the benefit. Their being blown down by tempeſt, without 

the default of the ſervant, ſhall excuſe him from a forfeiture of his 

eſtate; but why for this ſhall the lord“ loſe his property; for be- *[ 95 ] 
| fore they were blown down the property was in the lord, &c. (a). 

This is a privilege too great for the eſtate of the copyholder for 

life, and ſo a void cuſtom, 


| Mx. KING. It is not unreaſonable, that at the original grant 
E there might be a ſpecial agreement between lord and tenant, that 
he ſhould not be liable to be entered upon when any ſuch accident 
happened; and in conſideration thereof, he might poſſibly promile 
to plant young trees, or do ſome other act, &c. 


ws HoLT, Chief Fuſtice. It is agreed, that a copyholder has a 
u poſſeſlory property, and when his poſſeſſion is gone, his property 
js gone; now ſhall the ſeverance transfer the property, &c. 

Init PowELL, Juſtice. Suppoſe a cuſtom, that if the houſe fall, the 
the materials ſnould be the tenant's, could that be good? Again, ſhall 


| the act of God do a wrong to the lord? Frank-bank was to en- 
courage the tenant to go into the wars; if they were killed, the 
lord would not take the benefit, but gave the eſtate to the wife, 

| to encourage them to fight; and this POWELL, Juſtice, thought 

| was the original of frank- bank. | | 


(a) Godb. 234+ 
Gen | | CAE £4 | 
* The Queen againſt Dr. Drake. Caſe 153. 
; £ (GOULD, Juſtice, as to the FIRST POINT, viz. Whether this It, in an infor- 
5 be a libel ? was of opinion that the words are a libel. mation for a li- 


SECOND POINT, viz. Whether there be fuch a variance between . pen 
* nt” and nor,“ as to make it a material variance? This is the © cordingto the 
caſe of a libel founded upon a writing, and not like the caſes of . %, follow- 
words; for there it is ſufficient to find the words to be actionable (a). Ms bs: Were 
The words are materially different, for the one is a negative copu - inſtead of © nor 
ative, and the other has a different ſenſe. There is a difference is fatal; for the 


between an action founded upon a deed, as deht upon a bond; there, words have a 


0 

if there be a variance, one may plead non eſt factum; not ſo here. Afferent gram- 
1 So he concluded that judgment ought to be for the defendant, ee, 1 
Power, Juſtice. It is a libel, and a very virulent one. As ante, 78. 34. 


to this variance it is a mere lip, but it is ſuch a one as will occa- S. C. 2. Salk. 
fon a judgment for the defendant. « Not” may begin a ſentence, . 

but © nor cannat ; it is a relative, and of another part of ſpeech. = W 
If the Court was not to ſtop at a word, where would be the ve S. C. Holt 247, 
plus ultra (b) It is objected, that in declarations for words, you 425. 9 
lay © in hæc verba Anglicana ſequent. v1z.” which is as ſtrict as » [9 61 


105 Regiſter, 269. Cro. Jac. 407. (6) Hob. 179. Yelv. 46. Cro. Jac, 
297 Th - 
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Tux Quzex © ſecundumtenor. ſequent.” I anſwer, words are guaft in the air, by 
againſt liter ſeriptæ manent. Again, in an action the ſcandal is the my, 
. ter; here, the writing, &c. (a). The word “ tenor“ is by egy, 
ſtant uſage become a law term; and is to be an exact copy, accord. 


ing to the caſe of The King v. Bear (b). - 


Powys, Juſtice. The conſequence might be ill, in giving aloo 
in ſuch caſes as theſe, though the difference ſeems ſmall and trifling; 
for if Judges have ſuch a power, it may be carried to caſes of tre, 
fon, and endanger mens lives by inferences. The Books are ful 
of the learning of variance material and immaterial ; but vou d 
not count there upon THE TENOR, but upon the record in genen 


Note. as in words, &c. Ad effet!um is not good. In law there cannot be 


A TENOR of words; for there is no original to compare the tenor 
by; for tne words remain only in the idea of the mind (c). If the 
tenor be a copy, which mult be intended a true copy, then how can 
the tenor admit of a variance, be it material or immaterial? A man 
may declare for more, but if the jury find the ve: y words that ate 
actionable it is good (4). He thought the caſe of Sir John Sid. 
Jam (e) a little ſhaken. In Charles the Second's time there was a 
act, that to ſay © the king was a papiſt, a præmunire ſhould be in. 
curred : Suppoſe a man had been indicted, and a jury found, that 
he faid he believed the king to be a papiſt,“ he could not hare 
been found guilty; for to ſay “I believe a man a papiſt,” is not ſo 
much as to affirm him to be one; for the latter implies a knowledge 
of his own. Hethought it not proper to extend caſes of this kind, 
for fear of the dangerous conſequences ; and that judgment ſhoull 
be for the defendant, | 


HoLT, Chief Juſtice. The queſtion is, Whether this is ſuch 
a variance from the information as to make him not guilty, Gt. 
It is ſuch a variance. Fraer, If a libel be ſet forth in theſe 
Enrliſh * words, a variance ſpoils the whole information. S? coxp- 
LY, „the tenor“ is the ſame as if it had ſaid, in biis Anglican 
verbis (.“ It it had been in Latin it had been good, becauſe 
the matter and ſubſtance is deſcribed in the form in that caſe ; but 
in this caſe it is diſtinguiſhed from any other matter and thing, by 
the deſcription and by the words & ſecundum tenorem ſequent.” 
There is no difference betwixt tranſient actions founded on wrong, 
and words; for words are an injury. Suppoſe the jury had found 
no title to the libel, whereas the attorney had ſet it forth and de- 


* 
* 
ao 
4 
— 


(a) Cro. Car: 328. ry. Co. 137. cc maintainer of thieves; and he is a ff 
(%) 2. Salk. 417. 646. 3. Salk. 226. © rhief himſelf; the jury found, that he 
Carth. 407. 12. Mcd. 2:8. Holt, 42. ſpoke all the words except the word 
1. Ld. Ray. 414. ce flrong,”* and the verdict was held gcod. 
(c) Year-Book 7. Hen. 6. pl. 18. and Dyer, 76. See alſo the caſe of Compa3- 
; | non v. Martin, 2. Bl. Rep. 791. ad 
(4) Thus in an action by Sir Fob» Bull. N. P. 5. 
Furgcs for theſe words ſpoken by Mar- (e) Cro. El:z. 503. 
rer/ord, © There is great neſt of thieves (J) 5, Co. 53, 2. Saund. 121. 
« at Piſten, and Sv Jahn Burges is the 


1 


ſcribes 


— WT as $4, 


<<” a FF wy 


could not do: 
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Ludbed it with a title, it had been naught (a). What rule ſhall the Tur Quzes 
Court be guided by ? It is true, the difference is trifling, but where 422 
hall we ftop, if we begin to allow of any variations in ſuch caſes ? 


R. DaAaKEs 


NoTE, 2. Cre. 32. Yelv. 152. were cited for declarations 


ina words for more than is found. | 


judgment was given for the defendant, but a writ of error in- 


| tended (C). 


(a) See Sir Edward Walgrave's Caſe, Rex v. May, Dougl. 194. Rex v. Pepe 
Dyer 203. 4. . pett, 1. Term Rep. 235. Rex v. Hart, 
; 5) See Rex v. Beach, Cowp. 229. Caſes in Crown Law, 131. | 


The Queen avainſt Smith. Caſe 154- 


HE DEFENDANT was in execution in NEWGATE, at the ſuit The queen's 


. debtor in News 


upon an extent. 
1 of the queen, po 2 
It was moved, that this Court would grant a habeas corpus to to the marſhal. 


| bring him here, that che bail might diſcharge themſelves ; Burr. 1376. 


But this motion was ftrenuoufly oppoſed by THE ATTORNEY 
GENERAL, for that the queen by her prerogative ſhould have the 
election of her gaol; and if he came here, it was only in order to 
be turned over to THE MARSHAL, which he infiſted on the Court 


— - - 


But THE Count ſeemed inclinable to give the bail an oppor- 


E tunity to ſurrender him, and to commit him to THE MARSHAL, 
| as well for the queen as the party. 1. Cro. 389. Dyer, 297. 


And accordingly THE CouRT did turn him over. for this, and 
for all other actions for which the plaintiff might declare againſt 
him in this court (2). FL io pon 


| - (a) See the ſtatute 25. Edu. 3. c. 13. caſe of the Bail of Boiſe and Sellers, 


Peter Vergen's Caſe, 2. Stra. 1217. . Stra. 640. French's Caſe, Salk. $53. 
Bond v. Iſaac, 1. Burr. 339. Fowler Chitty's Caſe, 1. Wilſ. 248. Sec alſo 


v. Dean, 4. Burr. 2034, Dr. Bettſ- Sellon's Practice, 180. Tiad's Practice, 


worth v. Potts, 3. Burr. 1876. The 148, 149. a 
984 
* Brown againſt Dyer. Caſe 155. 


FJECTMENT. Dyer being ſeiſed in fee according to the cuſ. Cuftomary dif- 


tom, which is for lands to deſcend to the younger ſon, and the cent to the 
wife to have an eſtate during her life, the father had iſſue a ſon 1885. 95 . 
by one venter, and another by another venter ; the father dies ; the Re Px ; _ 


wife enters, and then the youngeſt ſon dies without iſſue. mall break the 


The firſt queſtion was, Whether the intermediate eſtate of the dae, 3 


wile ſo broke the deſcent from the younger ſon, as to make the S. C. ante, 70. 


eſder ſon of the half blood to the younger incapable of inhe- 73. 
| riting 2 S. C. poſt. 107. 


ES ___ RavyMonp, 5 C. Holt, 263 
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Brown RaymonD. This is no more than if the younger ſon ha 
«247 never been born; and the elder ſhall make his title from his father, 
without taking notice of the brother (2). Where a cuſtom dye 
not provide for collateral matters, it ſhall be guided by common 


SR > * 22 —_ — 3 EIT OD N _ 
OE e By» ee yr y 4 9. may 1 = 
K . 2 3 


* law (5). The eſtate of the wife is a continuance of the eſtate oſ 
FR | the huſband, as in the caſe of Newton v. Shaftoe (c); and if that 
1 caſe in Levinz be law, it is this very caſe : and in this caſe, there 
2 Re is no title found for the defendant, then the poſſeſſion is a right 
. againſt all except him that has the mere right. 


EYRES contra. It is true, the poſſeſſion is found in the plain- 
tiff, but that was not intended to be inſiſted on, but the very title: 


ee 


4 L 
„ 
n. 
r 


1 beſides in this caſe the Court will allow of an amendment. 

A 1 a But then HoLT, Chief Juſtice, ſaid, You mult go before the 

1 Judge who tried the cauſe. | 

ö | 0 Two things ought to be found; the anceſtor's dying ſeiſed, and 
+l that this was the youngeſt ſon. 7 


Hor r, Chief Fuftice. Suppoſe he has but one ſon, then he 
ſhall take by the common law. The anceſtor muſt die ſeiſed, and 
there muſt be a younger ſon ; and ſhould the anceſtor be diſſeiſed, 
and die, the right would deſcend to the eldeſt. Whenever a right 
of inheritance is veſted, the defendants ſhall take jure repreſenta. 
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1 | tionis Cd). In this caſe the father ſurrendered in tail, and the heit 
| 23 | was admitted generally in fec; but this admittance ſhall relate to 
1 *[ 99 ] the ſurrender which bound the land (e). * The heir is a complete 
1 copyholder before admittance ; and his poſſeſſion will make af 
| 3 ſellio fratris. Sh | 

7 | 4 0 RaymonD. Perhaps the Minute-Book may warrant the amend. 
22289 | ment, Where the cuſtom is not expreſs, there the common lay 
= ſhall guide; and there, if there is but one fon, the common [ay 
Wes | ſhall have the preference, and he ſhall take by it; which is an 


eſtabliſhment of this aſſertion, that collateral matters ſhall be guided 
by the common Jaw. 5 


HoLT, Chief Juſtice. If a man ſurrender his eſtate to the uſe 
of himſelf in tail, and die, the heir has two rights in him, either to 
be admitted in fee or in tail. 2 | 

PowELL, Fuflice. This cuſtomary eſtate for life he compared 


to the caſe of the freehold, which hindered the diſcent of the de- 
meſne and freehold. 
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And rnhE Coukr ſeemed to incline ſtrongly to conſtrue the 
diſcent according to the common law. 


— 


(a) Reeve v. Malſter, Cro. Car. 410. (4) 1. Roll. Abr. 623. 
S. C. W. Jones, 631. 5. C. 1. Roll. (e) He cited Moor, 29. 1. Roll. Ab. 
Abr. 614 624. 504. Cio. Jac. 100. Co. Lit. 35. 
4. Co. 22. 25. 28. 2. Roll. 383. 
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(6) 1. And. 31. N 
(c) 1. Lev. 172. 8. C. 1. Sid. 267. 


Hol r, 


— 
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Lr, Chief. Juſtice. If the father be diſſeiſed and die; in Brown 
wo Ges - right is in the youngeſt ſon ; yet at leaſt againſt 
the heir ſhall enter, and then the younger ſon ſhall re-enter. If a 
rent charge be granted de nove out of land in Kent or Burrough | 
Engliſh, the rent ſhall deſcend according to the land. 


 Adjournatur. 


Anonymous. e 5 Caſe 1556 


N ACTION UPON THE CASE was brought for diſperſing a An action for 4 
paper, accuſing a gentleman of ſaying, « He could fee no 4%, ſtating that 
« probability of the war's ending with France, until the little gen- = be 
© tleman (a) on the other fide the water was reſtored to his right,” * 3 
innuendo « the Prince of Wales. | OW fing the plaintiff 
HoLT, Chief Juſtice. A man may juſtify in an action upon = OY 
the caſe for words, or for a libel (Y); otherwiſe in an indictment (c). would not end 
The innuendo will not make an action upon the caſe for a libel “ until the Gre 
good, if the matter precedent is not certain, or importing ſcandal, = Se 
&c to the damage of the party (d). If a man is in treaty with a Prince of Wales 
woman to marry, and another tells him ſhe is under a precontract, « wasreftored,” 
this does not import a ſcandal ; but yet if it is falſe, an action will is ſufficiently 
lie (e). In caſe upon a libel, it is ſufficient if the matter is reflect. certain. 
ing; as to paint a man playing at cudgels with his wife (J. | 


Taz CourT were unanimous, that this was certain enough, 


without the innuendo. | * 100 1 


Pow ELL, Juſtice, allowed the Books to be law, that where the 
precedent matter is not certain, the innuendo will not help. 


(a) 2. Atk. 470. (4) 4. Co. 20. Cro. Eliz. 428. Hob, 
(o) Brook v. Montagu, Cro, Jac. 2. 45. 5 
I. | | (e) 1. Com. Dig. 262. 

(c) 2. Hawk, P. C. ch. 73. (J) 2. Hawk. P. C. ch. 73. f. 2. 


The Queen againſt Solely and Others. Caſe 157. 


JNFORMATION ; for that the defendants riotosè et routes? af. An indictment, 


ſembled themſelves together, and hindered the mayor, &c. to fitting that the 
ele a bailiff. us ” | Pr defendants 


| | | _ © unlawfully, 
The exceptions taken were, Ws 
3 a : 7 routouſly af. 
Fixer, That it did not appear what office this bailiff was, and “e ſembledthem- 
ſo this does not appear to be a crime. | © ſelves together 
| & and hindered 


SECONDLY, That the addition of the words © riotos?, c.“ is © themembersof 
only aggravation (a). | . %a corporation 
« *HAF I» 2 . | . « from deftir 1g 

a bailiff,” is inſufficient, unleſs it ſhew that the defendants aſſembled for an unlatuſul purfoſe, and 
committed an un/aveful a5. —S. C. poſt. 115. S. C. Holt, 353. 8. C. a. Salk. 594. Poph. 202 
3. Ld. Ray. 484. 12. Mod. 262. 509. Stra. 196. | Fa” | . ; 


() See the caſe of Sir Robert Atkins, 3. Mod. 83. 
1 | BRODERICK, 
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j 2 ; Tux zx BrontRicC K, Serjeant. To make a perſon guilty of a riot, ther 
\ Fa] aganft muſt appear to be an unlawful aſſembly of three perſons or more 


mw TG . With an intent to do an unlawful act, which muſt be done (a), 
2 The verdict will not help in this caſe; for the jury finding it to be 
145 | done r79tos?, will not 6; 75 ſo: if the chief fact do not appear to 
7 be fo, the verdict will not help (5). The manner of doing a Jaw. 


ful thing may be unlawful (c). Though this is an unlawful ching, 
yet it is no riot (d). In an indictment for a riot, an unlawful af. 
ſembly muſt be laid in terrorem populi reg is (e) and he cited the 
caſes following, to ſhew that cſinage is a yoo cauſe of challenge, 
even by the party that is cin; for if the Court ſees there may be 
partiality, though the parties conſent, yet the Court ought not to 
ſuffer it, left juſtice ſhould not be impartially adminiſtered, 
21. Edu. 4. c. 21. Moor, 553. 3. Cro. 663. | 


Hoz.T, Chizf Juſtice. It is not the adverbs “ riotosè et routes?! 
that will make the offence, but it ought to appear what the crime is, 


SoLIciTOR GENERAL contra. It is objected, that the parties 

cannot waive the benefit of challenging by reaſon of coſinage; but 

J anſwer, that if the law give a man a benefit, he may renounce 

it; an alien ſhall have the medietatem linguæ, but yet the 

"Ir 101 ] Court ſhall not grant it ex icio, but the party * ought to pra 

it. Dyer, 107. He agreed, that if no fact was charged, the 

: | word & r1jet25e, c.“ would not make it a riot; but then it will 
| amount to a miſdemeanor, and they are found guilty. If people, 

who have nothing to do with the corporation, will clamoribus et 


4; © 
— — lh 


BY peciferationibus hinder that election, this is a miſdemeanor, 

| O gs Y * - X os . . ; 
1 HoLT, Chief Fuſtice. Never think to help an indictment by a 
3 _— : : : ; . . . . 

b mW | EyREs. It is a good information for a riot. To the firſt ob- 
1 jection, that it is not ſet forth to be an unlawful afjembly to an ill 


intent, I anſwer, that this is not neceſſary, but the doing the act 
is the thing; and therefore it muſt be intended to be done to that 
end, by the ſhouting, &c. (/); for the act could not be done unleſs 
they were ſo aſſembled. Another objection was, it does not ap. 
pear that the burgeſſes were doing a lawful act, and ſo the hinder- 
ing could be no offence ; but ] anſwer, that it appears they were 
A CORPORATION, and if the bailiff be choſen only to be their re- 
ceiver, yet it is unlawful to hinder their chooſing him (g). Treſ- 
paſs may be by tareatening ( Y); and a riot may be clamoribus (i). 
And though the bailiff be a private officer, yet it would be a treſ- 
paſs to hinder the doing it; and if the hindering were by many, 


(a) 2. Hawk. P. C. ch. 65. () Raſtal Ent. 383. Rex v. Cole, 

(5) Bro. Abr. Riot Tear- 1. Keb 295. : 
Book 2. Hen. 7. pl. 10. 5. Init. 176. (C) Reg. 106. 

(c) Lambert, page 163. FA () Reg. 94. 

(d) Year-Bcok 3. Hen. 7. pl. 1. _ 5) Raſtal, 662. 


(e) 12. Aſſ. 32. Lamb. 178. 3. Burr. 
1263. 2. Hawk. P. C. 7ta edit. ch. 6 5. l. 5. 


it 
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it would be a riot. It is not uſual to ſhew the manner of the 
| fat(a); the © riotos?”? will not make the fact a riot, if the ſpecial 

matter in the inditment ſhews it to be none, which he ſaid would 
anſwer Sir Robert Atkins” Caſe (b; for there the ſpecial matter 


ſhewed the nature of the offence to be other than it was laid. 


HoLT, Chief Juſtice, Surely it ought to be laid, that the aſ- 
ſembly came together to do an unlawful act; but if they came 
| there accidentaky or lawfully, if two or three do an unlawful act, 

or make a clamour, the reſt are not guilty z ſecus if they came to- 
gether on purpoſe (c), It does not appear that he was a public 
officer, indeed it is not neceſſary to ſhew their conſtitution. Is 
hindering their election ſuch a public offence as to make it a 
riot? If it was an affembly of people together in terrorem populi, 
as in the highway, this without more is a breach of the peace in 
general; * but hindering their. election 1s in the nature of it only 
particular (). | Fs 

HoLT, Chief Juſtice, in anſwer to BRODERICK, objected, that 
no man has reaſon to complain of his kinſman's being on the jury: 
Why the reaſon that nights were to be on a jury, when à peer was 
concerned, was for the ſecurity of THE COMMONS ; for a knight 
was preſumed to be a man of courage, and not atraid to look a 


peer in the face, 

PowELL, Juſtice. It is true, knights are for the privilege of 
peers, but yet for the ſecurity of THE CoOMMONs. We muſt diſ- 
tinguiſh between crimes; he agreed to the definition of a riot ut 
| ſupra, An affray, riot, and unlawful aſſembly, are different of- 

| fences, and conſequently different puniſhments. | 


| Hour, Chief Juſtice. If 1 am writing a letter, and three or 
more come hallooing and jogging me, is this a riot? No ; ãt ought 


- . D o 
to be in terrorem populi. 


Aadjournatur. 


(a) Dawney v. Dee, Cro. Jac. 606. a charter, which is not to be ſuppoſed to 

(5) 4. Mod. 33. tend to a private advantage: if ſo, then 

(c) Burr. 1262. 1. Black. 350. Rex to commit an offence againſt a corpora. 
v. Royce, Burr. 2073. tion, which is acting for the benefit of 

(d) Corporations by charter are gene- trade, and by a charter, is a greater of. 
rally ſuppoſed to be for the encourage fence than the ſame act in the highway, 
ment of the trade in that corporation, and which has only the protection of the 
conſequently an advantage to the public; Crown for the benefit of trade, without 
aud mult be ſo intended by their having a charter, —NoTy 10 former edition, 


” | Smith 4gainft Tindal. 
MAXIMILIAN TAYLOR, being ſeiſed in fee, deviſed to the 
poor of Sutton forty ſhillings, to be diſtributed by his execu- 
tors, with four coats, four hats, upon every twenty-firſt of No- 


Tux Quzzy 
againſt 
SoLzLY 

AND Oruzxs, 


Ft 1021 


Caſe 1 58. 


A deviſe of c all 
6 my lands, te- 
<« nements, and 
cc bereditaments 


«to my wife, reſerving ſo much a- year to he diftributed . to the poor of the pariſh fey ever, paſſes, 
| by reaſon of the perpetual charge, an eſtate in fee to the wiſe.— S. C. ante, 90. S. C. 2. Salk. 685. 


SC, Holt, 235. S. C. 2. Eq. Ab. 300. 


vember 


Michaelmas Term, 5. Queen Anne, In B. * 


Suirn vember for ever. He made his wife Margaret executrix; and 
agarft z ilſo deviſed © all his lands, tenements, and hereditaments, and all 
n, © his perſonal eſtate, to Margaret the executrix.” Margaret 
married with one Archibald Tinaal, and the huſband and wife by 
indenture, &c. covenanted to levy a fine ſur cognizance de droit 
come ceo to the uſe of the faid Archibald and Margaret for their 
lives, remainder to Archibald and his heirs, with a warranty, who 

conveyed to the plaintiff. | 


GovLD, Juſtice. The firſt point is, What eſtate is conveyed 
by this will? Whether an eſtate of inheritance? And TRE s- 
CoND point is, Whether the warranty binds ? As to THE FlRsT, 
he held it a fee, becauſe of the words of perpetual charge (a), 
The perſonal eſtate is not, in the eye of the law, a ſufficient eſtate to 

anſwer a perpetual charge (5). He would not ſpeak as to the 
& [ 103 ] force of * the word © Hereditament, but went upon the perpetual 
charge; and ſo would not ſpeak to the warranty. | 

Powys, Fu/tice. This being in a will, the queſtion is, If the 

word © hereditament“ will carry a fee? then, Whether the perpe- 
tual charge will not make it a fee, according to Collier's Caſe (c)? 
Thirdly, Whether this collateral warranty will not bar the re- 
butter? and laſtly, Whether this warranty can be given in evi- 
dence? As to THE FIRST, he thought it might. There is a dif- 
ference between the word “ inheritance* and “ hereditament ;” 
the firſt denotes the intereſt, the latter deſcribes ſomewhat that is 
not a tenement; but in this caſe we are on a will, and fo not to go 
to the learned and ſtrict ſignification, but for the common parlance 
and intention (d). To THE SECOND POINT of the charge, the 
will ſays, ©& to be delivered by my executrix and her aſfigns;“ 
which muſt be conſtrued as if © to his wife and her aſſigns; for 
it ſeems to regard her not only as executrix, but as his wife per- 
ſonally, who was the deviſee : then the warranty ſecures the plain- 
tiff's title. FYaugh. 392. Heb. 27. Brock tit. War. zi. 
19. Hen. 6. pl. 59. n . 
PowELL, Juſtice. Judgment ought to be for the plaintiffs, 
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I _ chiefly on the warranty. A deviſe of *all my lands, tenements, 
. and hereditaments, he could not allow would carry a fee, as 
"ty Powys, Fu/tice, held. The word “ hereditament” does not fig- 
$9 nify the eſtate, as * inheritance” doth. A deviſe of a hundred 
3448 pounds a-year, paying forty ſhillings a- year for ever, mult be a fee 
1 colateral war · Of the perpetual rent. Seymour s Caſe ſe) . A collateral warranty 
* . ranty. may be taken notice of as well by evidence as by rebutting. He 
x -(#) Co. 1% % hb. v. Ackland, Salk. 239. Canning v. 
if Þ (5) Freake v. Lee, T. Jones, 113. Canning, Moſeley, 242. Baddely ©. 


(e) 6. Co. 16. Reed v. Hatton, Leppingwell, 3. Burr. 1533. Frogmor- 
2. Mod. 25. ton v. Holliday, 3. Burr. 1618. Doe v. 


(4) Wedlake v. Harding, Hob. 2. Richards, 3. Term Rep. 3 56. Good- 
S. C. Moor, 873. S. C. Godb. 207. right v. Stocker, 5. Term Rep. 13. 
Wilkinfon v. Maryland, Oro. Car. 4479. Moor v. Mellor, 5, Term Rep. 558. 
449. S. C. W. Jones, 380. Hopewoll (e) 10. Co, 96. 1. Roll. Abr. 83 5 

| | ns | agreed 
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wrongful, becauſe the right is bound. If tenant for life _ a 


woe 


Michaelmas Term, 5. Queen Anne, InB.R. 


agreed a warranty does not give a right (a). Collateral warranty 


| attached does not extinguiſh the tail. Collateral warranty neither 


gives nor extinguiſhes, but binds the right, and ſo the _ is 
ne, 
the fine gives a fee, but then tenant for life commits a forfeiture. 


HoLT, Chief Fuſtice. Judgment for the plaintiff. The words 


of the will give a fee; here being a general charge for ever, and 


a ſufficient perſonal eſtate to purchaſe, &c. But he was not ſatis- 


fied to fix it upon the land. He went upon the word « heredita- 


« ment” * to make a fee: the words © lands and tenements' 
carry only an eſtate for life, but“ hereditament” carries the fee (5) z 
for if he had not a fee, then it was not his hereditament ; and when 


he gives his hereditament, he gives a deſcendible eſtate, otherwiſe 
it is no hereditament (c). Theſe words cannot be ſatisfied, unleſs 


this word carry the inheritance. The caſe of MWedlabe v. Hard- 
ing, is rightly reported in Hobart, and wrong in Moor. © Lands 
« of inheritance” is only a deſcription of what lands ſhall paſs.— 


| Touching the warranty: If a diſſeiſor continue poſſeſſion twen 


years, and the diſſeiſee enter, or bring an ejectment, the diſſeiſor ſhall 
maintain his poſſeſſion by the ſtatute of Limitations ; for he has ace 
quired a jus poſſeſſtonis, though not a right to the inheritance, 


(a) Fitz. Abr. * Droit” 29. Litt. ning, Moſeley, 240. Palmer v. Richards, 


| Sect. 708. | 3. Term Rep. 356. Moor v. Mellor 
(„) That the word ““ bereditament 5. Term Rep. 558. 


will not paſs a fee, ſee Hopewell v. (c) Co. Lit. 6, 
Ackland, Salk. 23g, Canning v. Can. 
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HILARY TERM, 
The Fifth of Queen Ana, 
I N 


The Queen's Bench, 


Sir John Holt, Kut. Chief Juſtice. 

Sr John Powell, Kut. 6 

Sir Lyttleton Powys, Kut. Juſticat. 
Sir Henry Gould, Knut. 

Sir Edward Northey, Kut. Attorney General. 
Sr $imon Harcourt, Kut. Solicitor General. 


— — ö. —— ; 
Anneſly againft Dixon. Caſe 159, 


A RROR oF 's JUDGMENT in Jreland. On the trial of an The truſtees for 
E ejectment brought by the defendant againſt the plaintiff, ſelling the for- 
in the court of queen's bench in 7reland, for divers meſ- feited eſtates in 
ages in enen in the chung of Kildare, the jury found the meme d 
defendant Annefly not guilty as to ten acres, parcel of the ſaid zudge what e- 
premiſes in the declaration mentioned; and as to the reſidue, they ſtates were for 
found a ſpecial verdict, ſtating the following facts  feited, | 
That before and at the time of the acceſſion of the late King . © —_— _ 
James the Second to the crown, Robert Dixon, the leſſor of the 2 
plaintiff, was ſeiſed of the lands mentioned in the declaration, ex- P. C. 271. 
cept thoſe ten acres, in his demeſne as of fee; and that Xing James 
the Second, at the time of his acceſſion to the throne, or any other 
perſon to his uſe, or in truſt for him, was not ſeiſed, poſſeſſed of, 


or intereſted in any of thoſe lands. 


That, by the act of Reſumption, 11. & 12. Will. 3. entitled, 


An aft for granting an aid to his majeſty, by ſale of the for- 


« feited and other eſtates and intereſts in Ireland, and by a land- 
« tax in England, for the ſeveral purpoſes therein mentioned,“ it 
was inter alia enacted, © that all the honours, manors, lands, &c, 
* whereof 'the late King James the Second, or any in truſt for him, 

| | e or 


* 
* 
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Hilary Term, 5. Queen Anne, In B. R. 


HR Axxzetr ct or to his uſe, was ſeiſed or poſſeſſed of, or intereſted in, at the 
; Ty cc time of his acceſſion to the crown of England, ſhould be, and 
& ere veſted in the truſtees named in the ſaid act, their heirs, ex. 
* « ecutors and adminiſtrators reſpectively, from and after the ſe. 
© & cond day of November 1699, according to the ſeveral eſtates ang 
5 cc intereſts which the ſaid late king, or any in truſt for him, had 
| e in any of the premiſes at the time of his acceſſion to the crown 
= « of England; to the end that the fame might be ſold, diſpoſed of 
Lo c&c and applied by the ſaid truſtees, to and for the purpoſes in the 
= „ ſaid act mentioned. And, that no perſon having any eſtate, 
tc right, title or intereſt, in law or equity, into or out of any of 
<« the ſaid forfeited or forfeitable eſtates or intereſts, or any other 
© the eſtates or premiſes, before the thirteenth of February 1688, 
« might be in any reſpect whatſoever prejudiced ; it was further 
C enacted, that all perſons, &c. having any eſtate, right, title, &c. 
c in law or equity, into, out of, or upon any honours, manors, 
cc lands, &c. therein before veſted in the ſaid truſtees, before the 
faid thirteenth of February 1688, by reaſon of any ſettlement, 
c &c. or incumbrance affecting the ſaid eſtate; ſhoutd, on or be- 
cc fore the tenth day of Auguſt 1700, enter all their reſpectiye 
“claims and demands thereunto: and in default thereof, every 
« ſuch eſtate, right, title and incumbrance, were declared to be 
void; and the eſtate or eſtates, fo as aforeſaid liable thereunto, 
« or charged therewith, ſhould from thenceforth be freed and dif. 
charged from the ſame ; and ſuch claims were to be tranſcribed, 
« by order of the ſaid truſtees, and entered in books as a perpetual 
memorial thereof. And the faid truſtees, or any ſeven or more 
« of them, were thereby impowered, according to their beſt diſ- 
« cretion, to hear, determine and judge every ſuch claim, at any 
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5 « time after the entry thereof, and before the twenty - fifth of March n 
15 1701; and if ſuch claim ſhould not be allowed by the ſaid * 
' & truſtees, the claimant, his heirs, executors, adminiſtrators and u 
« aſſigns, ſhould be for ever barred and without remedy : And the th 

& faid truſtees, or any ſeven or more of them, might in ſuch caſes 2 

e diſpoſe of ſuch writings, deeds or evidences, in ſuch manner as i 

« to them ſhould ſeem meet.” And it was further enacted, I 

c That the ſaid truſtees, or any ſeven or more of them, ſhould be di 

« court of record; and every judgment, determination, or de- len 

* cree of theirs ſhould be entered of record in books of parch- qi 

« ment, and ſhould be obeyed by all perſons concerned therein MF !;; 

<« reſpectively ; and ſhould be final, and ſhould conclude and bind pe 

cc all and every perſon or perſons, their heirs, executors, ad- 92 

« miniſtrators and aſſigns; notwithſtanding any diſability in re- » 

ic ſpect of coverture, infancy, non-fanity of memory, or other on 

matter or thing whatſoever ; and all infants, feme-coverts, ideots, sec 

tc perſons of non-ſane memory, or beyond the ſeas, corporations, on 

« and all other perſons, bodies natural and politic, their heirs and it 

« ſucceſſors, and their reſpective intereſts, ſhould be bound and Lan 

* concluded by ſuch judgment, determination and decree, accord- an 

ing to the tenor and purport thereof, any law, ſtatute or cuſtom, . 


«K of 


— ETSY Ton ns ” "Fon 


Hilary Term, 5. Queen Anne, In B. R. 
| « or other matter or thing to. the contrary notwithſtanding. 
And after the time for entering ſuch claims, the faid truſtees, or 
a any ſeven or more of them; were enabled and required, at any 
« time before the twenty-fifth of March 1702, to ſell all theeftates 
« and intereſts thereby veſted in them as aforeſaid, or any parcel 


« thereof, and ſuch ſale was to be by cant or auction; and the 
| « (aid truſtees were to execute an indentute of bargain and ſale 


« and tranſcribed in books to be provided by the truſtees for that 
| « purpoſe, and ſhould then be delivered to the purchaſor, who 
| « was to cauſe ſuch indenture to be inrolled in the chancery of 


s perſons making ſuch purchaſe, and having ſuch conveyance and 
E « aſſurance as aforeſaid, were adjudged in actual ſeiſin and poſſeſ- 
4 fion of ſuch parts and parcels of the premiſes, as ſhoyld be fo 
e purchaied and conveyed; and ſhould hold the fame for ſuch 
u eftate or intereſt therein as ſhould be conveyed by the ſaid 
44 truſtees, diſcharged from all arrears of rents, and all demands 
of the king, his heirs and ſucceſſors, and of the truſtees, theic 
« heirs, executors, adminiſtrators and affigns, and of every other 
« rerſon whatſoever ; except ſuch claims and demands as ſhould 
« he allowed by the truſtees, in the determination of ſuch claims 
« 2s aforeſaid ; and alſo freed and diſcharged from any breaches of 
| « truſt, which might be pretended to have been committed by the 
| « {aid truſtees, in not ſtrictly purſuing the powers and directions 
given by the ſaid act.” | N 


That Robert Dixon, the leſſor of the plaintiff, made a claim 
before the truſtees, and therein ſtated his title by letters patent of 

the thirtieth of March, 15. Car. 1. made in purſuance of a com- 

miſßon of grace. for — of defective titles ; whereby all the 
lands then in poſſeſſion of Sir Robert Dixon or his, tenants, con- 
E taining by eſtimation two-thirds of the lands of Tippenham, or 
thereabouts, and reputed one hundred and thirty acres of arable, 
and thirty acres of paſture, were granted to Sir Robert and his heirs, 
ho entered and was ſeiſed to the time of his death; and then Sir 


diſpoſſeſſed in the time of the civil wars; but upon bis plea in the 
| exchequer of Ireland, he was, in the year 1661, reſtored, and 


bel was ſeiſed in fee of five houſes and thirty acres of land in Tip- 
penbam, being about one half of the remaining third, and mort- 
raged the fame to Robert Moore in fee : and one Pierce Fitzge- 
ld was ſeifed in fee of the other moiety of that third part, being 
one-ſixth of the whole. That a moiety of the lands was ſeized and 
ſequeſtered as the lands of Fitzgerald, though he was, in fact, 
þ only proprietor of a ſixth part; and that Robert Moore, being ad- 
judged an innocent papiſt, had a decree for his mortgaged lands, 
and was put in poſſeſſion thereof by order of the commiſſioners, 
and thereby became ſeiſed in fees. I hat the faid Robert Moore and 


Vol. XI. deed 


& « to the buyer, and ſuch indenture ſhould be immediately entered 


e [r;land, within fix months after the date thereof. And the 


Milliam Dixon, his ſon and heir, enteted and was feiſed, till he was 


| quietly held and enjoyed the ſaid lands. That one Robert Sber- 


Janes Sherlock, the fon and heir = the ſaid Robert Sherlxck, by 


ANNESLY 


Dixon. 
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Annefly re- entered and ejected the letee; and conclude generally 


Hilary Term, 5. Queen Anne, In B. R. 


5 arg deed of feoffment, dated the fifth of May 1664, and by 'F 


in conſideration of one hundred and twenty pounds, conveyed thei 
ſaid lands to Sir William Dixon, whereby he was ſeiſed of the {ai 


mortgaged lands; and he was alſo ſeiſed in fee of his two th 
parts as aforeſaid, and died; whereupon the ſame deſcended to $; 


Richard Dixon, who entered and enjoyed till he died, in Jun 
July 1684, and by his death the lands deſcended to the claiman, 
then under the age of ten years; who, by Francis Anneſh jj 
guardian (the now plaintiff in error) entered on the ſame and wx 
ſeiſed. The claim then ſtated, that all that part of the town ar 
lands of Tippenbam, which formerly belonged to Pierce F itzgeral. 
was by letters patent conveyed to the Duke of York, and his dein; 
and that Sir William Talbot, the duke's commiſſioner, took upon 
him in 1680, to demiſe for thirty-one years to one Quin, the hai 
of Tippenham, containing, as was alledged; two hundred and nine 
acres, at the yearly rent of two ſhillings and ſixpence for eyei 
acre. That Quin, in 1695, demiſed this moiety for ſeventern 
years to the ſaid Francis Anneſiy, at the. yearly rent of three ſhi. 
lings and eight pence per acre; and under colour of ſuch demi 


the ſaid Francis Anne P ee g himſelf of that part which wa 


conveyed by Moore and Sherlock. That the ſee- ſimple of the pre 
miſes, which belonged to the Duke of York, was veſted in the 
truſtees; but without making any claim thereof, the claimant 
averred his title to the two-thirds of which he was in poſleflian, 
under the patents before ſtated, and alſo to the 2 of thee other 
third, conveyed by More and Sherlock, and then poſſeſſed by Ji. 
Anneſiy under colour of the leaſe from Quin; and he claimed the 


benefit of that leaſe as a truſt for him, being taken by his guardia, 


That the truſtees, by their decree and adjudication of the fifth of 
September 1700, thought fit to adjudge, that the claimant ſhould 
enjoy one moiety of the lands of 7ippenham, to him and his heir; 
and that his claim as to any other or further part of the faid land, 
thould be difallowed and diſmiſſed. . 


The jury further found, that the truſtees, in conſideration of 
one hundred and eighty-four pounds fix ſhillings and feven pence 
halfpenny paid by the ſaid Francis Annefly, and of the further ſun 
of one hundred pounds, allowed to him by order of the truſtess, 
for ſervice in making out their title to the ſaid lands of Tippenban 
by their indenture of bargain and fale, dated the ſeventh of ur! 
1703, did bargain and fel] to the ſaid Francis Anneſiy and his heirs, 
all that the moiety of the town and lands of Tippenham, contain- 
ing by eſtimation one hundred and ſixty- one acres, with their - 


- purtenances; all which ſaid premiſes, the deed fays, were lit 


parcel of the eſtate of the late King James the Second, at the tin 
of his acceſſion to the crown of England, and now are in tie po 


ſeſſion of the faid Francis Anneſiy, and his under-tenants. Then 


they found that Annefly being in poſſeſſion, Dixon entered upon 
him, and made the leaſe ſet forth in the declaration; and thut 


Jy 


| I] 
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if, upon the whole matter, the Court ſhall judge he is gullty of 
the treſpaſs and ejectment of the refidue of the lands, beyond the 


faid ten acres, F E: 
puilty, they find him not guilty. | | 

The queſtion was; Whether the late Iriſh truſtees; authorized 
| by the ſtatute 11. & 12. Will. 3. e. 2. to inquire of the forfeited 

tes, had the ſole power of judging what were forfeited eſtates, 

and what not; or, whether that might be found by a jury ? 

All the Judges but Pow ys, Fu/tice, held, that point ought to 

be decided by a Jury» 
HoLT, Chief Fuſtice. It appears that all the private eſtate Ning 

mes had at the day he came to THE CROWN), and all the * for- 

| — eſtates; are veſted in the truſtees; and theſe eſtates were de- 
| ſigned to be ſold for the purpoſes in the act; and the perſon or 
perſons ſeiſed of ſuch lands are by this deveſted, though upon never 
{> valuable a conſideration. If a forfeiting perſon had only a right 
ol action or entry, = this is veſted in the truſtees; the like of a 
| condition. If the forfeiting perſon had an eſtate for life or re- 
mainder, ſuch eſtate and ſuch only is veſted. If a perſon is dif- 
ſeiſed by King James, the diſſeiſee is bound to make claim; which 
E fhews this is a ſpecial and particular juriſdiction of ſuch and ſuch 
ands. All juriſdictions are limited to place, perſons and things. 


they find him ſo; and if they ſhall adjudge him not 


ANNEZSLY 


againſt 
Dixon. 


*[ 105] 


Their juriſdiction here, ariſes from the lands veſted. The ftatute 


veſts ſuch lands as really were King Fames's; but not ſuch as they 
ſhould ſay were veſted; and the ſtatute gives them no other juriſdie- 
tion, But to ſay, the truſtees had a power to ſay an innocent per- 
ſon's eſtate ſhould be liable, &c. would be a hellith conſtruction, and 
| ſuch as the Parliament of England could never intend. If they 


cannot know what were the king's lands, they cannot inquire; and 


| therefore they ought to inform themſelves aright; for a man can 
purchaſe no better of other eſtate than the attainted perſon had; 


Powys, Juſtiee, ſaid, the jury have nothing to do with it; this ere. 


js begging the queſtion. For a jury are to inquire whether the 
lands are veſted ? and if they were not veſted; the truſtees had no 
juriſdiction, and it was coram non judice. Marſbalſea Caſe (aJ; 

uppoſe a man bring a formedon here, and the tenant admit and 
plead; and then another is brought in the common pleas; the te- 


nant cannot plead this here in bar; for it is void here, and coram 


non judice. | / 
„ yy the judgment in Ireland was affirmed, contrary to Powys, 
Juſtice, £ 


But to reverſe both theſe judgments a writ of efror was brought R. Donxin. 


in parliament; and on behalf of the plaintiff in error it was con- 
tended, that if the truſtees under the act of parliament had not a 
power to declare, adjudge and determine what was forfeited and 


(a) 10. Co. 68. 1. Brownl. 199. 2. Brownl, 124. 


K 2 reſted 
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Axxrsty veſted in them, and what not, the clauſe obliging perſons to enter 
Ke chair claims before them, would be not only uſeleſs but vexatious; 
on. * and if the decree and ſale of the truſtees ſhould not be an incontro. 

vertible title to the proteſtant purchaſors, then muſt ſuch purcha- 
ſors, upon any trial, prove the eſtate and title at law of the for. 
feiting perſons; but which it was impoſſible for them to do, be- 
cauſe the forfeiting perſons having withdrawn with all their deed; 
and evidences, the proteſtant purchaſor was totally naked and deſ. 
titute of any defence, fave only the decree and fale of the truſtees, 
That if it had been imagined that the truſtees decree was not final 
and concluſive, very few, if any, would have become purchaſors; 
and conſequently the public debt, which was the conſideration of 
the act, would have remained unſatisfied. That it would be the 
greateſt hardſhip imaginable, upon all thoſe who had debentures, to 
have no fund but this, for the payment of them; and to be in: 
manner compellable to buy theſe forfeited eſtates therewith, and 
yet liable to be evicted from them. That many of the army and 
others, who had purchaſed theſe eſtates with the hazard of their 
lives and loſs of their limbs, and had greatly improved them, and 
made ſettlements of them on their families, were not able to proye Þ 
any other title than the decree and ſale of the truſtees ; and there. 
fore, if that ſhould not be ſufficient, they were liable to be evicted 


1 and turned out of all. That the only objection of weight againf $S 
this power being in the truſtees, was, that they might have ſold al 
ö the innocent perſon's eſtates in Ireland; but it might as well be 1 


ſaid, that the Judges in Neſimi nſter-Hall and a jury had too great 
power, and might wrongfully determine every cauſe that came | 
before them; which was not to be preſumed, and was an objection } 
againſt all judicatures. That the truſtees had the approbation of 
both houtes of parliament, and were upon their oaths, and took al 
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1 imaginable care in their determinations; fo that out of near four 

Uo | thouſand titles, which they had determined, not above four or five 

FAY _ perſons thought themſelves aggrieved. And, that the defendant 7 
1 Dixen having had his claim fairly and fully heard before the truſtees, Mit 
. AN and the fame having been determined and decreed againſt him, it 

3 was hoped that the judgments would be reverſed. 
TY J. Jekyll. On the other ſide it was inſiſted, that the determination of the : 
© of St. J. Broderick. truſtees, as to the lands in queſtion, was coram non judice, nothing EN 
5 ö being ſubject to their judgment or diſpoſition but what was veſted 1 
. in them; and nothing was veſted in them to be diſpoſed of, or in- 

Fa tended to be ſo, but the eſtates of forfeiting perſons, and the private i 6 
11 eſtate of the late King James. That this was not pretended to be 8 
13 a forfeited eſtate, nor was it ever part of King James's private i 
5 , eſtate ; and therefore, if the act ſhould receive the conſtruction 8 
1 contended for by the plaintiff, ſo as to give the truſtees any power 8 


over this eſtate, it would at the ſame time have put it in thei 
power to diſpoſe of every eſtate in the kingdom of Ireland. 


i N 
Judgment af- After hearing Counſel on this writ of error, it was ordered an | 
firmed. adjudged, tliat the judgment given in the court of queen's _ | 


Jour. vol. 18. 
P. 279- 


„% „„ ——— 4 _ 


a .. - G. . £4 Cc©__ coo 


— — 03. 


— . „ „ 


— 
— 


| tards, being begotten by an adulterer after a divgrce. 
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: | | f 
in Ireland, and the affirmance thereof in the court of queen's AunTef Y 


bench in England, ſhould be affirmed ; to the end, that execution cen, | 
| might be thereupon had, as if no writ of error had been brought * 
in the court of queen's bench in England, or into the houſe. 
| * [106] 


minſter. | 


ODER OF SESSIONS. Three children born in St. George's Children born 
pariſh, on the body of Margaret Billy, wife of George Bitby, nine months af 


| + St. George's Southwark avaiaſt St. Margaret's Weſt- Caſe 160. 


an inhabitant of St. Margaret's Weſtminſter. ter a dv @ 


| men ſã et ti ore, are 

The inhabitants of St. Margaret's alledged, that the mother was baſtards, unleſs 
alewd woman, and was divorced à menſd et thore from her huſ- the mee 

band, and had the children a long time after the divorce; but the ee 


juſtices ſent them to Sz. Margaret's Iiſeſtminſter, ſeeing the huſ- 5. C. 1. Salk. 
band lived there ; ſuppoſing that to be tne place of their laſt legal 
ſettlement. : | Rem. 154. 


123. 
S. C. Sett. and 


1. Bl. Com. 457. 


PRODERICK, Serjeant, moved to quaſh the order, for that the not p. 3 


children were baſtards. 1. Stra. 51. 


B. R. H. 20. 
2. Stra. 1076. 


HoLT, Chief Juſtice, and the other Juſtices. They are baſ- 


Ir was OBJECTED, it did not appear by the order but chat the 


| kuſband got them. = 
| HoLT, Chief Fuſtice. We will intend the contrary, unleſs 


you can prove their cohabitation, But being of great conſequence, 


| Adjournatur, 


Bunker againſt Coke. I» Caſe 161. 


4 T HE qQuesTION was, Whether lands of which the deviſor was A deve of « all 


not then ſeiſed, ſhall paſs by a deviſe ? my lands, te- 
2 ; «© nemenrts and 
Raymoyny cited the caſe of Butler and Baker (a), the caſe of © eſtate what- 


| Drew v. Marrow b), and Lovie's Caſe (ci; and urged, that no Es OO 
| law ſupports my Lord Coke's opinion; and the opinion of Dyer 
was only obiter; and the reſolutions on the ſtatute of Wills as to inveſtedwith, 


4 ſhall be poli- 
«« ſcfſed of, or 


/ 


the word having.“ Cate in his Commentary (4) does not take ( at the time of 


| notice of the opinion of Littleton as to the cuſtom, that any man © my ceceaie, 


ſeiſed of lands may deviſe. He might as well deviſe lands to be ill not pats an 


had as chattels, from the nature of the writ ex gravi guereld (e). 2 


Beiides, he was ſeiſed of them before the deviſe took effect. of the will. 


S. C. poft. 121. S. C. Fitzg. 225. S. C. Salk. 237. S. C. Holt, 236. 243. 246. 248. 746. 
| 5.C, 2. Eq. Ab. 295. . Ero. P. C. 199. ET ; es I 


(a) 3. Co. 30. (e) Fitz. N. B. 193. Plowd. 343. 
(5) Dyer, 158. Year-Book 39. Hen. 6. pl. 18. F, tz. 
„ „ Deviſe 17. Ero. Abr. Deviſe 15. 
(4) Co. Liz, 111. b. ; Lit. Sect. 167. 


> 3 SxRIEANXT 
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Boxxex SERJEANT PARKER contra. Theſe lands were purchaſed ning 

S years after the date of the will. Here are two points; * Frrgr, 
Lokk. A want of power in the deviſor at the time, &c. as not being ſeiſed, 
* [ 107 ] SECONDLY, As to his intent; which may well be doubted, if i 
were to paſs theſe lands. Heirs are to be favoured ; and thi 
would be to carry a will further than a deed, or a man's grant, 
He cited Co. Lit. 327. b. that the expoſition of this ſtatute ought 
to be according to the reaſon of the common law; and 2, Au 
12. Dyer, 154. If perſons, ideots, infants, &c. had not beet 
named, yet being diſabled by the common law, they could no 
have deviſed. The common law will not allow it good whenhe 
has it not. For a man cannot judge right as to future thingy, 
1. Inſt. 47. Dyer, 49. a. Hob. 45> 156. Lite. 8:0, 4h, 
Hob. 132. 3. Cre. 401. A covenant to ſtand ſeiſed to uſes of 
lands which a man has not; is void. 2. Roll. 199. . 


Aljournatur (a). 
; (a) See fame caſe, poſt. 121, 


Caſe 162. | Anonymous. 


Writ of er, c for PER CURIAM. A writ of error allowed by the Chicf Juſtice 
" ee. or clerk of the errors, is a ſuperſedeas; though the attorney 
out hoties. of the other ſide has no notice, and the notice is only to bring hin 


6. Hen 4. 14, 15. 5 e . 
Godb. 430. * io contempt ( ) 


Tida. Prack. 255. (% Sce Parkins . Weoollaſton, cholſon, 2. Stra. 1186. S. C. x, Wii, 
6 Mod. 139. 139. S. C. 1. Salk. 321. 16. Capion . Archer, 1. Burr. 34. 
Sweerapple v. Goodfellow, 2. Stra. 867. Jaques v. Nixon, 1. Term Rep. 279, 
S. C. 2. Ld. Ray, 1567. Smith v. Ni- Parry v. Campbell, 3. Term Rep. 3p. 


* 


Bei _ - Brown againſt Dyer. 
Cuſtorary dit. ER, ſeiſed of copyhold lands in fee, in nature of Burrou 
cents guided by * Engliſb, ſurrendered to the uſe of himſelf for life; remainder 
tho rulet of com- to his wife for life; remainder to the heirs'of their bodies. 


mon law. ; | 
8 PER Cuxlau. When a -copyholder ſurrenders to the uſe of 


73. 98 himſelf for life; remainder to the wife for life; remainder to the 
5. C. Ealt, 165. heirs of their bodies; although there is no admittance purſuant b 
" * .** this ſurrender, the fon ſhall have a fee-fimple; for his fathers 
elfate continues in the ſame plight, &c. . | 
Taz Cour ſeemed clear, that the cuſtomary deſcent ſhoul 
be governed by the reaſon and rules of the common law (a). 
(e) Sce Reeve v. Malſter, Cro. Car. 6. Mod. 120. 2. Ld, Ray. 1%. 
470. 8. C. x. Jones, 361. Clements 1. Salk. 243. and Den, on thie demiſe d 
v. Scudamore, 1. Peer. Wins, 63. Goodwin v. Spray, 1. Term Rep. 466. 


Tucbema 
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* Tuckerman againſt Jefferies. Caſe 164. 


* Ax ACTION OF TRESPASS, on not guilty pleaded, a ſpecial Jointenants or 


verdict was found, that Somaſter, being ſeiſed in fee of the locus tenants in com- 
que, made a will thus: © ITEM, I give unto the wife of Thomas mon. | 
a Jefferies, and Elizabeth,” the wife of another, all my eſtate, S. C. poſt. 108. 
« to be equally divided between them for their lives ; and after 5. C. Holt, 370, 
6 their deaths, to the right heirs of one of them.“ : 


| Taz QUESTION was, Whether this be a joint eſtate ; on, 
Whether they are tenants in common? JV. Stile, 211. | 


| Adjourned till next Term to be argued. . Jide infra. 
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The Sixth of Queen Anne, 
IN 


5 The Queen's Bench. 


Sir John Holt, Nut. Chief Fuſtice. 
Sir John Powell, Nut. | 
Sir Lyttleton Powys, Kut. Juſtices. 
Sir Henry Gould, Kut. | 
Sir Edward Northey, Kut. Attorney General. 
Sr Simon Harcourt, Kut. Solicitor General. 


— : , 


Tuckerman againft Jefferies. | Caſe 165. 
D725 of & all my eſtate to my two nieces, to be equally A deviſe of et a 


« divided between them, during their lives; and from „ my eſtate to 
«& and after their deceaſe, to the right heirs of one of ., oF 85 e 

6 them. 5 . 6 66 3 
Ms. EyREs. That this is a joint eſtate. To be equally y CY | 
« divided,“ is a quality of a jointenancy, as well as to a tenancy « from and after 
in common; and the words © to be equally divided” is. what the © their deceaſe 
law implies. Stile, 211. 2. Roll. Abr. go. 2. Leęo. 70. If to the right 
this ſhould be conſtrued, that they ſhould take by moieties, it may ,, her of one of 
happen that the right heirs of the one may never take the 3 ag 
whole ; becauſe the remainder, qusad the molety, is contingent. S. C. ante, 108. 
＋ Leo. 14. : S. C. Holt, 370. 


* PENGELLY, Here are not ſubſequent words of ſufficient ah 1 
force to overturn and weaken the force of the former words ; and © . 
up6n this the diſtinctions run. 3. Lev. 373, 374. Style, 4 * [ 10 
435. Ray. 452. Daliſon, 77. If it be joint, then the ber [ 9 J 
may loſe his moiety during the life of the other, which will be 
| Equal to the contingency. N | 

HoLT, Chief Fuſtice, The caſes MR. PENGELLy cited, as 
bo the words & equally divided,” run on this reaſon, that if they 
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Tvcxrzxax did not make a tenancy in common, they would ſignify nothing (a), 
le agreed to the caſe put by EyREs of the contingency, | 


Jarrrzzs, | 
1 The opinion of the Court ſeemed to be, that it was a joint. 
nancy; by reaſon of the danger of the contingent remainder, which 
otherwife might be Joſt, | : | ER. 
Adjournatur. 5 | | 
Nor, In Trinity Term following, c 
Hol r, Chief Fuftice, delivered the opinion of the Court, that 
this was @ jointenancy, by reaſon of the contingent gemainder (3), 
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(a) Prince v. Heylin, 1. Atk. 493. 
Fiſher v. Wegg, 1. Peer. Wms. 14. 
Owen v. Owen, 1. Atk. 494. Hawes 
. Hawes, 3. Atk. 525. Rigden v. 
Vallier, 3 Atk. 731. Jolliffe Vs Eaſt, 


Brown C. C. 25. Campbell v. 
bel, 4. RC. * N 
(5) Hambledon v. Hambledon, Cro. 
Eliz, 164. 431. Ba ker v. Giles, 9· Moc, 
157. Roſe v. Hill, 3. Burr. 1881. 


Caſe 166. The Queen againſt Lord George Howard. 


Sureties to keep T ADY HOWARD exhibited articles of the peace againſt her 
7 =<amar" huſband the defendant (a) ; whereupon he was bound to 
until the condi. Keep the peace for a year (9). 
tion of the re- SIR EDWARD NoRTHEY moved to diſcharge the recognizance, 
—— upon a ſuggeſtion that my Lady was conſenting; and his being 
n bound was upon her prayer. 8 | 
HoLT, Chief Fuſtice. How can we diſcharge it before the con- 
dition is performed {c) ? Beſides, if my Lord breaks the peace upon 
any one elſe, it is a forfeiture of his recognizance (a). 


And ſo denied the motion, 


(a) See Marquis of Carmarthen's Cafe, 
Fort. 359. Rex v. Lord Vane, 2. Stra. 
1202, Rex v. Earl Stamford, B. R. H. 


Mr. Clavering's Caſe, 2. Peer. Wms. 207, 
King v. King, 2. Vezey, 578. Rex v. 
Earl Ferrers, 2. Burr. 703. 1. Burr. 636. 


= 74. Rex v. Earl Ferrers, 1. Burr. 631. Rex v. Hon. Peter Mackenzie, 3. Burr, 
703. Se | 1922. and 2. Hawk. P. C. 7th edit. ch. 
(5) See 2. Hawk. P. C. 7th edit. 60. ſ. 17. : | | 
ch. 60. ſ. 15. and Rex v. Bowes, 1. Term (4) King's Caſe, Cro. Eliz. 86. Rex 
Rep. 696. v. Stanley and his Bail, Sayer, 139. . 

| (e) See Rex v. Lewis, 2. Stra. 835. A a . 

Caſe 167. Mr. H——t's Caſe. : 

Enrolment of MO TE, In this caſe HoLT, Chief Fuſtice, declared, Figs", 
deeds where That whenever a copy of a deed ſhall be allowed as evidence, 
evidence. there the inrolment of a deed for ſafe cuſtody ſhall be fo al. 


lowed. 


| SECONDLY, That a Copy of a deed is good evidence, where the 
1 110 deed is loſt, burnt, &c. or is almoſt worn out, * or obliterated, 
| becauſe in thoſe caſes there is plain evidence of the deed itſelf. 
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THIRDLY) 
concluſive to th 
all parties tO 1 
new deed. 


: Eaſter Ferm, 6. Queen Anne, In B. R. 


That the evidence of a copy of a deed inrolled is only Ma. H 
oſe that acknowledge it; therefore it is neceſſary 
it acknowledge it, and then it amounts in effect to a 


FouRTHLY, That it is alſo neceſſary, where a man's evidence 
conſiſts in ſuch gopies, that he has a covenant from the party that 
has the originals, to produce them whenever he may have occa- 


ſion for them. 


The Queen againſt Standiſn. 


| MF. EYRES moved to quaſh an order of ſeſſions ; which was Quære 
I to force an adminiſtrator to refund the mone 
received with his apprentice; which was to the trade of a barber- 


ſurgeon. 
He took two exceptions: 


FiRsT, That a barber-ſurgeon is no trade named in the ſtatute 
5. Eliz. c. 4.; nor was it a trade at the time the ſtatute was 
made (a). He cited a caſe adjudged fo, of an indictment againſt 


one for uſing the 
was quaſhed, 


trade of @ merchant-tayler ; which indictment 


CHes8HYRE, Serjeant, ſaid, that there is a general clauſe in the 
ſtatute which extends to all trades {þ). N 


SECONDLY, That it would be of dangerous conſequence to 


charge an adminiſtrator. 


And of this opinion THE WHOLE CourT ſeemed. to be 
ſtrongly ; for how can the juſtices examine the matter of aſſets ? 
and their order is not like a judgment, which an executor may 
plead, and which is always de bonzs teſtatoris; but in this caſe they 


muſt attach the party himſelf, | 


CHESSHYRE, Serjeant, argued, that a decree of a court © 


cequity (c), and an order of ſeſſions, are in nature of judgments ; 
and would be allowed of in a plea by the adminiſtrator ; | 


(a) See 8, Co. 129. Palm. 528. 
4. Mod. 145. Rex v. Slaughter, and 
Rex v. Harper, 2. Salk. 611. 

(5) The 5. Eliz. c. 4. ſ. 31. enacts, 


% That it ſhall not be lawful to any per- 


* ſon or perſons to ſet up, occupy, uſe 
* or exerciſe any craſt, myſtery, or oc- 
F Cupation now uſed or occupied within 
© the realm of England or Wales, ex- 
<< Cept he ſhall have been brought up 
therein ſeven years at leaſt as an ap- 


© prentice; and by 32. Hen, 8. c. 42. 


barbers and ſurgeons were incorporated 
40d made one company; but by tt: 


18. Geo. 2. c. 15. the company of Barker. 


Surgeurs was diſſolved, and the two trades 


in Landen made ſeparate and diſtinct cor- 
porations, ard it has been decided that 
4 barber is a trade within the ſtatute. 

1. Lev. 87. 2. Lev. 206. 

(c) See Soam v Bowden, Finch C. R. 
396. that the court uf chapcery will de- 
cree a return ot the apprentice fee on the 
death of his maſter; and as to par. ſli 
apprentices, a power is now given in this 
c.ſ to two juſtices by 32. Geo. 3. c. 57. 


. 2 


„„ „40 


Which 


in 


Carr, 


Caſe 168, 


Whether 


the inteſtate a barber furgeon 
was a tradewithy 


5. Eli c. 4. 


The ſcfiont 
cannot order an 
adminiſtrator to 
refund any part 
of the fee which 
the inteſtate had 
received with his 
apprentice, 

1. Bott, 52 3. 

f Cro. Eliz. 5573s 
Burr. S. C. 320. 
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rolls refuted by 


dy the father of 


not a ground for 


Eaſter Term, 6. Queen Anne, In B. R. 


Tax Cres Which THE CouRT in great meaſure denied; for no Writ of 


again error lies in either caſe. 5 
STANDIEH. 


To this CHEsSHYRE, Serjeant, urged, that a certiorari is a urit 
of error, Cc. — 


| But the caſe was adjourned, 
Hm} 1 
Caſe 169. * Anonymous. 


Copy of Court- HOT, Chief Fuſtice. If a lord of a manor refuſe a tenant 

G fight or copy of a court-roll, to make fuch uſe of them as the 
the lord. tenant may think proper, either to ground a fine upon, or make 
his defence, HALE was of opinion, that an attachment ſhould g 


* 8 N 
againſt the lord. The like law as to a corporation, as to the in, 
ſpection of books (a). | | on 
(a) Lane v. Dr. Bentley, poſt. 134. 
Caſe 170. 755 Lord Herbert againſt Shaw. 


A letter written BRODE RICE. Serjeant, moved for a new trial, upon a letter 
> under the Duke of Leeds's hand, to influence a juryman, 
a plaintiff to The letter was to this purpoſe, © that he ſhould think himſelf 
* N &« obliged to him, and would quit the obligation whenever it was 
Toning bis at- © in his power, &c. He cited Mor, 816. Ney, 102. 2. If}, 
tendar ice on the 484. | 
3 SIX EnwaARD NoRTHEY, contra. Writing letters to gentle. 
wilt take it as a men, to deſire them to be ready, and to ſolicit them to attend, is 
great obligation grown into a conftant practice; and muſt be allowed of, fo far as 
to himſelf, æc. 15 ſt tends only to ſolicit to get a full jury. He produced an affidavit 
granting a =o that the attorney on the other ſide had notice of that letter before 
trial. the trial, F 
S. C. poſt. 118. 


RaymonD. It is only a letter to the gentlemen to come and 
do their duty, and to attend; and tends to no diſcovery of the 
matter of fact, nor to prepoſſeſs the jury; and the concluſion is 
only a uſual compliment, Which I hal] take as a great obliga- 
* tion, and ſhall be glad of an occation tg they how much I am 
« your humble ſervant.” | Fd 


HoLT, Chief Fuſtice, ordered the attorney to be ſworn, whether 
be knew anything of this letter before THE AsSISEs. He was 
ſworn, and faid, that he did not know of it, any otherwiſe than 2s 
a Rying report. Den „ 

THe Cour thought this letter ſomething more than the uſual 

compliment. The Duke of Leeds was a ſtranger to the iſſue, but 
be was a remainder-man, and ſo might 1marnt«1n, as a father might 
* i 112 ] maintain “ lawfully for a fon. „ 


Hour, 


Eaſter Term, 6. Queen Anne, In B. R. 
Hol r, Chief Juſtice. But a father ought not to make uſe of 


LE his authority or nobility for his ſon, Lord Herbert's lady was the 

% ff Leeds's daughter. | | | 

ri | | But the opinion of THE Court ſeemed to be not to grant a 
dne trial. | 


Sed Adjournatur (a). 


) This caſe was argued again in the 
enluing Term, and the Court was una- 
nimouſly of opinion, that as the defen- 


„ _as 


Y dant had notice of this letter having been 


written long before the trial, and time 
enough to move for a trial at bar, that 
no rc trial ought to be granted. S. C, 


poſt 118. = 


EASTER 


Lon» 
HzRBERT 
againſt 
SHAW, 


Wy” el. W 


— 3 N 5 rere 
r. ²˙·nm ˙ XT 


The Sixth of Queen Anne, 
IN 


The Common Pleas. 


Thomas Lord Trevor, Chief Juſtice. 
Sir John Blencowe, Knt. 

Thomas Bury, Z/q. Juſtices. 
Robert Tracey, Eg. Nö 
Sir Edward Northey, Kut. Attorney General. 
Sir Simon Harcourt, Kut. Solicitor General. 


| Trevillian againſt Pine. N Caſe 171. 
EPLEVIN. The defendant made conuſande-as bailiff to 5, replevin, the 

J. S. The plaintiff pleaded, that he took the cattle de being baihff, 

IK injuria ſud proprid; ARSQUE HOC that he was bailiff to traverſable.. 
J. S. The defendant demurred. S. C. Satk. 107. 


Txevo, Chief Fuſtice, delivered the judgment of the Court, 
that the being bailiff in replevin, or in avowry, is traverſable; and 
cited Dobſon v. Douglas (a), Buller's Caſe (5), and Payne's 
Caſe (c); for otherwiſe a man might be twice charged: for ſup- 
poſe, in the avowry, damages afe given: then ſuppoſe the lord 
brought treſpaſs, and the tenan* pleaded the recovery in the re- 
plevin, this ſhall not conclude the lord; for it would be very mif- 
chievous, that the lord ſhould be concluded, and not be able to ſay 
that he was not his bailiff, and had no authority either expreſs or 
implied. He agreed that the difference taken in the Zarl of Bed- 
ferd's Caſe (a) was an authority againſt him, but the Books above 
cited are all to the contrary. and ſo 1. Roll. Rep. 46. Allo a dif- | | 
ference betwixt treſpaſs, lv. 148. for clauſum fregit, and for | 


(a) 4. Lev. 20. | (c) 2. Leon. 207. - 
% 1. Leon, go. (4) Cro. Ela. 14. 
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| Faſter Term, 6. Queen Anne, In C. B. 


Txrvitiian taking cattle. In the ene caſe, not his freehold, is a good plea, 
r Sed non > converſo, for I may have property in the cattle, Bro. tit, 
PISE. Gray. 3. Bailiff or not bailiff may be given in evidence, à fir. 


tiori it may be pleaded. An agreement or conſent ſubſequent vil 


amount to an authority, &c. 5 
And THE wHoLE CovrrT agreed that it is tràverſable. 


EASTER 


Lond 


«<< © @&©5 


E A8 T ER TERM; 
I be Sixth of Queen Anne, | 
Een | 
The Queen's Bench. 


Sir John Holt. Kut. Chief Fuſtice. 

Sir John Powell, Kut. | 
Sir Lyttleton Powys, Kut. Juſtices. 
Sir Henry Gould, Kt. | 

Sir Edward Northey, Knt. Attorney General. 
Sr Simon Harcourt, Kt. Solicitor General, 


Hoſkins againſt Lee. Caſe 172. 


MO TION was made for a prohibition to the ſpiritual court, Prohibition in 
A upon a libel there for theſe words, He is a great rogue; ſcandal. 
ce as great a rogue as ever was hanged ; and deſerves to Poſt. 177. 
* be hanged more than Dr. Pims.” | 


A prohibition was granted, becauſe no ſpiritual defamation, 


* HoLT, Chief Fuſtice, ſaid, If A. call B. & a fon of a whore,” 4 [ 11 ] 
he cannot libel in the ſpiritual court; but his mother may, becauſe 33 


in this caſe it is no ſpiritual defamation to the fon ; but it is to the 
mother (a), | | 


(a) See May v. Horſe, polt, 117. Vincent v. Alpy, 3. Lev. 119.  Lownds 
v. Herbert, 2. Roll. Abr. 296. | Dk 


The Queen ageinſt Hickeringill. Cafe 173. 
F{CKERINGILL was indicted and found guilty of a miſde- an indictment 


meanor, in altering an aſſeſſment, which he with the other on a ftatute, 
commiſſioners ſigned in purſuance of the land-tax act, which was omitting to ſtate 
enaQted at a ſeſſions of parliament held in November in the fourth 2 5 
year of Queen Anne. | at which it was 
made, is erro- 

Vor. XI. 1 Exception neous. 


Eaſter Term, 6. Queen Anne, In C. B. 
Tus Qrzy Exception was taken, that in the indictment the act was not 
well ſet forth; for though the writs of parliament were returnable 
ee the fourteenth: of June, the time mentioned in the indictment, and 
right according to the printed book, yet being profogued until 
October, the ſeſſions did not commence until then: 


Whereupon the indictment was quaſhed ( a). 


(a) See Bond v. Tricket, Cro. Eliz. Langley. « V. Haynes, Moor, 302. Ran 
$53. Barnes v. Hill, Cro. Car. 123. ©. Green, Cowp. 474 Watſon v. Shaw 
Read v. Potter, Cro. Jac. 138. Sir and Others, 2. Term Rep 654. See 
Edward Waldgrave's Cafe, Dyer, 203. alſo 4. Hawk. P. C. 7th edit. 63, 64. 


Cafe 174. The Queen againſt Harris. 


inditment FARRIS » was indicted for riotouſly entering the cloſe of 7.8 
gage and cutting down and carrying off ww aſhes and thirty 
Ws eee oaks, ibidem creſcentes, de bonis et catallis of J. S. and his wife. 

3 PENGELLy for the defendant ſaid, they could : not call them bona 
Zaſe and bad as ef catalla of the huſband and wife (a 4 „ and being faulty in that 
to the aſperrario. reſpect, the whole is void, and muſt be quaſhed; being different 
S. C. poſt. 121. from the caſe of Rex + v. Pillow ( 59. where the offences were dil 


8. C. Holt, 3 52. tinct and ſeveral. 


I PARKER contra. They are ſeveral treſpaſſes, and * void 
for one, yet V be good for the reſt. 


PER CUR 1AM. Judgment for the queen, as to entering the 
cloſe (c), and the indictment void as to the reſt ; for trees growing 
cannot be called bona et catalla, * © + 8 


(a) Revel v. Gray, Hob. 184. S.C. (3) Latch, 173. 
Noy, 19. Buckley v. Hales, Cro. Jac. (c) But ſee Rex ©. John . 
655. 5. C. 2. Roll. Rep: 272. S. C. 3. Burr. 1698. Rex v. Atlins, 3. Bu. 


Palm. 338. Talbot a. Bacon, I. Lev. 3. 9 Rex v. * 3. Burr. 073k. 
g | ne] | 
| Cafe 175. The Queen agaizſt Pawlett. 


| Inanindiftment AN INDICTMENT ee Pawlett, for not executing a war- 
for not execut rant of a juſtice of peace upon a common baker, for exerciling 


ing a warrant . 
5 ded on a his trade on a Sunday, contrary to the ſtatute 29. Car. 2. c. 7. 


an r. Exception was taken to the indictment, that it does not appear 
tien, it is ſuffi- 
cient to fare the conviction was within ten days after the fact, which is the time 


that the party limited by the act; the indictment faid onl y debito modo convictui 


was * in due form 
1 cenvichd.”” Hor, Chief eftice, was of opinion, that ſince it was ſaid 


uU 
that he was ane © it ſhall be taken for a good conviction in al 
reſpects; and the defendant ſhould have taken advantage of the con. 
trary, by thewing it i in evidence upon the trial. 
I 


Eaſter Term, 6. Queen Anne, In C. B. 


Ir WAS AGREED by the Court, that for things unneceſſary; as In what caſes 


puddings and pes, for baking them an indictment will not lie on the 2 22 


ſtatute; but for baking bread it will. 4 - rs 
Sed quere differentie rationem (a) day. 


(a) See the reaſons for this diſtine- tc or expoſe to ſale any bread or rolls 
tion, Rex v. Cox, 2. Burr. 786. Crepps © of any ſort or kind, or bake any meat, 
„„ Durden, Cowp. 640. Rex wv. © puddings, pies, or tarts, or in any 
Younger, 5- Term Rep. 499. But now © other manner exerciſe the trade or 
| by 44. Gee. 3. c. 61. no maſter baker, * calling of a baker on the Lord's day, 

« journeyman baker, or other perſon © or any part thereof, except the ſelling 
« carrying on the bufineſs of a baker in 4 of bread, or baking raeat, puddings, 
« the city of Landon, or within twelve or pies only, on the Lord's day, be- 
« miles of the ſaid city, ſhall on any *© tween the hours of nine in the ſore- 
« pretence whatſoever, make, bake, # noon and one in the afternoon.” 
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TRANITY TERM, 


The Sixth of Queen ane, 
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"The Queen $ Bench. 


ETD 


Sir John Holt, 2 Chief 2 

8 John Powell, Kut. 2 1 
Sr Lyttleton Powys, Kut. Kei. | 
Sir Henry Gould, Bi. Jen 


Sir Edward Northey, Kut. Attorney General. 
Si Simon Harcourt, Rut.  Solbcitor General. 
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The Queen againſt Lady Gb | Caſe 176. 


NDICTMENT for high treaſon upon the ſtatute of 1. Fac. 1. The attorney,by 
F I c. 4. for converting her ſervant-maid to the Roman catholic 28 may 


religion. To which not guilty was pleaded. Ce pls 
Upon the firſt da <p of the Term, THE ATTORNEY GENERAL high treaſon. ; 
came into court and confeſſed the. r de true . * "Ye 2 q 11 15 1 


; cial mandate from THE QUEEN (C) : 
25 Wpereupon ſhe was diſcharged. „ 


0 on e Goddard V. sam, wm e. e See War V. va. 4 Burr mate, 


x4 
8 


The Queen againſ 9155 and Others Ca 177 
HE DEFENDANTS were x conviched 97705 two informations for An indiftment 
riots. - . 7 7 for unlawfully 
andriotoully en- 


Tur riksr was for W the bailiff and burgeſſes of teringthe'Guilde 
Bewaley in their choice of a indeng for that corporation; and the rag tate e 
information ſet forth, that the bailiffs and burgeſſes being aſſembled |. 2 2» 
from electing a bailiff of the corporation, muſt ſhew-theauthority r baliff, 
S8. C. _ 100. S. C. N 0 594. RE « 

en ae 3 | to 
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An ' inditmert Then as to THE SECOND INFORMATION, it is ill; becauſe it 


. ſturdance of it appears that it is not his own; and there the indictment wel 


Trinity Term, 6. Queen Anne, In B.R, 


Tux Qu to chooſe a bailiff for the borough of Bewdley, the defendants rin; 
r et routos? clamoribus et vociferationibus, &c. hindered them upon 
rute faid election. l 


AN Orks. ; | | 
THE $SECeND information was for breaking open the door of 
THE GUILDHALL of the borough of Bewaley; and it ſet forth, that 
- the defendants, on the twenty-third day of October, did aſſemble 
themſelves to diſturb the peace, et ſic afſimblat. did break open the 

door of a certain houſe, called HE GUILDHALL of the borough 

of Bewdley aforeſaid. . | 


he two informations were moved in arreſt of judgment; and 
after ſeveral ſolemn arguments, 


Hol r, Chief Fuſtice, delivered the opinion of THE Covar 
this Term, that both the informations were naught, and judgment 
ought to be arreſted. | 


THe FIRST is not good, becauſe it does not appear what autho- 
rity they had to chooſe a bailiff. If people have a lawful authority 
to chooſe a member of a corporation, and above two come with 
clamour and noiſe to diſturb them, it will be a riot Ca), and it isa 
treſpaſs; fo it is of any franchiſe, dean and chapter, &c. (5) ; but 
in this caſe it does not appear that they had authority (which ſhould 
have been ſhewn), either by charter or preſcription. It is their 
having a right to elect that makes this an unlawful act. If they 
had no right, it would be no riot; but their having a right, and 

the defendants acting in oppoſition to this, in a tumultuous man- 
L116 J] ner, * it a riot; but here the plaintiffs right does “ not ap- 
| _ pear (c). „ | 

Therefore judgment muſt be arreſted on the firſt information, 


22 
72 
* 


againft divers does not ſhew whoſe houſe it was. It is ſaid they broke open the 
perſons, charg- door cijuſdam domus. It is very well known that in a declaration, 


21 Vit would not be good to ſay that he broke open the door cujuſdan 
44 fiotouſly, and domits, but it muſt be ejus domus, to make it appear to be the houſe 
* routouiſiy aſ- of him that brings the action. Indeed in ah indictment for ftealing 


* ſembledtothe à horſe, it has been held well to ſay eguum cujuſdam ignoti, because 


8 eee. lies (d). But to make a riot, there muſt be an aſſembly, and an 


* arms the door unlawful act done. It has been objected, that it is ſaid to be in 
« of a certain & HE GUILDHALL of the borough,” and that would be tanta- 
* Kea, called the mount, and like the caſe of a riot ina church. To which Lanſwer, 


* eee FIRST, That it does not appear to be the Guildhall of the borough; 


« f. broke, c. it only ſays © vocat. GUiLDHALL,” which is not enough, for it does 
is bad, for it not deſcribe the thing. And beſides it ſhould have been in Latin, 
ought to have 23 35 

ſtated zvhoſe houſe (a) But fee 1. Vent. 251. and Rex v. Bernard, Comb. 416. Rex v. 
it was. 2. Hawk. P. C. ch. 65. f. 1. c Routledge, Dougl. 537. 

(5) See Year Book 29. Edw. 3. pl. 74. (d) 2. Hale P. C. 18 1. 290. Staund: 

Regiſter, 103. P. C. 25. 96. Dyer, 99. Dalton, c. 19% 

(c) Rex v. Vaws, 2. Mod, 24 1. Hawk. P. C. 7th edit. 2166. 

| according 


* 
y 
th 
4 
It 
d 


+ CK. O49 w 


c the Guildhall of the borough of Beꝛudley, yet it might not be 


| Guildhall may belong to the lord of a manor. 


not neceſſary to ſay they aſſembled for that purpoſe, but there muſt 


terrorem populi. To which I anſwer, that in this information it is 
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according to the ſtatute 36. Ew. 3. c. 15. (a) ; otherwiſe it ſtands Tux Queer 
for nothing, Ofborn's Cafe (b). And then taking it that © Guild - 2 

« þal/” is left out; it is no more than if it had been faid “ they _ 1 
« broke the door cui uſdam domus.“ | 


SECONDLY, If it had been ſufficiently deſcribed to have been 


THE GUILDHALL of thoſe people thus aſſembled; for boroughs 
may belong to lords of manors; many boroughs are manors, and a 


The Books are obſcure in the definition of riots, I take it, it ĩs 


be an unlawful aſſembly ; and as to what act will make a riot, or 
treſpaſs, ſuch an act as will make a treſpaſs will make a riot. If a 
number of men aiſemble with arms, in terra: em populi, though no 
act is done, it is a riot (c). If three come out of an ale-houſe and 
go armed, it is a riot (4). Though a man may ride with arms, 
yet he cannot take two with him to defend himſelf, even though | 
his life is threatened (e); for * he is in the protection of the law, # [ 117 1 
which is ſufficient for his defence. . . 
It has been objected, that in this information it is not ſaid in 


well without it; for in thoſe riots which are riots without any act 
done, as going armed, &c. it muſt be ſaid in terrorem populi ; but 
when an act is done, it is otherwiſe. Sir Robert Atkins's Caſe is no 
riot, becauſe he went to claim a right (). If ſeveral, thinking 
they have a right to elect, meet to aſſert their right, if they do not 


do it in a violent manner, it is no riot. If a convenient number go 


to claim common, which is incloſed, and they pull down the in- 
cloſure, it is no riot; becauſe they go under a claim of right (g). 
It is not neceſſary to ſay (in an information) that they ailembied 
with an intent to commit a riot; for to ſay they aſſembled ioo 


et routos?,” and committed an unlawful act, is ſufficient, for that 


is a riot. | 7 : 
HoLT, Chief Fuſtice, delivered this as the opinion of THE 


| Cour; and thereupon judgment was arreſted upon both infor- 


mations. 
(a) See 4. Geo. 2. c. 26. and 6. Gro. 2. (e) See 2. Hawk. P. C. 7th edit. 
b. 14. 8 page 20, 21. N 
(5) 10. Co. 150. 52 (J) 3. Mod. 3. 2. Show. 236. 
le) Hob. 91. But ſee 2. Hawk. P. C. Tremain, 230. 
7th edit. 56. (Cg) 2. Hawk. P. C. th edit. ch. 65. 
(4) Vear Book 3. Hen. 7. pl. 1. J. 6. 


May againſt Horſe. | Caſe 178. 
J CALLED B. © baſtard;” B. and his mother libel in the 1.2 can B. 34. 
* ſpiritual court for defamation, viz. for calling him & a baſ- rard, both 5. 


© tard,” and his mother © a whore,” by implication. and his mother 
n . may libel A. in 


the ſpiritual court; B. for the expreſs, and the mother for the im lied ſlander.—2. Roll. Abr. 292. 


Carth. 498. Stra. 47 1. 545. 4. Burr. 2032. 6. Com. Dig. Prohibition (G. 14.) 
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May RavMoND for the defendant argued, that upon a libel in the 
| 3 ſpiritual court for theſe words, Thou art a fon of a whore, and 
fe thy mother is a bitch,” a prohibition was granted, becauſe the 

latter words made the former nonſenſe (a); ſo here, for the woman 
appears to have a huſband. But he admitted, that for calling 
« whore,” without other words, a pronibition was denied; for 
that is merely of ſpiritual conuſance. | 


But PER CuRIam, According to the caſe of Vincent v. Apley(l) 
the mother may in this caſe well Iibel for the ſcandal by impli- 
cation. | 

And a prohibition was denied. 


(a) Lownds v. Herbert, 2. Roll. Abr. v Cuthbert, Stra. 823. Carſlake 3. 
296. cited in the caſe of Vincent v. Map ledoram, 2. Term Rep 473. 
Alpy, 3. Lev. 119. But fee Ferguſon (5) 3. Lev. 119. Sce Hoſkins e, 

a Lee, ante, 112. 


*F 318 } - | £ | 
* Caſe 179. Lady Herbert again} Shaw. 


A letter written LJPON Ax ISSUE joined, in an action between Lady Catharin 
by the father of Herbert, daughter of the Dute of Leeds, and the Fiſhermen f 
3 eee N Milton, a letter was written by the Duke of Leeds to every particular 
ot re. Juryman, wherein he deſires their appearance at the trial, and con- 
queſting bis at- Cludes his letter in theſe words, „Which I thall take as a great 
tendance on the (C obligation, particularly from yourſelf, and ſhall be glad of an 


trial, and profeſ «« gecation to ſhew how much 1 am, $1R, your humble ſervant.” 
fing that he vill x . es, Gs 
eee a great Upon which the defendant moved for a new trial. 

ization to | | 4 
himſ:1f, & is MR. CoxnyERs argued, that none but the parties themſelves 


not a ground for can ſolicit a juryman to attend, &c. and cited Air, 815. Co, Lit 
granting à #0 269. 2. Is}t. 48 4 ; f | 


trial, if the de- x 5 
fendant had fuf. Nox THEY for the plaintiff (aid, that the dige being father to 


e fern the plaintiff, it could not be maintenance, &c. (a). 


ing been written RAYMOND 40% for the plaintiff ſaid, that it was the defendant's 
to enable him to "36" 116 des 5a 333 
move for a trial neglect, in not diſcovering tne letter Detcre tie trial, and MAKIN 
= his challenge thereupon, ſince it appears that they knew of it before, 
S. C. ante, 111. and probably kept it by them as an after-retuge, in caſe the trid 
went againfi them, as it did: however, the moſt they can make d 
it is but maintenance, which is not a ſufficient cauſe to grant a new 


trial, though embracery (U) is. 


PowELL, F:/lice, ſaid, he remembered a caſe in the court of 
common pleas, where a ſtranger wrote to a juryman to conſider that 
the plaintiff was a poor man; for which a new trial was granted, 
and the writer taken up and committed; but here this ſeems on) 


(a) 2. Hawk. P. C. ch. 83. f. 26. 2. Hawk. P. C. ch. 8 5. .. 7. Croſvonot 
(5) Co. Lit. 369. Mocr, 315. wv, Fenwick, 7. Mod. 156. 8 


But the doubt with me is on the compliment here paid to the 


* 
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an invitation, and an endeavour for a full jury to appear, in order X 
- a\ ite 1 is - Hnxnxyez 
to avoid d tales; and a man may write in behalf of his daughter. — 
SHAWs 


jurymen by ſo great a man as the Duke of Leeds. And he thought 
che fact hardly juſtifiable even in a father. | : 
This caſe was argued in Eaſter Term laſt, and likewiſe in this 
Tem © „ I 
And now. it was reſolved by HoLT, Chief Juſtice, POWELL, | 
Powys, and GouLD, Fu/tices, that no new trial ſhould be 
granted; becauſe the defendant, having notice of ſuch a letter * [ 119 1 


| long before tae trial, might have moved for a TRIAL AT BAR, 


which the other ſide had offered to conſent to: But taking the 
letter as it is in itſelf, it is of dangerous conſequence 3 for it 15 a 
temptation to the jury to be partial, and takes off their indiffe- 
tency. But ſecondly, if a party have cauſe of challenge, and 
know of it time enough before the trial, if he do not challenge, Note. 
he ſhall not have a new trial; contra if he has not timely notice 

of it. The party himſelf cannot givea juryman money to appear; 

for it cannot be ſuppoſed tnat he will hire him to give a verdict 
againſt himſelf 

The motion was denied. 

And NOTE, HOLT, Chief Fuftice, in delivering his opiaion 
cited a caſe in the time of Edward the Third, where a new trial 
was granted, becauſe a great lord concerned in the cauſe ſat upon 
the bench at the trial. FX | 


Hardwick againſt Gamball. Caſe 180. 
SPECIAL VERDICT finds, a ſettlement in conſideration Limitation on a 
£4 of natural love and affection to himſelf for life ; then on truſtees RO mee 
to preſerve contingent remainders; remainder in tail male, ,;,..,c reman- 
© PROVIDED if the tenant for life die without iſſue male of his der, is good. 
« wife, and having daughters, the truſtees to ſtand ſeiſed for thirty - 


- © one years, with intent to raiſe ſuch and ſuch legacies to the 
daughters.“ „ PROVIDED ALSO, that if the next iſſue male in 


« remainder, within five years, pay the legacies, that then the 
© truſtees ſhould Rand ſeiſed to ſuch iſſue male as ihould pay the 
« legacies, with remainders over.” ; | | 


The tenant for life died without iſſue male or female. 


It was objected, that if the term never accrucd, the remainders 
are void. 3. Cro. 465. Dyer, 34 b. | 


HoLT, Chief Fuſlice. Though the contingent term never aroſe, 
yet the remainders are good, if the precedent eſtate to the term for 
years be ſufficient to ſupport the remainders. 


* EYREs argued, that this remainder can never ariſe, it being a * ' 120 ] 
condition precedent, and it is not found that the legacies are paid; 
and that the remainders are void in their creation. If the firit re- 
| mainder 
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is net barrable by for life, and remainder in tail, from deſtroyiug the remainder i 
tenant in tail. fee; becauſe the fine has turned his eſtate into 4 baſe fre, and bw 
Ante, 19. 61. deftroyed all privity of eſtate : ſo that if tenant for life, and te- 
7. Mod. 18. mainder in tail, would make a tenant to the præcipe, yet they car 
| Os 718. not vouch the remainder-man in fee, without he will yoluntarif 
_ + = "* enter into it (a). | 


(2) See Leech v. Cole, Cro. Eliz. 670. 2. Roll. Abr. 495. 3. Co. 6. % 


 Handwrex mainder be contingent, all the others ſubſequent muſt be contin 
0 _ There muſt be an intermediate time betwixt the payment of jj 
ID legacies, being precedent to the veſting of the remainder, any; 
void, it not veſting eo in/lanti. It was ſaid, that the firſt remal. 
der was nonſenſical, viz. that if he died without iſſue male, thy 
= then his next iſſue male in remainder, &c. whether the term xi 
1 or not, the law to us is the ſame. If the condition be impoſil 
_ no eſtate can grow thereupon ; and neither the act of God, nor tte 
- We] party, can diſpenſe with this condition, if it be precedent, 
Be * . 7 
1 Iſue male taken HOLT, Chief Fuſtice. The payment of the money was to kt 
3 ” : 8K : 
Wo for heirs male. the iſſue male intg* poſſeſſion, notwithſtanding the term; and n 
= payment was intended, unleſs there was a dying without iſſue mat, 
34 leaving daughters. The claufe, “and for default of iſſue nuly 
1 e remainder to the iſſue male,” ſhould have been, * heirs male in 
15 ; 7 <& remainder,” and then there had been no doubt. 5 
1 And ir was ADJUDGED, that the remainder was good, an 
1 "B44 well veſted, 7 8 | | 
Caſe 187. | Prime againſt Maſon. 
M1 A fire fais? QQTRE FACIAS.—Demurrer to the firſt writ, becauſe it m 
=—_—Y ” mace n O returnable © die L. in tr timanas Sanctæ Trin.“ 
3 on Sunday, is returnable © die Lung in tres ſeptimanas Sanctæ Trin. 
8 _ | PER CURIan. It is a void writ; for there is no ſuch Gy, i 
. Sellon's Pract. being on @. Sunday, and fo it is not @ mſcontinuance to be helpedby 
7 8 Dig the Statute of Feefails (a); and it being a void writ, the Court: 
14 « Temps efcio ought to take notice of it, without being pleaded in bar, and 
9 (B. 2.). ought to quaſh it, and ſo there is no writ in being (6). 
* 6. Com. Dig. « Retora * (C. 1.) f x ' | 
N 7 : i (a) 32. Hen. 8. c. 30 and 4. & 5. Gumley, 2. Stra. 871. 8. C. Rur. K 
*Þ An. c. 16. Rex v. Miden, 1. Stra. 61. 74. S. C. 2. Ld. Ray. 1528. Wut. 
= : Launder wv. Cripps, 2. Stra. 947. more v. Wheeler, 1. Show. 60, Cn. 
* () Rodd wv. Evans, 3. Keb. 260. walls v. Hoyle, Fort. 323. Campdel 
. Morris v. Fletcher, Cro. Car. 53. Court- v. Cummings, 2. Burr. 1187. Swans, 
+ ney v. Phillips, 1. Lev. 196. Gage's Broome, 2. Burr. 1595. 1. Bl. Re, 
1 Caſe, 5. Co. 45. Harvey v. Broad, 125 526. Leveridge v. Plaiſtow, 2. f 
. 6 Mod. 10. 196. S. C. 2. Salk 626. Rep. 29. N 
5 Davy v. Slater, 6. Mod. 250. Rex ». 5 
bly b © 
2 Caſe 182. | | Anonymous. 
1 | Where a re. PENANT For IIr E, remainder in tail, remainder in fre: 
Wn mainder in fee tenant in tail levies a fine; this has for ever hindered the tenant 
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The Queen againſt Harris. Caſe 183. 
JNDICTMENT for entering his cloſe, and cutting down In an indictment᷑ 


2 . . for entering 2 
ſeveral trees adtunc et ibidem creſcentes, de bonis et catallis of - ——_ 
the huſband and wife. . down trees, the 


The exception, that trees growing could not be goods and chattels. words © there 


| © growing, the 
Hol r, Chief Fuſtice. Read the indictment, and ſee if it ſay © e ——_ 


. 11 5 on tels Sr. may 

ereſcentes : and it did not fay fo. | 54 — ay 
But PER CURIam, De bonis et catallis“ ſhall be void, as if furplulage. 

not inſerted, and the indictment is good without them: ſo S. C. ante, 113. 


Judgment was given for the queen. S. C. Holt, 352, 


| 5 Brunker againſt Cook. ; = Caſe 184. 
FJECT MENT was brought for lands in Kent, on the demiſe A deviſe of « a 


of Francis Bokenham ; and, on not guilty pleaded, there is a., 3 _ 
ſpecial verdict ; wherein the jury find, that Milliam Bokenham, « eſtate, aa Faro 
eq. being commander of her majeſty's ſhip THE GRATTox, on « foever, of 
the third day of vey 1692, made his laſt will and teſtament in which 1 ſhall 


writing, which they find in hc verba: He writes, that he was then 5 2 — Sa 
ed a » 


bound out to ſea, &c. and ſays, © I do hereby give, deviſe, and be- . 

« queath to os, weltblioved wife, Frances Boten bam, all ſuch « a ts 
« ſum and ſums of money as now is, or hereafter ſhall become not paſs an eſtate 
« due to me front thei: majeſties for my own and ſervants ſer- purchaſed after 
« vice, either by fea or lick : As ALso ſuch ſum and ſums of 3 of 


money, lands, tenements, goods, chattels, and eſtate whatſoever, 8 © ante, 106. 


« wherewith at the time of my deceaſe I ſhall be poſſeſſed or in- 

« veſted, or which ſhall then, or of right doth appertain unto me: M [ I22 ] 
« And I do hereby nominate and appoint her the ſaid Frances S. C. Fitzg. 225. 
« Bikenham, my well-beloved wife, to be the whole and ſole ex- 5: C. Salk. 237. 
« ecutrix of this my laſt will and teſtament.” They find, that 3 be., 236. 
William the teſtator, at the time of making this will, was not ſeiſed 42 . 
of any lands in the county; but afterwards, by deeds of leaſe and S. C. 2. Eq. Ab. 
releaſe, dated the twentieth and twenty-firſt days of March, in the 255. 

year of Our Lord 1700, Sir George Wheeler and others, being S. C. 1. Bro. 
leiſed in fee of the lands in the declaration particularly mentioned, ** C- 499. 
conveyed the ſame to the ſaid William Bokenham the teſtator, and 

his heirs, by virt e whereof he became ſeiſcd. They find, that the 

lands are held in ſocage, and are of the nature of gaveltind, and 


deviſable by the cuſtom of Kent (a); and that ſome time afterward 


(a) That gavelkind lard is deviſable Bokenham, poſt. 148. Fitzg. 233. 
by the cuſſom cf Kent, ſee Noy's Maxims, Lambard's Perambulation of Kent, 402. 
24 Brown v. Brookes, 2. Sid. 154. Fitz N. B. 198. And it ſcems that this 
Launder v. Brookes, Cro. Car. 561. cuſtom is not confined to the county of 
Hammond . Thornhill, Stiles, 476. Nent, Taylor on Gavelkind, 110. Ro- 
Wiſeman v. Cotton, 1. Sid. 77. 135. binſon on Gavelkind, 242. 

Ray. 59. 76. 1. Lev. 79. Atkin v. | 
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Trinity Term, 6. Queen Anne, In B. R. 
William Boten bam died, the deviſee entered, and the heir at "® 
entered upon her. | | 


The queſtion between them was, Whether theſe lands do pak 


by the will of Captain Milliam Bokenham, or not? 


Hor T, Chief Fuſlice, delivered the opinion of the whole Ceurt 


Wie have conſidered of this caſe all together, and we are all d 


opinion, that the will, as to theſe lands, is a void will, and that 


tze lands do not paſs thereby, but that judgment ought to be, for 


the defendant, the heir at law. - We agree, that the words of the 


will are full and comprehenſive enough to pals all theſe lands, ha 


he been ſeiſed of them at the time of making this will; and ve 
hold, they cannot by law paſs, on this account only, becauſe the 
teſtator was not ſeiſed of theſe lands in the year 1692, at the time 
of making the will; though perhaps it might be his intention and 
deſign to have them paſs. The caſe is no more than this: A man 
makes his will, and deviſes all his lands that he ſha}l have at the 
time of his death; and after that he purchaſes lands, and; dies 
without republication, we hold that is a void deviſe ; for à man 
cannot deviſe any lands but what he has at the time of making the, 


will (a). And if it be of lands devifable by the cuſtom, it is the 


fame. thing as of lands deviſable by the flatute. A will, be it hy 
cuſtom or ſtatute, is ſtill a diſpoſition of the eſtate and lands he 
then has; but no man can bequeath lands or eſtate which he has not 
at that time; and though a will do not take effect to transfer the 


- eftate until the death of the teſtator, yet it is a will and diſpoſition 


of his eſtate, even at the time of making ſuch will; for from tha 


time ĩt is a will, and a diſpoſition of what he. deviſes away. There 


is no act between the making of a will and the death of the teſta- 
tor, neceſſary to be done to make this a perfect and complete will; 


no writing, no publiſhing, nor any other act whatſoever; it is ſub- 


ject indeed to a revocation, during the teſtator's life, and is to take 
effect only from the time of his death; but it is a will, and a di. 


poſition of the eſtate bequeathed from the time of the making 


thereof. Wherefoever there is a diſability in the teſtator, at the 
time of making the will, though that diſability be actually removed 
before his death, yet the will will {till be a void will, becauſe he 
had no ability at that time. Suppoſe an infant make a will, and 
deviſe land during his infancy ; or a feme covert, in the life of her 
huſband, make a will, and diſpoſe of land thereby; though the | 
coverture and infancy be afterwards removed, and the huſband die, 
or the infant come of age; yet if either of the deviſors die, withouta 
new making or publication of the will, this is a void will (6), becaul 
of the original diſability ; and though they ſhould live many years 
after ſuch diſabilities ae removed, yet tne removing thoie diiabi- 
litieswill not do without a new publication, or making a new Wil. 
Now thoſe are perſonal diſabilities, but this à real one; he had 


notning in this caſe to give or diſpoſe of; fo here is a removal ofa 


(a) Brett v. Rigden, Plowd. 342. (5) 1. Sid. 162, =o 
= | re; 
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real diſability; and ſhall the removal of that be more effectual to 
make it a good will, than removing a perſonal diſability? No ſurely. 
* It is ſaid in the caſe of Force v. Hembling (a), that the making of 
the will is not the will, but only the commencement of it: the 
that is only, that it does not transfer the intereſt and 


meaning of that! a Ae e a ee a 
the thing deviſed; but ſtill it is his diſpoſition until he 


property of 


revoke it. . | 
lands? It cannot have a commencement from the time of making 


| When then would you have this to be a will? Muſt you ſtay until 


a precedent deviſe extend to them? Now his act of purchaſing 


Now what commencement has this will as to theſe 


BRAUN RE 
againſt 
Cook 
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the will, becauſe the teſtator had not the eſtate at that time. 
he has purchaſed lands to make this a will? Suppoſe he does, can 


thoſe lands, and his act of diſpoſing of them, are two different things, 


= and are of different natures. You mult ſuppoſe that eo zn/tante he 
Wo purchaſes: he makes his will, though made long before, which is 
Nan abſurd and repugnant. The law of England is plain as to this 
the point, by all the precedents of wills; and the law is the ſame, both 
lies of lands deviſed by cuſtom, as well as by the ſtatute. There is no 
1 will that J can find in any plea or entry, but it is faid, that the teſ- 
the, tator was ſeiſed in fee of ſuch and ſuch lands, and that being ſo ſeiſed 
the he made his will ſuch a day, and did deviſe, diſpoſe and bequeath 
by ſoand ſo; which words plainly ſhew that ĩt ĩs abſolutely neceſfary 
be he ſhould be ſeiſed in fee at the time that he makes his will; and of 
not this there are multitudes of authorities. I ſhall name a few only: 
the In Ces Entries (b), and in Raffal (c), there is a precedent of a 
on will of lands deviſable by cuſtom, that the teſtator was ſeiſed in his 
"at dmefne as of fee (d). Though the forms of pleading do not make 
90 the law, yet conſtant pleading of a thing in ſuch a manner is a 
in. great evidence of the law; and this argues the neceſſity of the 
I; teſtator's being ſeiſed in fee at the time of making the will. But 
b- it is objected, that lands deviſable by cuſtom differ from lands at 
ke common law, becauſe that they are deviſable as gaadt and chattels; 
iſ. and appeal to the cuſtom itſelf, ſet forth in the writ of ex gravi 
ng zuereld (e). Now it is faid, that by this cuſtom it is Jawtul to 
ha deviſe lands and * tenements as chattels, though the teſtator has 
ed not the poſſeſſion of them at the time of making the will; and that 


2 man may diſpoſe of his chattels and perſonal eſtate, that he ſhall 
for the future acquire at any time after the making of his will, to 
the time of his death ; and ſhall therefore diſpoſe of theſe cuſtomary 
lands in the ſame manner. In anſwer to this, 1 defire the cuſtom 
in that writ ſet forth may be well contidered, and then it will ap- 


may deviſe lands and tenements, as he may goods and chattels; but 
it is tenementa ſua, they mult be ſua before he can diſpoſe of them; 
” muſt be bis property before he can deviſe them away. Now 
| 


l they be not ſua at the time of the deviſe, then he is out of the 
id cuſtom, and his will cannot be affected by it. It is true, perſonal 
() 4. Co. 60. | (d) See Year Book 34. Hen. 6. pl. 6. a. 
(5) Co. Ent. 602. 664, (e) Fitz. N. B. old edition, page 199. 


C) Raſtal Ent. 274. 


eſtate 


pear plainly, that the cuſtom is not general, that a man ſo qualified 
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eſtate and chattels may, by the common law, be diſpoſed of before 
he has purchaſed, or had the poſſeſſion of them; and there are 
many caſes that make this out (a) ; but there is a great deal of 
difference between real ęſtate and perſonal eftate ; for perſonal 
eſtate and chattels are tranſient and fleeting, and not at all fixed 
and permanent, as lands are. Perhaps the greateſt part of a man' 
eſtate is in goods to-day, and he may have a mind to turn thoſe into 
money to-morrow ; now would it not be hard that he ſhould make 
a new will on every alteration ; for this the neceſſity of dealing and 
traffic in the world would require a man to make a will every day, 


if he could not diſpoſe of his perſonal chattels, becaute they have 


undergone ſome alteration ; this would be the greateſt perplexity 
in the world. But on the other hand, lands continue the ſame eve 

day, and will fo to the end of the world. And as to real eſtates, 
there is time and opportunity to make ſettlements as he thinks fit; 
but of perſonal eſtate, which is under a continual variation, it is quite 
otherwiſe in reaſon. Again, as to perſonal eſtate ; the law has not 
appointed any perſon to ſucceed therein, where there is no will, a 
it has the heir in caſe of lands, but only now. by act of parliament, 
there is an adminiſtrator to be appointed (5) ; * but at common- 
law it was not ſo (c); and where the party teſtator appoints an ex- 
ecutor, he takes under his right of diſpoſition; when he is ap. 
pointed executor, he takes all, as being named executor ; and when 
the teſtator gives legacies out of it, it is in a manner a direction 
only to the executor how he ſhall adminiſter ; for legacies by the 
will do not paſs to legatees in the ſame manner as a real eſtate; 
becauſe, notwithſtanding ſuch deviſe, the property is in the execu- 
tor, and not in the legatee, until the executor do conſent to the 
legacy (4) ; but in a real eſtate the lands paſs immediately to the 
deviſee (e). This makes a great difference. The law has ap- 
pointed a perſon in one caſe to ſucceed where no will is, which is 
the heir; but in the other caſe at common law, no perſon is ap- 
pointed to ſucceed to the poſſeſſion of a perſonal eſtate, but it is 
oft to the teſtator's diſcretion. Suppoſe the caſe was of a deviſe 
of a real chattel, and a man ſhould deviſe a term of years that he 
had not at the time of the deviſe, but purchaſed ſome time before 
his death; I doubt whether that would be good: though this be not 
the caſe, nor is it neceſſary that I ſhould give any opinion in it, yet 
I make a great doubt of it (). Suppoſe for the purpoſe one takes 2 
college lezſe, and another makes his will, and ſhould deviſe that 


(a) See Cayre &. Gayre, 2. Vern. 538. miniſtration to the wife, or next of kin 
Sayer . Sayer, Prec. Chan. 392. Maſ- of the inteſtate, or hoth. See alſo 22. & 


ters . Maſters, 1. Peer. Wms. 424. 
Wind v. Jekyl and Alibone, 1. Peer. 
Wms. 574. All Souls College v Cod- 
dring:ton, 1. Peer Wms. 597. Dean 
and Chapter of Chriſtchurch v. Barrow, 
Ambler, 641. | 
(5) By 31. Edo. 3. c. 11, where a 
man dies inteſtate the ordinary ſhall de- 
pute the next and moſt lawful friends of 
the deceaſed to adminiſter his goods; but 
by 21. Hen. 8. c. 5. he may commit ad- 


23. Car. 2. c. 19. Lord Suffolk's Caſe, 


Cafes Temp. Hardyv. 9. | 
(e) See Selden's Juriſdiction of Teil- 

taments, book 2. ch. 1, 2, 3, 4. 2. Rob 
Rep. 217 

(4) 1. Roll. Abr. 618. Wentworth 
Office of Ex. 322. Young v. Holmes, 
Stra. 70. | x 

(e) Co. Lit. 111. a. 
(f) Wind v. Jekyll, 1. Peer. Wap. 


375 leaſe 


Trinity Term, 6. Queen Anne, In B. R. 


leaſe away to another, and afterwards the teſtator ſhould purchaſe 
that college land, ſubſequent to the making of his will, the queſtion 
is, Whether this would be a good deviſe? And J am inclined to 
think, this would not be a good deviſe. There is the caſe of Aſhby 
v. Lever (a) comes up to this matter: A man makes his will, 
having a college leaſe, or other leaſe, and deviſes this leaſe to 


Stiles, after the making of which will he ſurrenders this leaſe, 


and rehews the leaſe from the ſaid college, ſuppoſe, and then dies; 
the queſtion was, Whether the deviſee ſhould have this leaſe? And 
it was held in that caſe, that the renewing the leaſe was a revoca- 
tion of the will; and that the leaſe did not paſs. This ſeems to be 
a very ſtrong caſe, as to this point; and the reaſon * is plain, be- 
cauſe the eſtate was not in eſſe at the time of making the will. In 
the caſe of Southward v Milward (6b), the queſtion was, Whe- 
ther a term not aſſented to by executors, and which paſſed only 
25 an executory deviſe, could paſs by the will of the deviſe ? And 
it was held, that it was only @ poſſibility, and that nothing paſſed by 
will (c): and indeed how could he diſpoſe of a term that was not 


is, but another man's? It is hard to imagine ſuch a prepoſterous 


thing; but I ſhall not give any poſitive opinion therein, this not 
being our caſe. The executor muſt aſſent to a legacy, eiſe nothing 
fes ; for nothing can paſs immediately where a term is deviſed, 


But this is enough to ſhew a difference between a real and perſonal - 


eſtate; one is permanent and laſting, the other mutable and fleet- 
ing. To make a will to take etfect from the purchaſe of the 
eltate, is repugnant to the nature of a purchaſe; for the will gives 
it to another and his heirs, and the purchaſe gives it to himſelf and 
his heirs; the will gives it to his wife, and the purchaſe gives it 
to himſelf in fee; fo that here is a perfect contradiftion. Now it 
is to be noted, that here is no republication; for if there had been 
a republication, that would have done, and made thoſe lands paſs; 
provided that all the requiſites and circumftances neceſſary to the 
making of af original will, within the ſtatute of Frauds and Per- 
juries, had been obſerved. Suppoſe a man deviſe all his land in 
tail, and afterwards purchaſe other lands, and die before republica- 
tion, thoſe purchaſed lands will not paſs ; but if he republiſh the 
will in ſuch manner, and with ſuch circumſtances as are neceſſary 
do the complete execution of an original will, then the purchaſed 
lands will paſs as by an original will. It is ſaid, indeed, in the caſe 
of Brett v. Rigden (d), that where a man deviſes lands in certain, 
as the manor of Dale or Mhite Acre, and the deviſor has nothing in 
the land at the time of making the deviſe, but does afterwards pur- 


chaſe the ſame, that ſuch new-purchaſed lands ſhall paſs * to the 


deviſee, becauſe his intent was manifeſt to paſs it away: if that 
were law, it is full againſt me, but I think that caſe is not law; it 
is only a ſaying of SERJEANT LOVYELACE, andthe caſe quoted in 


the margin does not warrant any ſuch thing. I thought indeed, 


(a) Goldfb. 92. | 23. that a poſſbiity clothed with an in- 
(% March, 137. | tereſt is deviſable. ; 


(c) See Selwyn . Selwyn, 2. Burr. (4) Plowd. 340. | 
1131, and Jones v. Perry, 3. Term Rep, : N 
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Bagxnrs,, before] looked narrowly into that caſe, which is 39. Hen. 6. pl. 18. 


ge 
Cock. 


See 1. Chan. 
C5. 191. 


that it had been fo, but there is nothing in that book to warrant it; 
nur. is there anything like it in either of the Abridgments, either iu 
Fitzberbert (a), or Brot (b). It is only a note of two Judges 
opinions. Nora,“ ſays the Book, * In the King's bench ber 
4% VEIVER TON and MARK HAM, if a man deviſe land, and is dil. 
<< ſeiſed after that, and then dies, the deviſe is void and cannot be 
« made good; and the reaſon is, becauſe the difſeifin turns it toa' 
right, and is then only a choſe en action, and cannot be deviſed 
away; and therefore,” ſays the Book, © it was held a good play 
« againſt this deviſe, that the deviſor did not die ſeiſed of the faid 
de land.” Rut the Book goes on further, and ſays, “ Suppoſe 2 
e man is difieiſed, and then makes his will, and deviſes lands, and 
4. afterwards re- enters into thoſe lands,“ it is made a queſtion there 
if it de a good plea to ſay, that the deviſor had nothing in the land; 


at the time of the deviſe. This is the cafe put, and the caſe meant, 


which is the ground of the preceding opinion ; and it ſeems by 
that Book, that if he do re-enter, the lands ſhall paſs, And [ 
am cf opinion, the lands will paſs if he re-enter ; and the reafon is, 
when a man is diſſeiſed, and he makes a re-gntry, that ſuch entry 
purges. the viſſeiſin. and the diſſeiſee, by relation to all intents and 


purpoſes, is in poiſ-ſnon from the ceginning ; and for that reaſon, 


he ſhall have an action ſor the mean profits, between the time of 
the diſſeiſin and. bringing the action; and fo is 38. Hen. 6. pl. 27. 
19. Hen. 6. pl. 159. He may in ſuch caſe be juſtly faid to be ſeiſed 


in fee of ſuch lands, and therefore may diſpoſe of, and deviſe the 


ſame away; becaule the entry reveſts the eſtate, and he is now, in 
ccn{ideration of law, in poſſeſſion from the time of the diſſeiſin, 
and th-refore is intitled to the mean profits, as though he had been 
actually in poſſeſiion all tne while: but that is not this caſe, “ for 
there the deviſor has neither jus in re, nor jus ad rem; for the 
Jand is here purchaſed eight years after the making of the will, 


Suppoſe an heir who has nothing but a bare right, ſhould, during his 


father's life-time, make a will, and devife all his lands that he ſhould 
have at the time of his death; would the land that came to him by 
ciicent from his father, paſs by the deviſe ? No ſurely. But then 
{uppole a man make a will of lands in reverſion, expectant on an 
eitote-tail, or eſtate for life, and before his death the tenant for life 
or in tail dies without iffue, theſe lands will paſs, though a rever- 
ſion only at the time of making the will; becauſe he is ſeiſed at that 
time as much as he can be; and it is a certain preſent intereſt, 
nougn to Commence in future, and all tac eſtatę that he could give 
ne intended him. There was a caſe in my LoR D BRIDOCMAx's 
time of Davis v. Kemp (c; it was a deviſe of lands to two per- 
ſors and their heirs, and one of them died during the life of the 
teſtator; and the queſtion was, Whether the ſurvivor ſhould take 


the whoie or not? And it was held he ſhould; which plain 


ſhews it was a will and diſpoſition from the time of making it. 


(% Fitz. Abr. “ Deviſe,” 27. 2. (c) Carter, 2. 1. Eq Abr. 216. 
(4): Bro: Ads. Ri, 7 Ts 2 
Suppofing 
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zuppoſing A. has a manor, and makes his will, and deviſes this 
manor, and before the death of the teſtator, a tenancy eſcheats to 
the lord, and after that the teſtator dies; the queſtion is, Whether 


Bx UN REA 
againſt 
Coox. 


the eſcheated tenancy ſhall paſs ? And I hold, that the tenancy, that 


eſcheated between the making of the will and the death of the teſ- 


tator, ſhall paſs ; becauſe the manor is deviſed, and that is part of 


it; for the tenancy is not deviſed as a diſtinct thing, but as a part 
of that whole which he could deviſe. I look on it to be very plain, 
and to be my Lord Cote's opinion in the caſe of Butler v. Baker (a), 


that a deviſe is a diſpoſition ; and that caſe was ſo adjudged in the 


exchequer chamber by ALL THE JUDGES IN ENGLAND, and that 
a cuſtom to deviſe ought to be conſtrued the ſame as on the ſtatute. 


WS TD | Won A Ru Gguin G& CÞ <#@4< 


given for the defendant, viz, 


* Therefore for theſe reaſons I hold, that judgment ought to be 


Fist, In regard it is a will at the time of the making. 


SECONDLY, Inaſmuch as the teſtator has not power to give 


what he had not. 4; 


TariRDLY, The conſtant manner of pleading ſhews the neceſ- 


ſity of the teſtator being ſeiſed at the time of the deviſe. . 


 FovurTHaLyY, A deviſe of lands is not comparable to a deviſe of 
perſonal eſtate; becauſe a perſonal eſtate is altering every day. 


FirTHLY, Becauſe a deviſe is repugnant to the nature of a pur- 
chaſe : A purchaſe is to the deviſor and his heirs, and the deviſe is 


to another and her heirs. 


SIXTHLY, Becauſe there is no caſe ( 
to warrant any contrary judgment. : : 
And judgment was accordingly given for the defendant, the heir 


at law. 


firmed (c). 


(a) 3. Co. 25. 8 
(5) Quere, If there is not a caſe in 
Ventris to this purpoſe? Ax D NorE, 


- that at this time there was another like 


eafe depending in the court of common 
pleas, and the ſame points debated, and 
afterwards adjudged, which ſee hereaſter 
page 148. reported under the name 
of Arthur v. Bokenham.—NoTz to tbe 
former edition, : | 

(e) Lands purchaſed ſubſequont to the 
making of the will, do not paſs by the 
ftatute of Wills, Butler v. Baker, 
3. Co 30. Leonard Lovie's Caſe, 10. Co. 
78. Lawrence v. Dodwell, 1. Ld. Ray. 
438. Holt, 243. Strode v. Falkland, 
3. Ch. Reports, 99. Brydges v. Duke vf 
Chandos, 2. Vezey, jun. Rep. 427. un- 
leſs the will is republiſhed, Bret v. Rig- 
den, Plow. 344. or the land has been 
articled and contracted for previous to 
the making of the will, Prideaux v. 
Gibbon, 2. Ch. Caſes, 244. Davie v. 
Beardſham, x. Ch. Caſes, 39. Atcher- 


Vol. Xl. 


), nor authority in law, 


of 196] 


And, on an appeal to the houſe of lords, this judgment was af- 2. Brown. P. C. 


202. 


| ley v. Vernon, 9. Mod. 78. Lingen +» 
Souray, 1. Peer. Wms. 172. Beauclerk 


v. Mead, 2. Peer. Wms. 169. Pullen 


v. Ready, 2. Peer. Wms. 590. Whita- 


ker v. Whitaker, 4. Brown C. C. 31. 


though by expreſs ſtipulation the agree - 


ment is not to be carried into execution 
until a future day, which is after the 
making of the will. Greenhill v. Green- 
hill, Prec. Chan. 320. 2. Vern. 79. 
Potter v. Potter, 1. Vezey, 437. Lands 
not agreed for until after the making of 
the will, do not paſs either at law or in 
equity, Langſord v. Pitt, 2. Peer. Wms. 
629. Green 2. Smith, 1. Ark. 572, 
Allen v. Allen, Moſeley, 262. See alſo 
Ibbott v. Cowling, that if a copyholder, 
having an eſtate pur autre vie, ſurrender 
all his eſtate in poſſeſſion, remainder or 


expectancy, to the uſe of his will, and 


afterwards take the fee by diſcent, and 
then diſpoſe of the fee by will, the fee 
will not paſs, for he had not the fee at the 
time of the ſurrender, 6, Term Rep. 63. 


M-- | Keeble 


i 
fi 
3 
1 
1 
2 
ld 
Ld 
N 
I 
2 * 
* 
10 
1 
1 
7 
23 
1 
rn 
= 
4 
2 
IS 
[ 
4 
1 
* 7 
1 
AL 
4 
I 
ff 
7; 
"lt 
{ 


= 
398 
il 
| | 
i. 
i 
Eo 
1 
mY 
22004 
3 
be | 


OT ENTS 


Od 


, — — V, 1 e ow Savoy, » 
— — — —— —— ESE OI ET OT 
— 


1 51 
— — — 


e ee 
1 
; 8 


A; i 
evo ag — 


os 47 jw 4 2 2 
E — 0 2 3 e 8 4 FF x Ms. - "4 1 GY Fs v 2 — - 
. W A. db, g. ee. 8 N F —W.. 1, 
Wand 725 8 7 > We v7 on v be Bt e R 


7 1 
o 5 ' 2 (us 5 i 
ee. 498 Nr Fw. LI wp" pom l Ge Pod A Berks. r 
: ES . R We OR 7, ns NP r e - 
a * e 8 FT, wn * 9 1 Wanne. Ws 4 r 
. e r - TI RAE I 
> Fae 4p n 85 xe bh * - 4 p 


—_ 
n 
* N 1 2 


n RA Md gs ow iN W 
ai, . $752) Vs ” 
2 8 Ve AER. GO 2K 1 
1 pi. 0 EET HEX k ** 
0 n . ; nne 2 
5 „ 4 * s As 3+ 5 


N eee Nn * — og berg, - K 
ee e 


, 7 
8 


8 oy C7 ih rays 
„„ 
* . q 
12 
nb TH * 


NF-F . 2 — 
n 12 4 + ag 
at 
1 3 e 
* WE 
ade Wn AP Bt ir 
r Find 


* F AW" e *2 gt 
eee ae i CLUE tag 
Nig Pha 


. 3 
8 

Fog - apts ht 
PP: 8 


a 1 1 , 
Dee i 
7 R 

e l 


, e eee BE EI 


e 


e 40 er Eg 
» ai . Y 2 2 
WM LP 


EE - 
8 202% 
4 . 
S BE A AI, ir” 2 * 
ene a [4s 
He AN I TT ne r : 
2 r 


" 
7 
W 


8 e 1 * 
ae 2 . 
Ao vt AE, LAS b by ads 
£ * 3+" iS, C45 2 
1 


RE 


Ne 
4% Per. 


8 
Au 


— 
* * 
Pye nd IE de ORF ACA 


- — 2 ww OY AT ns 279) + es wats 2 * * 
15 WT as l \ N a n 


Trinity Term, 6. Queen Anne, In B. R. 


Caſe 1d. _ Keeble againſt Hickeringill. 
A decoyfor wid OLT, Chief Fuftice, delivered the judgment of the Court. 
__—— _ H Fhe . is, that the plaintiff was lawfully poſſeſſed of 
th-refore an ac. à Cloſe of land, and @ decoy therein; and that the defendant know. 
tion on the caſe ing it, and intending to deprive him of the benefit thereof, and to 
will lie for ma- hinder the ducks from coming to the decoy, did, on divers times, 
liciouſly pre- ſhoot off and —— guns, &c. maliciouſly ; and a verdi& is 
venting the wild found for the plaintiff. 5 1 Seng 
coming to the FirgrT, This decoy is a benefit to the plaintiff, and in naturs 
y FOE of a trade; and there is the ſame reaſon that he ſhould be repaired 
7- in damages for his decoy, as for any other trade. It is true, there 
S. C. 3- Salk. 9. may be a damnum fine injurid (a). If a man ſet up the fame trade 


. 5. ©. Holt, 14. as mine in the fame town, this is a damage to me, but * it is fine 


ws! we injurid; for it is lawful for him to ſet up the ſame trade if he 


*[ 131 J pfeaſe (3). But this action is brought for diſturbing the wild- 


ducks coming to his decoy, and fo is in the nature of diſturbing hin 
from exercifing his trade; and therefore he need not ſet forth 
how many ducks, which was the exception taken at the bar (c). 
Alſo this is not like Playter*s Caſe (d), which was piſces ſuos cepit, 
and did not ſay how many, nor of what nature. For in this caſe 
it was impaffible to ſay how many, becauſe the aclion is brought 
for diſturbing them coming only to his decoy. | 7 
'SeconDLYy, The ſtatute 25. Hen. 8. c. 17. enumerates what 
is wild-fowl ; ſo that the law takes notice of wild- fowl, and ſhews 
vrhat it is; and we muſt take notice of it too, or elſe how can we 
obey this law? | - | 
_ TarinDLy, There is a difference between this cafe and that of 
franchiſes; for if I have afair, market, ferry, or the like, granted to 
me, no man elſe ſhall uſe another to my damage; for theſe are 
of a public nature, and divers perſons beſides the grantee have an 
intereſt in them; and if I do not repair my ferry, &c. I am in- 
dictable; and therefore no man ſhall (ere and) uſe another ferry, 
&c. to my damage. But any man may freely uſe a private fran- 
chiſe, as a park, warren, way, &c. | 
_ FourTHLY, This caſe is not like Playter's Caſe, about 
taking fiſh out of a pond, &c.; for in that it was tref- 
paſs to have damage for the thing taken; and therefore it was 
neceſlary to ſet out how many, and of what nature. But this 
action 1s treſpaſs on the cafe, to have a recompence for a — 
guential damage or injury; and is for hindering me from exerci 
my private right; for thoſe ducks might have come to my decoy 
to my benefit, which were here hindered, to my damage, &c. 


(a) Year Book 11. Hen. 4. pl 4d. or (e) See Cro. Jac. 123. 126. Owen, 
(% Year Book 23. or 19. Edw. 3. (4) 5. Co. 35. ' 
: fo, 18. 4 | 5 ; on . 4 


Trinity Term, 6. Queen Anne, In B. R. 


And according to this he cited a caſe in one of the Year-Books, Kerrnre 
where an action was brought by the ownet of a market, for hin- 7 
dering horſes being brought to the market, and adjudged that it well 1, 
lay, tuo gh it did not appear in certain that anybody would have 3 
brought them. And fo where a perſon is hindered from going to 5 
a fair, market, * & c. for it is injurious to hinder a man from 132 1 
going where he has a right to go (4). | 7 
Judgment was given for the plaintiff (5). 
(a) Queere, If not ſo where one is hin- (5) See S. C. Holt, 20. 
dered from doing what he has a right to 5 Ne: 
do, though no ſpecial damage. —NoTz 
to former edition, : 


Anonymous. | Cid 186. 
SIR EDWARD NORTHE moved for an information againſt The — 


a man, choſen of the common-council of Briſtol, who refuſed to vt Strant 2h in- 
accept the office z and ſuggeſted, that in caſe he might refuſe to Ame e 
accept it, the corporation would ſoon be at an end. He alſo ſaid, thro. 
that the ſheriffs were always choſen out of the common-council ; mon-counciiman ; 
that the Court would take notice of a common-council-man as of but the corpora- 
a public officer; and that a corporation is a part of the public — 


government. _ 9 7 ⁊ penalty for ſuch 
Hor r, Chief Juftice. That is guoad the place where they have 2 

à power as a corporation to make by-laws. They ſhould make OE "oe 

a law to inflict a penalty on him who refuſes; and this is the pro- ;. Co. Pg < 


per way (a). | $- Mad, gog 
1 : 2. 302. 
Sed adjournatur. 2. Stra. 1130. 


22ö;Ü ⁰ ins 
1. Salk. 142. Mayor of Wokingham . 235. : 349-397« 
Johnſton, Caſes Temp. Hardw. 284. | . 


* Anonymous. Caſe 187. 
HOL Chief e and ALL THE Count agreed unani- If an inferior 


mouſly, that if an inferior court has Juriſdiction over the cauſe court has cogni- 
zance of the ac- 


of action, no prohibition ought to go, upon 4 eflion, that the * | 

_ cauſe of 20d aroſe out of che jurildiction Ea ought to 3 
plead to the juriſdiction (5), and if they refuſe ſuch plea, then move on a — 

for a prohibition. . ttt the cauſe of 
And Hor r, Chief Fuftice, ſaid, there have been caſes to the the zurn. 

contrary, but the law is now ſettled otherwiſe; and if a perſon, | _ 

plead in chief, he ſhall never affign this for error, if ſuch inferior 2. Sd. 414, 

court have juriſdiction of the thing (c). LA Salk. 548. 


Vurton, Cowp. 330. Leman vv. Goultry, ; 
l 5 „ Rich 
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Fridivy Term, 6. Queen Anne, In B. R. 


. Rich againſt Wilks. | 
COVENANT was, that the defendant ſhould dance, FR 


50 dee dene A and act under the ſociety of cometians, and obey orders ; and 
5 * ſhould act and be afliſting to no other theatre but whit was ap- 


ration. 


pointed by Mr. Rich. The breach aſſigned was; that he ated at 
Oxford, without the conſent of the plaintiff. The defendant de- 


a murred to the declaration. 


*[ 134 ] 
>" Fg 


PEXGELLY, for the defendant, ora to the declaration: 


Fix sr, That it is ſet out with © pot hæc, &c.” which muſt be 
conſtrued from the filing of the declaration (or bringing the writ), 
and it ſhould have been © p confectionem indenturæ, 1D E8T, 
that he the faid Robert Milts did covenant that he, for _ years 
after the making, would not act, &c. 


| SzconDy, This breach is not well aſſigned, becauſe it does 
not appear, that the play he acted was public; and if not ſo, it was 
no damage to the plaintiff. And the deſign of the covenant was 
not to * 0 any dancing, acting, &c. unleſs where it drew others 
too lay out their money at other Pay Oe) from the FER 


ich. 


nm contra. This breach is aſſigned — to the 
covenants and it is not material whether the acting were for gain 
or not. But take it to be for no gain, it is yet prejudicial to the 
plaintiff; for nobody will ſce his play, when they can fee another 


for nothing. 


Hol r, Chief Juſtice, and POWELL, Juſtice, That *qued 
* hec non WINS: iin we — ſhould hive i4 
« quod abinde non ageret, &c.” Now * poſt hec” was right in the 
recital of the covenant, but wrong in the declaration; becauſe 
<« pi hæc muſt be taken to be after the preſent time; 10 dit 
the breach is laid to be after the declaration. 


But it was adjourned ; COD g Cover PO” it could 
not be made good. 


* Love againſt Dr. EY 


THE Sol r ten GENERAL moved for a mandamus to the 
— 250 right 10 


e Ari 
Locks, 


Rex v. Viocheriel, I. Stra. 93. Rex v. 


pariſh of St. Clement*s in Lena aha to let the defendant have 
the fight af the parifh-books. . 


It was in an action brought for a falſe return to a ; mandamus for 
Dr. Bentley to ſwear the plaintiff a church-warden. C47 


' Evnes contra, This is not like the caſe of a corporation 
which js of a public nature (4), and cited a caſe to that purpoſe. | 


(a) Srow v. Cutler, 5 Keb. 37. Guin, 1. Sera. 40 . Goodwin » pra. 
1. Term Rep. 466. K 


£4 ao at hs bw 4+. + 


i 1 


Trinity Term, 6. Queen Anne, In B. R. 

Hol r Chisf Fuftice. They ought to have a ſight of the books; Love” 
and this caſe i is not like the cafe cited by Mx. EyREs, which con- 5 THe +, 
cerned the title of an eſtate; and yet in the caſe of a copyhold, © *ETERT: 


copyholder has an intereſt in THE ROLLS (4); lo here, every 


eve 
prithioner has a right to the pariſh-books, 


And THE Court ordered copies of the books to be given (b). 


PowELL, Juftice, ſaid, ſuch copies would be good evidence, i. e. 
againſt the plaintiff, bar not for him, as I apprehend; becauſe in 
this caſe he has the cuſtody of the books themielves, and may pro- 
duce them i in evidence if he pleaſes (c). 


(a) Bull. N. P. 247. | bited at different places at the ſame time, 
(6b) In all caſes Where the original Gilb. L. E. 48. Tillard v. Shebbear, 
—_— if produced, and is of 2, Wil. 366, Birt v. Barlow, Dugl. 
lic yatarey an immediate ſworn copy 171. And that pariſh- books are of this 
2 is admifſible in evidence, Lynch public nature, ſee Stainer v. Droitwich, 
ov, Clarke, 3. Salk. 154. For as all per- 1. Salk. 281. and conclufive evidence as 
ſons have a right to the evidence which to the matter of which they are the pro- 
documents of a public nature afford, they per regiſters, May v. May, 2. Stra. 1073. 
might otherwiſe be required 50 be exhi- W 9 Anonymous, ante, 111. 


| Squire againf Yendon. Cale 190. 


. AN ACTION ON THE CASE the plaintiff declared, that the de- A ſum certain a 
fendant being indebted to the plaintiff in ten pounds for horſe - 890d conſidera- 
meat, in conſideration thereof, ' promiſed to pay to the plaintiff as tion 3 in- 


much as he ſhould deferve. And after verdict for the plaintiff, 
. Style, 320. 


| Ions ForTESCUE, in arreft of judgment, moved, that a ſum 2. Roll. 28. 
certain could not be a conſideration for an incertainty. Suppoſe 

the jury had given elevey pounds ten ſhillings „that could never 

be a good conſideration for more. Wo 


But PER Cura, It is well enough, and the plaintiff 12 
election to to hint! his action © eier. ; 


| | 2 

* Savage againſt Walthew. Caſe 191. 
R ax ACTION ON THE CASE * a carrier * his ſervant Ittne ſervantofa 
for loſing goods, &c, common carrier 
accidentally loſe 


THE EXCEPTION taken was, That this action lies not. except goods intruſted 
it appear that the carrier had received damage by being ſued ; for to his maſter to 


this action lies only in reſpect of the damage the maſter ſuſtained (@}. Ys 
| cannot maintain 


It was further objeRed, that if this action lies, the defendant an action againſt 


| might be twice ckarged, i. e. by the majier and by the mwner. 2 for the 3 


o prove negligence and has raf the m tothe owners, 


* 


(1 See the Sheriffs of Norwich v. See alſo Salteſton v. Payne, Cro. Eliz. 
Bradſhaw, Cro. Eliz. 53. that the ſheriff 2437. and Cole v. Thorn, Cro. Car. 186. 
may bring an action tor an eſcape againſt Alherton v. Harward, Cro. Eliz. 349. 

a priſoner before he has paid the money. | 
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Trinity Term, 6. Queen Anne, In B. bk 


Savact Four, Chief Juſtice. It is not fo, unleſs there be an actual 
8 1 converſion ; for the owner of the goods has an action againſt the 
= © ſervant only in caſe of a converſion. And the maſter has a ſpecial 

| property in the goods, and may maintain trover; and the maſter is 
liable to the owner, by reaſon he was intruſted by him. Beſides, 
there ought to be a negligence ſhewn in the ſervant to make him 
liable to this action, for this amounts only to à bailment of goods, 
where if thieves break in and ſteal them, he ſhall not anſwer it, 


And judgment nif within three days. 


Caſe 192. NModely and his Wife, Executors, againſt York, i | 


death 


executor 


In aſſe f, the IN an aſſumpſit by an executor, for money received after the 
matt | Ye the teſtator, if the executor be nonfuit he ſhall 


pay coſts, where pay coſts; for the law gave this privilege to executors, of not 


money was re- 


ying coſts, only where the cauſe of action accrued in the teſ- 


tatar's death. 4ator*s life-time ; and there, becauſe it could not be ſuppoſed 
that the executor was conuſant, or privy to the acts of the tef- 


tator (a). 


(a) That an executor may ſupport an 
action in his own right for money had 
and received after the death of the teſ- 
tator, fee Walter v. Lewis, 2. Ld. Ray. 
12215. Marſh v. Jennerly, Andrews, 
359- Jenkins v. Plumb, 6. Mod. gz. 
281. And that wherever an executor 
er adminiſtrator can bring the action in 


his own right, yet brings it as executor 


or adminiſtrator, and is non- ſuited, he 
ſhall pay coſts, ſee Portman ». Came, 
1. Stra. 682. Jones v. Wilſon, poſt. 256, 
Marſh v. Yelowly, 2. Stra. 1106. 
Cockerel u. Knyſton, 4. Term Rep. 277, - 
Goldthwaite v. Petrie, 5. Term Rep 

234. ä . 3 


MICHAELMAS DRAM = 
"The Sixth of Queen Avite; 
INT 


The deen s Bench. 


Ss John Hale, Kat. Chief 2 5 

Sir John Powell, Knt. ny 
Sir Lyttleton Powys, Knt. 2 
Sir Henry Gould, Kut. 


Sir Edward Northey, Kut. Attorney General. 
N simon Napcontt. Kul. Solicitar General. - 


* £136) 
* The Queen againſt Simmons. Caſe 193+ 


OTION to diſcharge a perſan commi ;'ped by? the 3 at Order 7 — 
their ſeſñons, on the 18, Elig. c. 3. The ſtatute ſays, « That tardy. - 
« two juſtices of the peace, in, or next unto, the pariſh ,, Bulle. 342. 

« within which ſuch baſtard ſhall be born, ſhall take order for'the +0 

« puniſhmenit of the mother and the reputed father of ſuch baſtard, | 

u as alſo for the better relief of the pariſh.” AN THAT ©the faid 

& juſtices ſhall take order for the keeping of every ſuch baſtard. 

« child, by charging ſuch mother of reputed. father with the pay- 

t ment of m 7 weekly, or, other ſuſtenfation for the relief of 

“ ſuch child.“ Axp THAT “ if after the fame order by them 

60 ſubſeribed under their hands, either the mother or reputed father, 

« upon notice thereof, ſhall not perform the ſaid order, THEN 

u every ſuch party ſo makin default, in not performing of the 

&« ſaid order, to be committed to ward to the common 2 there 

« to remain without bail or mainprize, EXCEPT he, ſhe, or they 

« ſhall put in ſufficient ſurety to perform the ſaid order, OR ELSE 

« perſonally to appear at the next general ſeſſions; AND ATS 

« to abide ſuch order as the ſaid juſtices of the peace, or the more 

« part of them, then and there fhall take in that behalf; Aun 

« THAT, if at the ſaid ſeſſions the ſaid juſtices ſhall take no other 

« order, then to abide” and perform the order before made, as is 

& aforeſaid.” 
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Michaelmas Term, 6. Queen Anne, In B. R. 


Tus Quzxzx Ix was OBJECTED, that the juſtices, and not the ſeſſions, har 


againſt | : 
2 the power in tuis caſe to commit, &c 


. & 


PowELr., Juſtice. Suppoſe he gives ly to abide the 5 
of two juſtices, and that this order is confirmed at the ſeſſions, 
cannot they commit him for diſobeying it?; 


| Hour, Chief Juſtice. No they cannot; they muſt proceed 
upon the ſecurity, 


ANSWER. But here is no ſecurity given. In this caſe the man 
kept out of the way, ſo the two juſtices could neither commit him 
nor take ſecurity of him; but they make this order upon him, 
and then he appeals to the s. and the 1 there orderhim 
to be committed. 


The order was 33 3 


But THE Cour bound him c over to appear at bent quarter 
ſeffions (a). b 


(a) See 3. Car. is 15. devs 1. Ld. Ray. 1423. Rex v.  Mefſenger, 
Caſe, 2. Bulſt. 342: Rex ©. Eve, 1. Conſt's Poor Laws, 418. and the f. 


2. Show. 256. Rep v. Weſt, ante, 39. tute 6. Gep. 2. c. 3. 
S. C. 2. Ld. Ray. 1157. Rex v. Tenant, 


Caſe 104 Falmouth againft Strode. 


death of FN EJECTMENT the caſe was this: The aſſizes hogan « on | the 
: party be- 1 Monday, and the defendant died the da -4 before, yet a trial 
FEET and a long defence, and a verdict for the plaintiff, * 

77. Gar. 4. c. . And now Ir was MOVED, that judgment ſhould be arreſted. 


In was objected, that this is matter of fact, and not aſſignable 
x. after verdict, but that they ought to bring a writ of error. 


3 

Mod. 39. | 

„Hor, Chief Fuftice. If he had died the day the aſſizes began, 
though the cauſe had been tried after, the trial had been good, 
thouzh he had died at one o'clock in the morning; for there is no 
fraction of a day (a), according to Shelley's Caſe (b) ; in which caſe 
my Lord Hobart ſaid, any man, as an amicus Enter may inform 
the Couct of ſuch an error (c). | 


— 
td 
— 
— 


Amen 


| (a) Anonymous, 1. Salk. 8. 6. Mod. 143. But ſee Plummer ©. 
(5) x. Co. Webb, 2. Ld: Ray. 1415. notis. 
& Yelv. * Cro. Es. 220. 5 . 


Miehaelmas Term, 6. Queen . In B. R, 


1 e againſt Woodward, &c. Caſe 195. 
NDICTMENT againſt ſeveral, for intending to defraud A of Te extort mas 
[ his money; ſtating that they ee to ſend him to NEw- — by mearis of 


caTE by colour of a warrant, and to indict him of perjury, unleſs 8 the party for | 
he would ue them money and A note; which he did through their perjury, is an 


threats. of. 
. fence at com» 
DARNEL res, chat this was no offence adele, but it was —_— PS: 
over-ruled. 8 


Then he took . to the e * 


Daze That it is not averred, that he had no vm ear 
bim to Newgate, _ 
ScconpL v, Neither is it rrp, that he * not pity of; Pare 
jury. 2. Rall. Rep. 1 
3 It is not ee that any money was ue 
| pil N 
Sed Curia contra. 


Hol r, Chief Fuſtice. 8 extortion is an Aa aaa 
and an action of treſpaſs will lie a __ a man for frighting another 
out of his money. If a man will make uſe of a proceſs of law to 


terrify another out of his . it is ſuch a e an indict · 
ment will lie. \ 


Judgment ol the wen 
| Anonymous. 5 : a | Cale 195. 
da r EDWARD NORTHEY moved for a mandamus to the A „ 
ſurrogate of the biſhop to grant adminiftration toB, to grant admi- 


— 


The cafe was, That adminiſtration had been * committed to ONE nexe of kin, but 
who died, and made an executor, who would have had it com- „ 


mitted to him, and nat to the next of kin to the inteſtate, 


Hor r, Chief Juſtice. It cannot be, but ee committed "4 138 ] 
to the next of Co te inteſtate 3 Te, g 


And granted @ mandamus for that purpoſe (a). 
Heeg Davies, Comy. Rep. 36. Rex v. Smithy Stra $93. Bare 


ker's Caſe, Andr 
Ludlay 
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Michaelmas Term, 6. Queen Anne, In B. R. 


Eaſe 197 os Ludlow againſt Browning. | 
A bond debe due THOMAS WALKER made his will, and named his wife er 


$0 a wiſe, inthe ecutrix thereof; ſhe married a bankrupt. Browning the 


* 


 charater ef ex» defendant was indebted to Falter by bond, and the debt becoming 


= 15 5 ac: 35 = affignable by the 

| t was urged, that this debt is not aſſignable by the commiſ. 
_ of ſioners of bankruptcy ; for it is a debt due in autre droit, and not 
bankruptcy a- to the executrix in her own right, &c. and that it is not forfeitable 
gainſther ſecand by her or her huſband. 10. Edw. 4. pl. 1. Keilway, 64.b. Cry, 


puſband, 464. 1. Tones, 386. Cre. Cqr. 208. 218. 1. Leu. ij 


n 

* ParKE, Setjeant. The queſtion is, Whether the commiſ. 
ſioners can aſſign a debt due to the bankrupt's wife, as executrix 
to another? I agree it is not forfeitable by outlawry, &c. of the 
wife or huſband ; but a thing may be grantable or affignable, though 
not forfeitable ; his grant can convey away the goods, though he 
cannot forfeit them. The ſtatute enables him to grant or aſign 
Keilway, 64- choſes in ation. Whatever the man himſelf can grant, the com- 
2. Roll. Abr. 53. miffioners may. If a man grant omnia bona et catalla Jua,” 2 

term in right of his wife will | 8. | ELLE 


. Hozr;, Obief Judjce. This is 4 choſe in adtion, and in autre 
trait, and beatked if he had any more to ax. 
Keppenſ. 2: G 318. And as to this being a choſe in afin, 


= N 


there is no difference ; for they have the fame power over thoſe as 
over goods, &c. Noy, 142. Palm. 505. e | 
WHITACRE. There are no words in the ſtatute 21. Fac: 1, 


c. 19. that impower the commiſſioners to aſſign the eſtate of 
another man, but of the bankrupt's only. | | 


* 


[1390] * Horr, Chief Juſtice. This in truth is the eſtate of the tel. 


tator, and they have no authority to aſſign any thing whateyer but 
© © the bankrupt's eſtate ; the power e e has of diſpoſing of it 
does not make it his until he has diſpoſed of it, gh 
Powerl, Mice. BroTHER PARKER, you have a hard caſe 
co maintain. The old Books do indeed ſay, if a man grant omnia 
beona ſua, ſuch things in act is ſhall paſs, becauſe the proper) 
muſt be in ſomebody; but the law has been ruled otherwiſe ſince; 
and therefore, if he has any other goods, the ſtatute is fatished; 
and by his grant of omnia bona ſua, none but what are really his 
own ſhall paſs ; and theſe words ſhail nat paſs away thoſe things 
which would make him a wrong-doer, and in this caſe commit a 
dengſtauit (a). Lou would havethecommillioners be the teſtator; 
: . N 7 4 a a 
7a) See the caſe of Knight v. Gould, Lev. 


* * 8 
| hg * 
| hd * - * 4 — 
: executors, 
- — ; 


3 
% 


Michaelmas Term, 6. Queen Anne, | In B. R. 


ecurors, but they are only to pay the debes of the bankrupt, but Lare 
= the debts of the teſtator, pt, 4 
| 25 Ine. 


Aljourratur (a). 


(a) This caſe is not reported in any Marfh, 1. Ack. 159, 160, Howard v. 
ether book; but that affignees cannot , femmet, 3. Burr. 1369. Ex parte Lewel- - 
affign property belonging to a bankrupt  lyn, Cooke”s B. L. 168, 269. Ex parte 
35 an ex2cutor or acminiſtrator, fee Ex Leeke, 2. Brown Ch. Rep. 596. 


parte Ellis, 1. Atk. 101. Ex pate 


. Tulley again/ The Bail of Vavaſor. Ouaſe 198. 


M.. RAYMOND moved to amend a ſcjre facias againſt bail, r facies 
upon a writ of error brought on a judgment in the common ed 
s, wnere THE CLERK who had the judgment before him, in S. C. Holt, 58, 


which the plaintiff's name was James, and the clerk had made it 
Randal, wich was a variance from the record; for the Judgment 
recorded was miſcecited 1 in the writ. 


Ma. Exn Es. There was a judgment recorerel againſt Freafer, 
and that judgment was affirmed here with coſts, pro dilatione ex- 
tcutionis; and he coly thing . amend by, muſt be the writ 
of error. | 

Hol r, Chief Fuſlice, cited a cafe, where Tg can bring writ 
of error given for himſelf (a). 

RaymonD. It is only vitium cerich,” and a mere miſtake in 
him in not purſuing his inſtruQions ; and fuch miſtakes may be 
amended after a writ of error. | | 


* HoLT, Chief Fuſlice. Ba le. at one time, it is s FD 
fo at another; if it may be amended before a writ of error, — [149] 


be amended after a writ of error brought (5). | 

PowELL, Juſtice. A man can never bring a writ of error to 
reverſe a judgment that is given for him; for there muſt be a da- 
mage, a gravamen recited, which cannot be of 2 judgment that i is 
given for him. Quœre de hoc ? 


But on the whole, THE Coun held, that the writ of "Ng 
facias in this caſe was amendable (c). 


Norte, The miſtake in the ſcire ſacias was, the clerk had made 
i reciting, *©* that whereas Randal had recovered againſt James; 
whereas the 5 was, & that James had recove d againſt 
« Randal Cd). | 

hg. Se v. Sloughter, 2. Vent. n Barnes, 3. 

s 43 Richards &. Simmonds, 3. Will. 

0% Foph. 103, Jones, 9. 'S Lev. 47 A — 

561, Ld. Ray. 95. 126. — 70 
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An indictment 
will not lie where 


| Michaelmas Terw, 6. Queen kae, In B. R. 


The Queen againſi Hurſt. 


licence. 


a ſtatute points 


out a particular Mx. EDwarD 1 moved to quaſh i it, becauſe the 


remed;”. 
Fot. 174. 


Caſe 200. 
The ſpir itual . 


TT. cannot Sn 
tertain a libel for « 
words r eflecting . 


_ ene farſen in his: 
prozeffion which 


ritual cagnis ace. 
S. C. poſt. 140. 


2. Inſt. 493. 


N tnDICTMENT was for keeping an ee without : 1 


ſtatute of 5. & 9. Eau. 6. c. 25. has carved out particular p. 


nalties. 


And by THE wHoLE CourT it was quaſhed accordingly (a), 


{a) Wherever a ſtatute creates a new 
offence, and preſcribes a particular mode 
of ing it, the method ſo preſcribed, 
not the common-law method by in- 
dictment, muſt be purſued, Rex vv. 
Marriott, 4. Mod. 144. 1. Show. 308 
Rex v. Penſax, 1. Bar. K. B. 122˙ Rex 

Wright, 1. Burr. 544. Stephens v. 
Lr on, 1. Salk. 45. Hartley v. Soker, 
(hoes 206; But where new-created of. 
fences are only- prohibited by a general 


prong clauſe in a ſtatute, an indiet- | 


ment will lie, Rex . Robinſon, 2. Burr, 
803. Brown v. Chapman, 3. Burr, 


1418. So where an offence was pu. 


niſhable by an ind ictment at common 
law, and a ſtatute preſcribes a particular 
remedy, either the common law or the 
particular remedy may be purſued at the 
option of the party, Rex v. Bayd, 
2. Burr. $32. See alſo Rex v. Balme, 
Cowp. 650. Cater v Knight, 3. Tem 


Rep. 442. Rex v. Davis, Sayer Rep. 


133. Rex v. We ee 


Clerk againf Price, » Parkin. - 


A PROHIBITION was moved for to the ſpiritual court for 
words, which in the libel were laid to be, © that the faid 


Price behaved himſelf proudly and inſolently; and that he was 


an _impudent i ignorant blockhead;” and that he alſo _ and 


declared, tc that t 


e advice and exhortations, and other ſpiritual 
do not impute © directions of him the ſaid Price from the pulpit, are Ge t to be 


to him any miſ- & taken; and © that he was not fit to 
conduct of fi- 


give the Sacrament.” 


And that he the faid Clerk, ſpeaking to a third, ſaid, „Vo would 
© not receive the Sacrament from ſuch a puppy as the ſaid Pri 


a? 


« was, was you to live never ſo long in his pariſh,” T 


2. Roll. Ab 295. PARKER Serjeant (now Six T HOMAS}, to ſhew cauſe whyn 


Godb. 446: 


*7 2141] * 


mon Id not 


ſaid, theſe were not words of heat, but 


| 9 of deliberation, and higbly touched him — function; a 


cited the caſe of Crandoꝝ v. Walden (a). 1 
But HoL r, Chief Juſſice, faid (to which THE Court did not 


diſagree), that though —— words did reflect on him in his profeſ- 


lion, yet ſeeing they do not charge bim with any thing for which 


he is obnoxious to the Pt uns: terefore a prohibition was 


granted (b). 


(a) 3. Lev. 17. 
() See Coxeter v. Parſons, where a 
prohibition was granted on a libel for 


ſaying, * Hg has no, ſenſe, is à dunce 


« and a blockheadl. I wonder the biſhop 
« would lay his hands on ſuch a fellow: 
46 he deſerves to have his gown pulled 
% over his ears; becauſe a parſon is 


not puniſhable in the ſpiritual court for 
being a knave or a blockhead more than 


another man, 2. Salk. 692. S. C. 1.14. 
Ray. 423. S. C. 12. Med. 231. S. P. 
Nelſon v. Hawkins, 12. Mod. 104. 
S. P. Newman v. Kingerly, 2. Lev. 49. 
S. C. 3. Keb. 28. 8. P. Anonymous, 
1. Comy. Rep. 25. 


And 


we 22 


Han ed. ed. OR. Al 


Michaelmas Term, 6. Queen Anne, In B. R? 
And 1 WAS ORDERED to come before this Court, by decla - CE 
nion and demurrer (@). 1 3 d. 


(a) See S. C. poſt. 206. 


The Queen againſt The Mayor of Thetford. Caſe 201. 

IT. was RESOLVED in this caſe, that in a motion for an infor- Affidavit in one 
nation againſt A. an affidavit in a motion againſt B. cannot be ee. Bs 
trad ; becauſe the ſweater cannot be proſecuted for it if falſe (a). nr | 


a) For a full and complete knowledge Prat. 29. 39- 65. 261. 272. *. Tidd's 
cf the practice of the court of king's Prat. 498. 764. : 
bencli reſpecting affidavits, ſee 1. Tidd's | 


Davis againſt Daveril. | Caſe 202, 

N a MOTION FoR A NEW TRIAL, or a ſuggeſtion; that the Impriſoning the 

| defendant arreſted and impriſoned one of the plaintiff's wit- oppoſite party's" 

neſſes until the trial was over; iT WAS ADJUDGED to be good 27 * 
cauſe of granting a new trial (a). + a new tr 


O See 2, Selk. 645. 6. Mod. 22. 7. Mod. 136 


The Queen againſ Bonnet, Caſe 204. 
R. EYRES moved to quaſh an order made by two juſtices « Conſervateres 
of the peace, becauſe the order was ſaid to be made coram * pad is = 
cufladibus pacis nec non juſlitiariis, &c.and all juſtices of the peace ame tor guſlices 
are keepers of the peace; but all keepers of the peace are not juſ- OR 
tices: And he further argued, that they have not been called con- 
ſervatores pacis only ſince the ſtatute 34. Edw. 3. c. 1. 


But THE COURT over- ruled his exceptions, and adjudged the 
order good. | | ; . 


55 7 *[ 142 ] 
The Queen againſt Hungerford. . Caſe 204. 

A MOTION was made for an information, in nature of a quo Information the 

warranto, againſt a common=-council-man of Briſtol, for re- refufing to act as 
uſing to take upon himſelf the office, after he was choſen. © — 

\ - man, denied. 


But THE Cour denied the motion, and ſaid their remedy was Ante, 132. 
to proceed by their by-laws in order to compel him; he not being | 
ſuch a public officer as a ſheriff, &c. but if they had applied to - 
the Court for a mandamus, they ſhould have had it. 
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Kichaelmas Term, 6. Queen Anne, In B. R. 


Cafe 205. | The Queen againt Read. 
Writing an ob- PER CURIAM. A crime that ſhakes religion (4), as profane: 
ſcene book not ® neſs on THE STAGE, &c. is indiQtable (5); but writing an 
ann. obſcene book, as that intitled, © The Fifteen Plagues of a Maiden. 
S. C. Fort. 98. (c head,” is not indictable, but puniſhable only in the ſpiritual 
Tha Sa. court (e). 8 | | 


2) Sec 1. Hawk. P. C. ch S. (c) This cafe is denied to be law, 

6) By 10. Geo. 2. c. 28. no drama or Rex v. Curl, 2. Stra 739. 1. py 
other entertainment of the ſtage can de R. B. 29. See alſo Rex v. Sedjy, 
acted, until a true copy thereof has, un- 1. Keb. 620. r. Sid. 168. 10. 8t Tr, 
der a penalty of fifty pounds, been pre- Aff. 93. Rex v. Woolſton, 2. Stra; $34. 
viouſly ſent to the lord chamberlain, who Rex v. Wilkes, 11. St. Tr. $24. 
may robibit the performance; and ſuch | 


penalty may be recovered in a fummary 
Caſe 206, Etherington arainſt Reynolds. 


If a plaint be le- AN ENDEBITATUS ASSUMPSIT and infimul computdſel wa 
vied againſt a brought againſt the defendant Reynolds. She pleaded in abati« 
= 2 ns. ment that ſhe was a feme- covert. The plaintiff replied, that he en- 
and the remove tered a plaint againſt her when ſole, in THE PALACE COURT, 
it by habeas corpus which ſhe removed into the court of king's bench, by habeas corpur 
and puts in bail cum cauſa, and put in bail as a eme ſole; and the plaintiff delivered 
b 8 YTher a declaration agreeable to the plaint below: to which te- 
8 — plication the defendant demurfreu. T 
her as ſuch, ſhe ir moved horſ.lf 
fuch, PENGELLY for the defendant, That ſhe having removed herſelf 
er bar. up by habeas 2 - having put in bat} to anſwer a declaration 
8 C. Sa. 3. here, nothing of the proceeding below 1s removed; as in caſe of a 
- * certiorari or recordari, in the caſe of Surs v. Turner (a), and the 
*[ 143 ] * plaintiff ought to have declared _ her, as ſhe was at the 
time of the declaration delivered, and not as 4 feme ſole, acedrding 

to the plaint below. | a. 


HoLT, Chief Jeftice. If an indebitatus aſſumpſit be brought in 
an inferior court, and the defendant remove it up by habeas corpus 
and to the declaration above plead non aſſump/it _—_ ſex ans; 
the plaintiff may reply, that a plaint was delivered in an inferior 

court within fix years; but to this the plaintiff cannot reply, that 
the defendant was ſole when the plaint was levied below. 


Tus Couxr was inclined to give judgment for the defendant; 

but as an indulgence for the equity of the cauſe, it was adjourned 
to Hilary Term next (5). 5 

4) Hilary Term, — Ane. ale to mote the: matter to the Court 

| . S. C. 1. Salk. 8. ſays it was ruled upon the habeas corpus, and the Court 

to be a good plea; for in the ſuperior will grant a rocedendo ; for though 3 

court the proceedings are de nee, and babeas corpus be a writ of right, yet where 


the Court takes no notice of the proceed. it is to abate a rightful ſuit the Court may 
ings below, or of what preceded the refuſe it. | | 
habeas corpus, but the courſe is in ſuch 9 1 
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Michaelmas Term, 6. Queen Anne, In B. R. 
Lawn againſt Sawbridge. Caſe 20). 


Na wRIT OF ERROR out of the court of common pleas, in a If to a writ of 
I ſeire facias againſt bail, the defendant pleaded © in nullo eff error on a fſeire 


u ;rratum z?? and the plaintiff aſſigned for error the want of a Facias againſt 


fire facias on THE ROLL. | — 2 
LuTWYCH for the plaintiff ſaid, that the defendant's plea con- a — 8 
feſſed the error aſſigned. e libs 


EyRES for the zndant argued that itis not like the caſe where Ic for mn. 
u _ on pr we a and the want of an original is affigned ne 33 
for error; for then the record may be removed without the origi- error; but the 
nal; but in this caſe, nothing can be removed but the ſcire facias Court may a- 


itſel; and ſo it is repugnant to ſay there is no ſcire facias. page bp rt 


Reſolved by HoLT, Chief Fuftice, that this error might be aſ- tionoftheCourt. 
fgned, as well as the want of an original bill; and that by pleading Yet. 57. 
« in nullo eff erratum, the plaintift has confeſſed the error: Cro. Jac. 521. - 

. . . 1. Lev. 311. 

But the whole Court, viz. Hor r, Chief Fuftice, POWELL, 2. Lev. 38. 
Paws, and GouLD, Fuftices, agreed, that a certiorari ad infor- - 
nandum conſcientiam Curie might be awarded. | 
Which was done accordingly, 


—— — — 
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HILARY TREEM 
| The Sixth of Queen Anne, 
The Queen's Bench. 


Ii John Holt, Knt. Chief Juſtice. 

Sir John Powell, Kut. ; 
Sir Lyttleton Powys, Kut. Juſtices. 
Sir Henry Gould, Knt. 
Sir Edward Northey, Kut. Attorney General. 
Sr Simon Harcourt, Kut. Solicitor General. 
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3 *[144] 
rs * Alton againft Jarvis. Caſe 208. 
F*RESPASS for entering his cloſe, and taking cattle. The Qu. Whether 
defendant juſtified by ſeveral judgments in A CoURT-= goods taken un- 
BARON, where the plaintiff had levied a plaint againſt the der a writ of | 
defendant z whereupon judgment was given for the defendant, and 3 iſs. 
. | . y a covx 7 
cots given him; and thereupon the defendant, by virtue of a levari , ,,,x upon a 
| facias, took the cattle and ſeld them; and for this the plaintiff judgment for 


brings his action. coſts, may de 
| feld without a 


The defendant demurred to the declaration, | writ de executione 
RaymonD for the plaintiff inſiſted, that they could not ſell the- 

| cattle upon a /evar; in A COURT=-BARON, without alledging 4 

cuſtom for ſo doing (a); and cited Bro. Abr. “ Execution,” 80. 

Lutw. 1524. Dalt. Sher. 419. Lutw. 1410. Ke. 106. The 

bailiff ought to keep the diſtreſs until the parties agree (6). 


LuTwyYcH contra. If the bailiff cannot ſci), it is to no purpoſe 
to take execution; but the words of the writ are, “ guod vari 
« facias, ſo that he have the money at the next court (c), which 


(a) See Gomerſall v. Wayts, Cro. (c) See Plowd, 441. a Fitz. N. B. 
ac. 255. 593. Skin. 619. | 

(6) 3. Com. Dig. . Copyholdꝰ (R.18.). | 
and Gilbert's Diſtreſſes, 21. 


Vol, XI. 


N cannot 


- 


At ro 
ag 
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Caſe 209. 


An adminiſtra- 
ter under the 
uſual bond © to 
«© exhibit an in- 
c ventory, to 
* adminiſter 

© truly, and to 
© render an ac- 
44 count,” 15 ; 
bound to per- 
form within the 
time limited, al- 
though not cited 
by the Court fo 
to do. 


Hilary Term, 6. Queen Arre, In B. R. 


cannot be, unleſs he may ſell; and he cited Bro. Abr. « Execution, 


- 


26. 2. Lev. 81. 3. Keb. 126. 8. Co. 41. 


RAYMOND replied, that Bro. „Execution,“ 26. is no jude. 
ment, but only an inference ; and is precedent in time to Byy, 
« Execution,” 80. 2. — | 

HoLT, Chief Fuſtice. “ Diſtraining“ is „ levying.” (9. 
If a man N ee and impound the diſtreſs, er 58 (V) 
* debt for the ſame rent, the defendant may plead *+ levied by dif- 
< treſs.” As to the ſelling by the levari; it is always alledged in 
pleading to be ſecundum conſuetudinem manerii, which is the cuſtom 
in moſt manors, being ſo general, that any court-baron, &c, may 
plead it as a cuſtom (a). | | | 


Adjournatur (b). 
| {a) See 7. Mod. 1. 44. and Gilbert's 1413. Pell v. Towers, Noy, 20. Brt- 


Law of Diſtreſſes, 21. ; ton v. Cole, 1. Ld. Ray. 305. 8. C. 
(5) See Walker v. Freeby, 2. Lutw. 5 Mod. 109. S. C. 12. Mod. 175. 


The Archbiſhop of Canterbury againſt Willet. 


DEBT upon an adminiſtration-bond of three thouſand pounds; 


and on oyer of the condition it was © to cauſe a true inven- 
<« tory to be made, and to exhibit it into court, and well and truly 
« to adminiſter, and to render an account, and to deliver the reſt 
«© as the Court ſhould adjudge.“ | 


The defendant pleaded, that he had exhibited an inventory, duly | 


adminiſtered, and never was cited to account, nor was there 
any adjudication that he ſhould difpoſe of the reſt. | 


THE QUESTION was, Whether an adminiſtrator is bound to 
render an account, though he never was cited ? 


The judgment was, that he is bound to put in an accountbefore 


the laſt day in the condition, at his peril. 
72. | | 


Hor, Chief Juſtice. An executor is bound to account (0). 
If an executor be ſummoned by a creditor, and make his account, 
the ordinary cannot hold plea of it, becauſe the ordinary cannot 
relieve (5); but he muſt take the account, as the executor has 
made it upon oath (c). But if a legatee come he may unravel 
the account, becauſe it is the only court for him to ſue him in; and 
therefore he is not bound by that account (a). But if the executor 
will pay him his legacy, then he cannot compel him to exhibit ati 


inventory or to ace unt; becauſe he has the end of his ſuit (e). 


wp 


_ 


(a) See Year Book 21. Edru. 3. and that court cannot decide on the propriety 
Henley's Caſe, g. Co. or the charges, Leman v Goulty, 3. Term 

(5) 2. Inſt. 650. Noy, 78. „ 

(c) 1. Salk. 315. So alfo, although (4) r. Salk. 316. 
the ſpiritual court may compel church. 


(e) Raym. 407. 470. See Roſe ©. 
wardens to deliver in their accounts, yet Mercy, 1. H. Bl. Rep. 109. 


r . r 


The 
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Hilary Term, 6. Queen Anne, In B. R. 


The ſtatute 22. Car. 2. c. 10. of Diſtributions, makes the next ef Tar 


zin legatees. Before the making of this ſtatute, the adminif- ej, 


trator ſhould account when he was thereto required Ca); and he is 6 „ © ae 


now bound to do this at his peril, “ unleſs he can ſhew ſome cauſe again 
to the contrary : and here he ought to haveſhewn ſome reaſon why Witrzr. 
ke did not. Whenever a man is bound in a bond to do an act that , [ 146 } 
is poſſible (eſpecially if it is to be done at a certain time, or place), 4 
Fe is bound to do it at his peril (5). So it is in a mortgage; and 

when a man is bound in a bond to do an act that cannot be dons, as 

to give an account at a court ſuch a day, &c. he ought to plead, 

that there was no court held that day, &c. and that he wes ready 

at the place, and had done all that he could. See the Near-Books 

13. Edw. 3. pl. 13. 14. Edw..3. pl. 17. 18. Edw. 3. pl. 70. 
and the caſe of Blackwell v. Aidell, Lutw. 182. which Hor, 

Chief Juſtice, took to be a very good caſe, 8. Co. 120. 1 30. which 

caſes were cited to ſhew, that if the plaintiff makes a bad replica- 

tion, he may deftroy his cauſe of action; and that ſo the caſe 

ſeemed to be here: and therefore ordered it to be ſpoken to again 

next Term, guoad this matter. hers 

But THE .CoURT were clear, that the bar was naught; and 

that he was bound to account, without citation, at his peril. 

And by PowELL, Juſtice, He has here confeſſed a breach, be- 

cauſe he ſays, he was never cited, and ſo it may be good, guoad 

the defendant's confeſſion, though the plaintiff has not ſhewn any 

breach, h | | | 

Adjournatur (Cc 


(a) Co. Ent. 128. | in court; but that if he come on a day 
_ (5) Baker v. Spain, Hob. 8. Coven- when no court is held, he ſhall be excuſed ; 
try v. Woodhall, Hob. 134. for he may plead that he was there ready 

(e) Hol r, Chief Juſtice, afterwards and no court, &. And alſo, that this 
delivered the opinion of the Court, that account is not examinable unlefs a party 
fince the ſtatute 22. & 23. Car. 2. c. 10. intereſted comes in and controverts it, 
the condition of an adminĩſtration bond is, S. C. f. Salk. 316.— A creditor has a 
that the adminiſtrator ſhall account at a right ex debirs juſtitiæ, as well as the next 
day certain; that he muſt account accord. of kin, to ſue an adminiſtration bond in 
ingly at his peri}, and that without cita- the name of the ordinary, Archbiſhop of 
tion or ſuit ; that this account muſt be Canterbury v. Houſe, Cowp. 140. 


| Aſher againſt Wallis. | Cale ie 
MAN having a wife in England goes to Jamaica, and there ita married man 


marries a rich woman, and lets her lands, reſerving rent to marry another 


himſelf; and receives the ſame divers years; but after ſome time, Pan, and re- 
they both coming into England, ſhe perceived that he had another og. = rents 
wife living; and thereupon brings an indebitatus aſſumpſit againſt may RS 
him for the ſaid rents, as ſo much money received by him to her uſe. in2:4;rarus aſe 


At the trial at GuiLDHALL, London, this point was ſaved to bet Katt 


argued by Counſel, Whether an indebitatus aſſumpſit would lie in them as for mo- 


this caſe ? which was argued this Term. nies received to 


N - DEE, her uſe. 


* 


* 


FHtilary Term, 6. Queen Anne, In B. R. 


Asuts Par, the Common Serjeant, faid, It was like the cafe of a di, 
ory . ferſee, who could not maintain an imdecbitatus aſſumpſit * againſt 
the diſciſer, as for money received to his uſe; and in this caſe 
L ] there was another and a proper action; for if the rents were te- 
| ceived with her conſent, the might have an action of account againſt 


5 


him as receiver; if without her aſſent, treſpaſs lies. 


ExRE 4065 for the defendant 


faid, that an indebitatus aſſumpſi 


will not lie, but where money is due on ſome contract; therefore 

where one man enters on another, and ſells his goods, &c. he who 

has the property in them cannot have an indebitatus aſſumpſit for 
the money received, as for money received to his uſe; but muſt 
have his action as for a wrong done, vi. treſpaſs, aſſize, &c. 


9. Cro. Elz. $2, WHITACRE for the plaintiſf ſaid, that the action lies; for the 
23. plwaintiff was conſenting, and often preſent when the money was 
paid ; that where t will lie, an indebitatus afſumpſit will alſo 
lie (a) in many caſes, ſo not confined to a particular action. But 
here it cannot be ſaid, that the defendant was a wrong - doer, be- 
cauſe it was done with her conſent: beſides, an ee 
ſrnbſet will lie, though there was no contract; as for the profits 
of an ofSce wrongfully received, though received by one who pre- 


tended a title (3). 


DARNEL i for the plaintiff, that there is no need of a contract 
to maintain an indebitatus afſumpfit (c); for where money is over- 
paid, this action will lie for the ſurplus (d). If the wife lend her 

huſband's money to F. S. the huſband may have either indebitatus 
 afſumpſit (or trover. O.). If rents are received by falſe tokens, 
either account or indebitatus aſſumpſit lies (e). | 


And BY THE WHOLE Cour it was agreed, that an indebitatus 


#/ſumpſct would well lie. 


But HorT, Chief Fuſtice, faid, that trover would not lie in this 
caſe, becauſe ſhe was never poſſeſſed of the money J); and when 
ſhe married the defendant, ſhe conſented that he ſhould manage her 
eſtate. He cited a cafe, where if money be over-paid, cither debt 
or indebitatus aſſumpſit lies (g). If two lay a wager, and ſtake 

by down the money, the winner ſhall have an indebitatus aſſumpſit 


againſt him that holds the ſtak 


_ uſe (5). 


es, as for money received to his 


And judgment was given for the plaintiff. 


(a) See Slade's Cafe, 4. Co: 92. 
] See the Caſe of the City of Lon- 
don, 9. Co. See alio Sir William 


Saunderſon v. Bignal, 2. Stra. 747. 


Duppa v. Gerrard, Salk. 78. Stock- 
hold v. Collington, Salk. 330. 
(e) 3. Mod. 260. | 
(4) See Moſes v. Macfarlane, 2 Burr. 
1012. Crove v. Dubois, 1. Term Rep. 


212. Bize v. Dixon, 1. Term Rep. 281. 


Rebinfon v. Eaton, 1. Term Rep. 55. 
Clark v. Shee, Cowp. 197. "Hoi; 
(e) See Whip v. Thomas, Bull. 
N. P. 130. Clark v. Shee, Cowp. 197. 

(F ) Blackham's Caſe, Salk. 290. 

(Z) 1. Co. : 

(5) See Bovey wv. Caſtlemain, 1. Ld. 
Raym. 69. Fard's Caſe, Salk. 23. 
Jones v. Randal, Cowp. 37. 


HILARY 
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The Sixth of Queen Anne, 


The Common Pleas. 


Thomas Lord Trevor, Chief Juſtice. 
$r John Blencowe, Kit. 

Thomas Bury, Eg. Tuſtices, 
Robert Tracey, Eg. + | 
Sir Edward Northey, Kut. Attorney General. 
Sir Simon Harcourt, Kut. Solicitor General. 
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Arthur againſt Bokenham. Caſe 211. 


FARIJECTMENT was brought for a houſe in Kent by Jobn A deviſe of © all 
Arthur, on the demiſe of Robert Botenham, againſt Frances ©* ſuch lands, 
Bakenham, widow. 3 = _— 

On not guilty pleaded, there is a SPECIAL VERDICT, wherein “ whatſozver, 

the jury find, that as to a moiety of the ſaid houſe the defendant is 2 1 

rot guilty; and as to the other moiety they find, that William ,, bs ee, 

Balten ham, eſq. late the huſband of the defendant, being comman- « ſhall be poſ- 

der of their late majeſties ſkip bs, GRAFTON, on the third « ſeſſed or in- 

of May, in the year one thouſand fix hundred and ninety-rwo, duly © veſted, or 

made his laſt wil and teſtament in writing, which they find in hec peg N 

verba. It recites, that he was then bound out to ſea, and then ſays, . cake teak = 

* I Do hereby give, deviſe, and bequeath unto my well-beloved « pertain to 

« wife, Frances Bokenham, all ſuch ſum and ſums of money as © me,” willnot 

now is, or hereafter ſhall grow due to me from their ee n 

for my own and ſervants ſervice, either by fea or land. As eee ome 

„ALSO all ſuch ſum and ſums of money, lands, tenements, — af the 

“goods, chattels, and eſtate whatſoever, wherewith at the time of wil. 

MW my deceaſe 1 ſhall be poſſeſſed or inveſted, or which ſhall then, S. C Fitzg. 234. 

« or of right doth appertain unto me. AND I po hereby nomi- S. C Holt, 750 - 

« nate and appoint her, the ſaid Frances Bokenbam, my well- S. P. ante, 121. 

| NS & beloved 


Hilary Term, 6. Queen Anne, In C. B. 


Anras © beloved wife, to be the whole and ſole executrix of this my [af 
again « will and teſtament.” THEY FURTHER FIND, that the teſta- 


BoxzxRAM- tor, at the time of the making of the will, was not ſeifed of an 
lands whatfoever ; but that afterwards by deeds of leaſe and releaſe, 
bearing date the twenty-ſixth and twenty-ſeventirdays of February 
1693, Sir Fohn Franklin and Thomas Halſey, being ſeiſed in fee 
of the other moiety of the ſaid houſe, conveyed the ſame to the 
faid William Beokenbham and his heirs, whereby he became ſeiſec, 
| and ſo died without iſſue of his body. THEY FIND, that the houſe 
OD aforeſaid is held in ſocage, and is of the nature of gavelkind, and 
deviſable by the cuſtom of Kent, and to be divided amongſt the 

* | 149 ] heirs male, by hereditary right, * THEY FURTHER FIND, that 
dtue teſtator had two brothers, Robert leſſor of the plaintiff, and 
Harry Beckenham, Who was then dead, and had left iſſue of his 

body Anne, an infant; and that Robert and Anne were heirs at law 

to the teitator. THAT Rabert Bokenham' entered into the ſaid 

moiety, and demiſed to the plaintiff, upon whom the defendant 

the deviſce entered; but whether the defendant be culpable, they 
deſired the opinion of the Court. V 


TREvor, Chief Juſtice, delivered the opinion of the wholg 
Court.— THE QUESTION is, Whether theſe lands, that is the 

moiety named in the ſpecial verdict, do well paſs by the will to 

the defendant Frances Botenbam, or not? for if they do not paß, 

then this moiety belongs to the leſſor of the plaintiff. And ws 

ARE UNANIMOUSLY OF OPINION, that thoſe lands do not paſs to 

the defenJant by this will. This queſtion, touching the validity 

of this will, depends on the conſideration of two matters. FIRsr, 

On the conſideration of the ſtatute of Wills, 32. Hen. 8. c. 1. 

which was made to enable perſons to deviſe lands by their laſt 

wills. —SzcoNDLyY, On the conſideration of the cuſtom of Gavel- 

ind, which is particularly found in this ſpecial verdict. In the 

firſt I will conſider, whether the ſtatute enables any one to deviſe 

lands he is not owner of, nor has any intereſt in, at the time when 

the will was made, but purchaſes lands in his life-time after the 

making ſuch will. This depends on the conſtruction of the ſtatute 

34. Hen. 8. c. 5. which fays, © that all and every perſon and per- 

& ſons having manors, meſſuages, lands or tenements, ſhall have 

= full and free liberty to diſpoſe and deviſe the fame by his laſt will 

« and teſtament.” Whether the word “having! makes it ne- 

ceſſary that the teſtator ſhould have the poſſeſſion of, and intereſt 

in the lands, at the time of making his will (a)? or, Whether it 

*[ 150 7 be ſufficient if he have or purchaie the lands at any time after 
85 the making his will, and before his death? Now in order to come 

at the meaning of this ſtatute, I will ſuppoſe this act lately made, 
and that there had been no conſtruction made thereof before, but 
that the queſtion was entirely ne and undetermined, and that it 
was now 7es integra; What would then be a reafonable conſtruc- 
tion of thoſe words of the act? And in the next place, I will con 
(a) See Butler v. Baker, 3. Co. 30. and Loveis's Caſe, 10. Co. 78. 
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ſder what conſtruction this act ought to receive, as it has been Ax 
already expounded and determined, and from the conſequence of „ 2 
ſuch determination. Now as to what would be a reaſonable con- P*=**#4%s 
ſtruction, ſuppoſing it were to be made de novo, and to be now 
originally expounded, I am oF OPINION, it would be a very 
reaſonable conſtruction, that this act ſhould not extend to enable 

any perſon to deviſe any Jands he has not, nor is owner of at the 

time of making his will, unleſs he republiſh it; which is the ſame 

in ſubſtance as new making it. The general rule in expoſition of 

all acts of parliament is this, that in all doubtful matters, and where 

the expreſſion is in general terms, they are to receive ſuch a con- 
ſtruction as may be agreeable to the rules of common law, in 

caſes of that nature; for ſtatutes are not preſumed to make any 
alteration in the common law, further cr otherwiſe than the act 

does expreſsly declare; therefore in all general matters the law 
reſumes the act did not intend to make any alteration ; for if the 
parliament had had that deſign, they would have expreſſed it in the 

xt, Now how will the common law influence this matter before 

us? F1RST, It is plain by the rules of the common law, that is, ſuch 

rules as are to govern conveyances and diſpoſitions of eſtates, that 

the la did never allow any perſon, by any conveyance at common 

law, to diſpoſe of the lands he had not, or had no right or intereſt 

in at the time of making and executing ſuch conveyance. * And #*[ rx } 
ſo is 1. {n/?. 265. It is there ſaid, and was never yet denied, “ if one 8 
« releaſe all the right he has, and all the right which he ſhould or 

« could have for the future, though in expreſs words which ſuffi- 

« ciently ſhew the intent of the party, yet ſuch releaſe is void, &c.“ 

And this was never contradicted by any one. However, there are 

ſome exceptions to this rule as to releaſes of future rights; that is, 

that in ſome caſes a man may releaſe a futureright, though by the 

bare releaſe it can never paſs; as 1. Iuſt. which I mentioned be. 

fore. If there be father and ſon, and the fon diſſeiſe the father, 

and being in poſſeſſion make a feoffment in fee, in the life-time of 

his father, though no right or eſtate is yet deſcended upon him 

from his father, yet this feoffment will bar him of this future poſ- 

ſible right, when it does deſcend and come to him. But this is. 

grounded on a particular reaſon; that is, becauſe he had more than 

a mere right, for he had the poſſeſhon of the land, and therefore 

might make a legal conveyance thereof; and the law favours ex- Quere 
tinguiſhment of rights, ſo that the right and poſſeſſion may go 
together: beſides, a feoifment is of an high conſideration in the law, 

becauſe it is executed by livery, and cauſes a tranſmutation of the 

polletion, and therefore is carried even to the extinguiſhment cf 

tormer rights, in favour of him who has the conveyance; for by 

this feoffment he did not convey a bare right only, but the eſtate 

alſo; ſo that the feoffee might by law make a feoffment thereof, 

and by implication, upon ſuch feoffment and livery, all future 

lights of him that made it are extinguiſhed ; for being in poſſeſ- 

hon, and convęying the land itſelf, he conveys all rights attending 

thereon, whether preſent or future; but yet this does not bar his Note. 

: | „ . 
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Auras heir at law, for he may enter notwithſtanding ; and as to him the 
„ right is not abſolutely extinguiſhed, though at the ſame tim this 
Bonxnnan. feoffment is goed againſt him that made it. This general rule 
| again admits of another exception; and that is in the caſe of a re. 
leaſe with warranty: where a man makes a feoffment with war. 
nranty, that warranty will bar a future right, and that will go to 
+[ 152 ] the heir *andbarhim too; but then that is grounded on a particu. 
lar reaſon, wherefore the warranty bars, becauſe to avoid circuity 
of action; for if the heir of him who made the warranty ſhould 
recover the land againſt his father's grantee, this land, when it de. 
ſcended to him, would be aſſets in his hands, and would be liable 
to the warranty ; ſo that it works an extinguiſhment of this future 
right, by way of rebutter. But there is no caſe in all the Jay, 
that by any legal conveyance at common law, a man could convey 
lands that he had no right to, nor was in poſſeſſion of at the time 
of ſuch conveyance. In the firſt caſe he had not the poſſeſſion, 
nor any preſent right; but if he had, by the releaſe it would haye 
been extinguiſhed to him who had the poſſeſſion; becauſe that the 
poſſeſſion, which the law favours, ſhould not be diſturbed ; but 
future rights it was never extended to. Yet the law has allowed 
releaſes of rights, which are in the nature only of poſſibilities, 
that a man may releaſe to him who has the poſſeſſion a poſſible right 
only, though it does not allow him to transfer or convey away to a 
ſtranger ſuch a right; and that is the reaſon why the law allows a 
man to releaſe an executory intereſt in a term which he has deviſed 
to him, and is in the nature only of a poſſibility ; but yet he cannot 
affign it away to a third perſon, though he may, as 1 ſaid before, 
releaſe this right to the poſſeſſor of the land by way of extinguiſh- 
ment. So that the rule of conſtruction of conveyances at common 
haw, will be the true rule to expound this ſtatute, But to narrow 
this queſtion a little more; I do agree, that deviſes of land bave 
not been ſubject to the ſtrict rules of conveyances at common law, 
becaufe the law favours diſpoſitions by will to make them agreeable 
to the intent of the teſtator; whereas conveyances at common law 
ſtand on a different foot. In the cafe of wills the teſtator is znops 
conſilii, and has no opportunity of obſerving the formalities of law, 
and therefore wills are not in all caſes ſubject to the rules of con- 
[133 ] veyances at common lau; but then all this * is grounded on this 
5 ſuppoſition, that the teſtator has where withal to make diſpoſition 
c Meyances to of. Let us then conſider, how the law makes a conſtruction in 
ufes.  * what comes neareſt to wills ; and that is conveyances of land to 
uſes, which the ſtatute of 27. Hen. B. c. 10. has executed into 
poſſeſſion. The rules of conſtruction in theſe caſes are the molt 
proper rules to be adapted to wills. Wills have been all along 
conſtrued according to the intent, and fo has the law all along ſup- 
ported thoſe conveyances to uſes, on the ſuppoſed intention of the 
party, though there thould be ſome defects in them. The law has 
done the fame as to wills; they are likewiſe ſupported according 
to the intentin, of the party, to ſupply ſuch litt defects as may 
be in them. Now by conveyances to uſes at common law, could 


. a. Tz YI 4 . 


* 3 e 


Hilary Term, 6. Queen Anne, In C. B. 


aq man convey a uſe in land which he had not at the time of 


making the conveyance? No, ſurely he could not; and that is 


plainly proved by the caſe of Telverton v. Yelverton (a), cited at 
the bar, where the father covenanted to ſtand ſeiſed of lands which 
he afterwards ſhould purchaſe, to the uſe of himſelf for life, and 
after to his youngeſt ſon and his heirs; and afterwards he purchaſed 
lands and died; and the queſtion was, Whether the eldeſt or the 
youngeſt ſon ſhould take? and it was there reſolved, that no uſe 


could ariſe to the youngeſt ſon, being of land which he had not 


at the time of the conveyance; and that is grounded on very great 
reaſon, becauſe he cannot raiſe a uſe of land which is not his own ; 
for if a man who has no right to the land can raiſe a uſe of that 
land, then two at the ſame time might raiſe uſes; for it cannot be 


Arn. 
againſe 
Bo ZN HAN, 


denied, but he who is owner of the land, may diſpoſe of it, or raiſe 


what uſe he pleaſe, and that he is the proper perſon, on a ſale, to 


declare the uſe, It is impoſſible that the ſame land ſhould be to 
ce the purchaſor for life,” with remainder to “ the youngeſt fon 


& and his heirs,” and at the ſame time ſhould be to him and 
& his heirs.” Theſe would be to make contradictory * uſes in 
being at one and the ſame time, as being declared by different per- 
ſons. Tt is allowable indeed in the law, for a man to covenant that 
he will purchaſe lands by ſuch a time and levy a fine thereof, and 
that the fame ſhall be and enure to ſuch and ſuch uſes, but then the 


reaſon of that is, that when the land is purchaſed and fine levied, 


the uſe ariſes on the fine, and not on the deed made by him before 
he was owner of the land; and though he could not declare the uſe 
before he had the land, yet the fine by relation raiſes the uſe, and 
the deed made before is only an evidence of his intention that it 


ſhould be to ſuch uſes, if no uſes were declared at the time of leyy- 
ing the fine; for at that time he might declare other uſes; but no 


other uſes being declared, that deed ſerves for an evidence of the 
intention of the party, no other intention appearing. To apply 
that to this caſe ; here is a conveyance by will made, whereby 
land is difpoſed of which he had not at the time of making the 
will, and is a diſpoſition to take effect in futuro; and fo was that 


| cafe, a grant and diſpoſition of land when he ſhould purchaſe it; 
ſo this will cannot be a preſent diſpoſition of what he had not, 
but a declaration how the land ſhould go at his death. But it is 


very plain that the making of the will is the foundation, and is an 
inchoate diſpoſition, ſo that if the deviſor has not the land at that 


*[ 154] 


time, it will not paſs. There is yet a further reaſon why wills 


thould receive ſuch a conſtruction as conveyances by way of uſe, 
and why they ſhould imitate ſuch conveyances ; becauſe it appears 
that that act of parliament of Wills was made to ſupply the 


powers of declaring uſes by men's laſt wills and teſtaments, which 8 f Uſes 
they had before the ſtatute 27. Hen. 8. c. 10. of Uſes. For 2 


though the ſubjects before the act 32. Hen. 8. c. 1. had not any 
power to diſpoſe of their lands by their laſt will, yet they had what 


(5) 2. Rall. Abr. 79. 790. Noy, 19. Moor, 342. 375. Cro. Eliz. 401. 
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was tantamount, which was a power to declare uſes by their laſt 
will; for before the 27. Hex. 8. c. 10. of Uſes, which executes 
the poſſeſſion to the uſe, all the lands were ſubject to cui qu, 
uſe, and he had a power to declare the uſes of the land; the truſtees 
* had the poſſeſſion as he thought fit, either by deed or will; ſo 
that in effect he had a power of deviſing by will, by declaring the 
uſes that the truſtees ſhould ſtand to, after his death. But when 


the ſtatute of 27. Hen. 8. c. 10. came and executed the poſſeſſion 
to the uſe, then the cui gue uſe had no longer any ſuch power of 


declaring the uſe as before, becauſe then the uſe and the lands were 
the fame thing, being united together; and that is the reaſon why 
this ſtatute of Wills gave men a power to diſpoſe of their lands by 
will, which was given in lieu of that power which ce/?u1 que uſe 
had before of declaring the uſes of the land, as he thought fit; and 
therefore there is a great deal of reaſon a will ſhould receive the 
ſame conſtruction. But it is objected, that a will is not to be 


. conſtrued according to conveyances by deed at common law, be- 
cauſe a will is no preſent and immediate diſpoſition of land, and is 


not like a deed, that takes effect immediately by delivery; for in 
fuch caſes a man muſt have the land at that time, elſe it is againſt 


the nature of a grant or immediate gift, to diſpoſe of what he has 


not, but that a will is another thing. It is only a future diſpoſition 
in cafe the man dies without any other alteration ; and is ambula- 
tory, and not completed or conſummated till his death; and there- 
fore reaſon good he ſhould be able to diſpole of the lands he ſhould 

have or purchaſe at any time before his death, becauſe it does not 


take effect till his death. Now in anſwer to this objection, I ſhall 


diſtinguiſh to what purpoſes a will does not take effect till death, 
and to what purpoſes it does take effect from the time of making 
and before the party's death. It is true, to many purpoſes a will 
takes no effect till the teſtator's death; but on the other hand, to 
many other purpoſes it takes effect from the time of making only. 
The law does require many qualifications neceſſary to be in the 
teſtator at the time of making the will, which ſhould they come at 
any time after, though before his death, would make the will void, 
and the lands would not paſs thereby. Indeed “* as to the veſting 
an intereſt in the deviſee, the law has regard to the deatn of the 
party only, for no intereſt can veft in the deviſee as long as the 
teſtator lives; and a will, in its own nature, is not to paſs any 
thing but on ſuppoſition of the teſtator's death; for it is a provi- 


ſion and direction how his lands and eſtate ſhould go when he can 


keep them no longer. Where a man deviſes lands to another, and 
the deviſee happens to die before the deviſor, this is a void deviſe, 


and the lands do not paſs; for if they ſhould, the heir of the de- 


viſee muſt take contrary to the intent of the deviſor; for by the 


will he was intended to take by deſcent; and if lands paſs, he muſt 
now take by purchaſe. In this regard alſo a man's wife may take 


by his will, though ſhe cannot take by any conveyance at com- 
mon law; for the will not taking effect, in point of transferrence 


ot an intereſt, after the huſband's death ſhe is in nature of a 
7 | 5 ſtranger, 
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ranger, and fo the land will well paſs to her; and in many other 
caſes of this nature, which I could mention if neceſſary, a will 
takes no effect till the death of the teftator. But when you con- 


ſider another thing neceſſary to make a will good, as a neceſſary 


qualification in the teſtator, which is the power and capacity of 
dipoſing by his will; there I take it the law regards the time of 


making the will; and as to the power of diſpoſing Jands by will, 


that conſiſts of ſeveral particulars: As, FiRsT, To enable the 
teſtator to diſpoſe by will, or any other way, the law requires he 
ſhould have an intereſt in the thing he is to diſpoſe of ; and if he 
has nothing in the thing to be diſpoſed of, how can he be ſaid in 
any ſenſe to have a power of diſpoſing it? SECONDLY, The 
teſtator muſt not only have an intereſt in the thing deviſed, at the 
time of making the will, but muſt have a diſpoſing mind too; he 


muſt have ability and capacity, in point of diſcretion and under- 
ſtanding, as a rational man, and theſe two qualifications are neceſ 


ſary to make up the power of diſpoſing; and this power muſt be 
perfect and complete at the time of making the will; and none 
of thoſe qualifications coming after, though before ® the death of 
the teſtator, will make this power good, and the will effectual in 
the law ; theſe are perſonal qualifications, and mult be had at the 
time of diſpoſing, and will be too late to come after. Now as to 
the qualification in point of diſcretion ; if a man be nor campos, 
and not in his right ſenſes at the time of making his will, though 


he after wards, never ſo long before his death, becomes a man of 


An rns 
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underſtanding, and found judgment and memory, yet the will is a 


void will, 2nd will by no means be made good; becauſe he wanted 
the diſpoſing power at the time of diſpoſition, which was the time 


of making his will. So the Jaw is the ſame of a feme-covert; if a 
married woman makes a will, though ſhe becomes a widow and 


unmarried before her death; yet ſuch is a void deviſe without re- 


Publication, for the law here regards the time of making only. 


So it is in the caſe of an infant; if he make a will, though he be 
of age, nay though never ſo old when he dies, yet it is a void deviſe 
becauſe he had not diſcretion, nor a diſpoſing mind at the time of 
making ; for it is that which the law regards in theſe caſes, and 
not the time of the death of the teſtator. Then as to the other 
part or neceſſary qualification which goes to the power of diſpo- 
ling, which is ownerſhip of the land; the law requires that to 
be complete at the time of making the will. Conſider as to this 
point, the'law is very ſtrict that the teſtator ſhould have a diſ- 
poling power at the time of making the will; for it is fo far from 
allowing a ſubſequent power by acquiſition after to make the will 
good, that the law requires a continuance of the ſame intereſt 
taat the deviſor had at the time of making the will, to remain un- 
altered even to the time of his death; for that any even the leaſt 
alteration of this intereſt is an actual revocation of ſuch will: 


as where there is a tenant in tail, and he makes a will and de- 
viſes theſe lands away; now though he has an inheritance in theſe 
lands, and they are his own, and he could diſpoſe of the abſolute 


inheritance 


Boxzx NAM. 


Hilary Term, 6. Queen Anne, In G: B. 


inheritance and fee-ſimple by fine and recovery, yet if after th, 

making ſuch * will, at any time before his death, he ſuffer a reco- 
very to him and his heirs, and alters the eſtate from a tail to a fes, 
this is ſo far from making his will good, that it is an actual revo. 
cation of the will; yet he was owner of the land when he made 
the will, and is no more now, but only the eſtate is altered, and 
he has now another ſort of fee. Nay the law is ſtill ſtricter ; 25 
where there is tenant in fee- ſimple, and he deviſes his lands aw; 

to another, and after that, and ſome time before his death, makes 
a feoftment of theſc lands to another, to the uſe of himſelf and his 
heirs; though this to ſome purpoſes is no alteration, for he is ab- 
folute owner of the eſtate as before, yet this does not make thy 
wit! good, but is a revocation thereof; and ſo it was adjudged in 
the Caſe 4 Lord Liacoln, though ſo ſmall an alteration was in the 
eſtate. Now this ſhews the law requires the teſtator ſhould have 
a complete power of diſpoſing at the time of making the will; and 
that that power and intereſt he had at that time inould continue, 
and be the very ſame at the time of his death. Now if the law 
will not allow any the leaſt alteration of eſtate from that which he 
had at the time of making the will, but will rather work a reyo- 
cation and deſtruction of that will; I do not fee how the teſtator's 
purchafng after can work here to make the will good, when he 
had nothing at all, no intereſt in or to the land at the time of 
making the will: this is a far greater alteration than from a tail to 
2 fee, or from one fort of fee to another. For this is an acqui- 
ſition of a new right and a new power; it is totally a new intereſt 
purchaſed after making the will, when he had neither right nor in- 
tereſt at the time of the will, which can never have effect to make 
this will good. So that as to the power of diſpoſing lancs by will, 
the law requires the deviſor to have this power complete and en- 
tire, both in regard of the eſtate and intereſt to be diſpoſed of, and 
in regard of the teſtator's underſtanding and diſcretion, which are 
neceſſary to be had at the time of * making the will; and theſe 
things though they happen afterwards, though never ſo long before 
his death, yet they come too late to make the will good. So that 
if this act of Wills were now de nous to be conſtrued, it would 
receive this conſtruction, that a man's having lands, io as to give 
bim a power to deviſe them by will, by virtue of the ſaid act, 
muſt be meant, having thoſe lands at the time of making his will, 
and not at the time of his death only. But then in the ſecond 
place, this being a law made a long time ago, and it has received 
many uniform determinations agreeable to this conſtruction ; this 
ought to be of great conſideration always, that the law may be 
certain, when there have been ſolemn determinations after long 
debate, and an acquieſcence under them; and when accepted and 
received as a rule of property, though ſome ſhould not be ſatisfied 
in their private judgments, were the matter to be newly reſolved, 
it is but reaſonable we ſhould acquieſce and determine tne fame 
way, to prevent greater miſchiefs which might ariſe from the in- 


certainty of the law. Now there have been ſcveral ſolemn re- 
| - | ſolutions, 
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utions and acquieſcence under them, that a man cannot diſpoſe 
of lands before he has them. As to the caſe of Brett v. Rigden, 
do not think that to be a determination of this point. That caſe 
was no more than this: A man had lands in a certain pariſh or 

ace, and made his will, and gave away all his lands in that pariſh, 
and afterwards, ſome time before his death, purchaſes other lands 
in the ſame pariſh ; and the queſtion was, Whether theſe new 
purchafed lands ſhould paſs, or not? and held they would not. 
But that judgment was not grounded on this queſtion, Whether 
the teſtator could deviſe lands he had not? but, Whether the 
words of the will, in point of intention, could extend further than 
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to thoſe lands he had at the time of making the will, there being 


in that will no future words nor declared intention of paſſing any 
lands he ſhould purchaſe in futuro? That judgment went rather 


on a ſuppoſition that the intention of the teſtator was ſatisfied, in 


rafſing thoſe lands the teſtator had at the time of making the will; 
* for there being no future words in the will, it might be the in- 
tention of the teſtator that the deviſee ſhould have the lands 
he had at the time of making his will, and his heir have the new 


* [ 160] 


purchaſed lands by diſcent. But there are ſome caſes in point 


with this: as the caſe of Butler v. Baker ſa), and Leonard 
Liveis's Caſe (b). They go expreſsly on the word © having” at 
the time of making the will; and this has been all along taken as 
the rule; and all people ought to acquieſce therein, being ſo often 
and ſo folemaly in this manner determined (c). IE 


And now I come to THE SECOND MATTER on which this caſe 
depends, and that is the cu/iom (d). | 


; Whether, though it ſhould be allowed, that by a will a man 
cannot diſpoſe of lands which he had not at the time of making the 
will, and which he purchaſed afterwards, yet whether ſuch deviſe 


br not be by ſuch cuſtom as is here found ? and, Whether ſuch 


cuſtom will not make this deviſe good? And I am of opinion it 
will not. The cuſtom found is no more than that gavelkind land 
may be deviſed by will in writing: but there is no ſuch cuſtom 
found, as that a man may deviſe gavelkind land that he had not, 
but only that gavelkind is deviſable. If it be a reaſonable con- 
ſtruction of the act of Wills, that to enable a man to deviſe, he 
ſhould have the land at the time of making his will, why ſhould not 
this cuſtom be fo expounded, ſince the cuſtom is only to enable 


(a) 3. Co. 25. | 

(% 10. Co. 78. 1. Vezey, 437. Langford . Pitt, 
2. Peer. Wms. 629. Perry v. Phillips, 
1. Vezey jun. 255. Brydges v. Duke of 
Chandos, 2. Vezey jun. 427. 

(d) See this cuſtom alſo found in the 
following caſes, Launder v. Brookes, 
Cro. Car. 561. Brown v. Brookes, 
2 Sid. 154 Hammond v. Thornhill, 
Stiles, 476. Wiſeman v. Cotton, Hatd. 
325. Brunker v. Cook, ante, 121. 

A Man 


Ray. 438. Holt, 243. 1. Lut. 287. 
Strode v. Falkland, 3. Chan. Rep. 99. 
But if a man has an equi table eftate, a 
deviſe of it will be good, Prideaux 
v. Gibbon, 2. Ch. Caſes, 144. Davie 
9. Beardſham, 1. Chan. Caſes, 39. 
Atcherley v. Vernon 9. Mod. 78. 


By the cuſtom 
of Kent, gave! - 
kind lands are de- 
viſable by wil, 
but this cuſtom 
will not paſs 
gavelkind lands 
purchaſed after 
the making of 
thewill, although 
the words are, 
« all fuch lands 


© wherewith at 


© the time of 
© my deceaſe I 
© ſhall be 

c ſeſſed of. 


2. Peer. Wms. 63m. potter ©. Potter, 
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BerxENHAM. 


Rule. 
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a man to deviſe land? If it be a reaſonable conſt ruction as to com- 
mon ſocage lands, why not as to gavelkind lands, ſince there is no 
more particular in one caſe than the other? and the rather, becauſe 
all cuſtoms which are againſt the common law of England, ought 
to be taken ſtrictly, nay very ſtrictly, even ſtricter than any act of 
parliament that alters the common law. It is a general role that 
cuſtoms are not to be enlarged beyond the ufage ; becauſe it is the 
uſage and practice that makes the law in. ſuch caſes, and not the 
reaſon * of the thing, for it cannot be ſaid that a cuſtom is found- 
ed on reaſon, though an unreaſonable cuſtom is void; for no rea. 
ſon; even the higheſt whatſoever, would make a cuſtom or law; ſo 
it is no particular reafon that makes any cuſtom law, but the uf: 
and practice itſelf, without regard had to any reaſon of ſuch uſage; 
and therefore you cannot enlarge ſuch cuſtom by any parity of 
reaſon, ſince reaſon has no part in the making of ſuch cuſtom, 
Now in conſtruction of acts of parliament it is otherwiſe, and there 
is a greater latitude allowed in them; and the reaſon that induced 
the law-makers to make ſuch acts to take away the common law, 
may be and is uſually urged inmaking conſtruction of them. There- 
fore in doubtful caſes we may enlarge the conſtruction of acts of 
parliament according to the reaſon and ſenſe of the law-makers, 


. expreſſed in other parts of the act, or gueſſed, by conſidering the 


frame and deſign of the whole. But it is not fo in the caſe of a 
cuſtom, becauſe not founded on any particular reaſon ; for the 
reaſon of the common law is againſt it ; but the law allows uſage 
in particular places to ſuperſede the common law, and is the local 
law, which is never to be extended further than the uſage and 


practice, which is the only thing that makes it law. Now there 


*[ 162] 


is nothing here found of a uſage to deviſe lands which a man had not, 


or which he ſhould afterwards purchaſe ; and then we muſt enlarge 
this cuſtom to deviſe lands which the deviſor had not at the time 
of making the will, which is beyond a reaſonable conſtruction ; 
for though it be lawful and cuſtomary to deviſe lands a man has, 
yet it does not follow, that by the ſame reaſon a man may deviſe the 
lands he has not, for it is on different conſiderations ; becauſe the 
common law enables a man to diſpoſe of what he has; but there is 
not the fame parity of reafon, that cuſtom ſhould enable a man to 
diſpoſe of what he had not; nor did it ever give a man leave to 
diſpoſe of what he had not, it being a thing againft reaſon, that 
any man ſhould have a right to * diſpoſe, when he had not the 
thing to be difpoſed of; therefore it ought not to be carried in pa- 
rity of reaſon further in a cuſtom, which ought to be conſtrued 
more ſtrictly than it would be at common law. But then it is fur- 
ther objected, that this cuſtom is a general power of difpoling, as 
far as a man may, his goods and chattels at common law, which 
he may deviſe in manner as is contended the lands ought to go in 


this caſe. For it is ſaid, ſay they, in Firzherb. Nat. Brev. that 


this cuſtom of gavelkind land 1s to deviſe lands tanguam bona et 


catalla. But ſurely theſe words do not prove that gavelkind land 


by fuch cuſtom may be diſpoſed of to all purpoſes as goods and 
| . chattels: 


= 


* WY. n. ,. 
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chattels: There is moſt certainly a great deal of difference be- 


tween a deviſe of lands and a deviſe of goods and chattels; goods 


andchattels were always taken to be teſtamentary things. If a man 
make a will, the law gives all his goods and chattels and perſonal 
eſtate to his executor; by his being named executor, he has a 
night to all the perſonal eſtate; and if a man made no will, the or- 
dinary did diſpoſe. of the inteſtate's eſtate, until the ſtatutes for 
ranting adminiſtration were made; ſo that as to the perſonal 
eſtate the law did appoint no perſon who ſhould take in ſucceſſion 
a; to that, unleſs the teſtator did diſpoſe thereof; but as to lands, 
the law has appointed the heir to repreſent the anceſtor, and to ſuc- 
ceed him in his inheritance ; therefore lands ought not to go from 
the heir to whom the law has given them, otherwiſe than as ex- 

reſsly deviſed from him to ſome other. And though the teſtator 
does diſpoſe of his goods and chattels by his will to legatees, yet 
they all paſs to the executor, and he has them in the nature of a 
truſtee; and he alqne has a title in law to them, and nothing paſſes 
to the legatee; nor can any legatee take any thing deviſed to him 
until the executor do aſſent; ſo that this in effect amounts to no 


more than a direction to the executor how he ſhall diſpoſe of his 


teſtamentary eſtate, when debts and funeral expences ate paid. 
Teſtaments of goods and chattels are by the civil law, and of 
eccleſiaſtical conuſance, and ſubject to the rules of the ſpiritual 
court, and to be governed by their law; but as to lands nothing 
enables a man to take but the common law, and the heir is in by 
diſcent, as being the perſon appointed by the common law to ſuc- 


ceed and repreſent his anceſtor; and if lands are deviſed away by 


a will from the heir, they paſs immediately by the will to the de- 
viſee, So that there is a mighty difference between a diſpoſition 
of lands and of goods and chattels. The caſes cited at the bar to 
maintain this deviſe, were Brook (a), Fitzherbert (b), and 


Statham's Abridgment (c), the ſame title; and theſe were preſſed 


as authorities in point. All theſe caſes are founded on THE YEAR 
Book of Henry the Sixth (d). I have looked into that book, but 


Ax Tn 


againft 
Bok EN HAN. 
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that does not by any means warrant any ſuch opinion, for the pi in- 


cipal caſe was no more than this: A man deviſed land, and was 
after that diſſeiſed, and then died; the queſtion there was, Whe- 
ther it was a good will, becauſe he did not die ſeiſed ? and their 
opinion ſeems to be, it was not a good will, becauſe he did not die 
ſeiſed. And then the Book ſays, But ſuppoſe a man ſhould after 


making his will purchaſe land? and there is no reſolution as to 


that, but only a Pre. So that theſe Books are only collectious 
and inferences upon the 39. Hen. 6. which warrants no ſuch 
thing, but rather the contrary ; eſpecially if it be conſidered this 


caſe muſt be on a cuſtom to deviſe, becauſe long before the ſtatute 


of Wills.—And therefore fer theſe reaſons I think the plaintiff 


| wught to have his judgment. 


(a) Bro. Abr. Deviſe"” pl. 15. (e) Stath. Abr. 17. 
(9) Fits. Abr. 17. (4) 39. Hen. 6. pi. 
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HILARY TERM, 
The Sixth of Queen Anne, 
in 
The Queen's Bench, 


Sir John Holt, Kut. Chief Fuſtice. 
Sir John Powell, Kut. a al: 
Sir Lyne Powys, ku. Valin. 
Sir Henry Gould, Rt. 


Sir Edward Northey, Rut. Attorney General. 
Hr Simon Harcourt, Kut. Solicitor General. 
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The Mayor of London againſt Markwick. Caſe 212. 


RROR out of the common pleas.— The caſe was this: If the mayor of 
The mayor of Londen brought action on the cafe on a Loden recover 
law (2), in the ſheriff's court in London, and had n the foeriff”'s 


judgment, The defendant brought a writ of error in THE HUs- _ pe 3 
TINGS, according to the cuſtom of London, and was bound in a law, a bond 
bond for ejght hundred pounds to THE MAYOR, to proſecute it given by the de- 
| with effe&: upon which bond THE MAYOR brought an action of ſendant to the 
debt in the court of common pleas, and at laſt it came by writ OY ee 
of error into the court of king's bench, where | error thereon, in 
ings c | the court of buſe 
big, with effect, is a good bond; for although in the ccurt of bufings the lord mayor is judge, yet it 
may be held before fix aldermen, without the mayer, and it ſhall be preſumed that he was abſent 
when the errors in his own cauſe were determined. S. C. 1. Bro. P. C. 216, 


(a) The by-law was, © That if any * of his eſtate, nat being worth 10,000], - 
« citizen of London, being fitly quali- * at the time of his election) he ſhould 
5 fied, ſhould be duly elected and choſen . forfeit the ſum of 4ool. to the mayor 
« to be one of the ſheriffs of the city * and commonalty and citizens, to be 
of London and county of Middleſex, £** recovered by action of debt in any of 
and ſhould refuſe to take upon him the the courts of record within the city of 
ſaid office (unleſs he ſhould be diſ- Londen,” 
charged by oath as to the inſufficiency 
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18 THE ONLY QUESTION was, Whether the defendant was 
N or obliged to proſecute the writ of error in THE HUSTINGS, the 

"again mayor being judge of that court, and fo make him both judge and 
Mazxwicx party? | 


This caſe was twice argued the laſt Term; 


And now THE CovuRrT gave their opinion. 

Horr, Chief Juſtice, faid, the writ of error would not lie 
before the mayor himſelf, becaufe he was party, and ſo the bond 
void. | | | | 


PowELL contra. He agreed, that regularly a man cannot be 
Judge and party; but in caſes of neceffity he may : as if a real 
action be brought againſt all the Judges of the Court of Common 
Pleas. But this caſe differs from that, for THE HUSTINGS may 
be held before ſix aldermen, without the mayor (a), and then it 
d ſhall be intended that the mayor was abſent, becaule it does not 
appear of record. If the plaintiff in his replication had replied, 
that the mayor gave the judgment, I ſhould have been of another 
opinion; and it does not appear that the mayor is a neceſſary part 
of the court. | . | | 


Powys and GovLD, Fu«/tices, were of the ſame opinion, that 
the writ of error was well brought, and ſo the bond good; 


And the judgment given thereon in the court of common pleas 
was affirmed (5). | 1855 
(a) 4 Inft. 247. | beds, where the judgment of the court 


(5) On this judgment AMarkuick of king's bench was affirmed. S. C. 
brought a writ of error in the houſe of 3. Bro. P. C. 218. | 


Caſe 2112. [The Queen againſt Apſley. 


The keeper of a II was moved to quaſh an order of ſeſſions, for removing the 
houſe of correc- I keeper of the houſe of correction, it being to diſcharge him for 


tion cannot be divers and ſundry crimes, not ſpecifying what crimes in parti- 


diſplaced by the cular; and it was ſaid, that place is not at the will of the juſtices, | 


cauſe, neither by the common law, nor by the ſtatute (a). 


Cura. The juftices have power to turn him out for milbe- 
haviour, but not arbitrarily ; they ought to have ſpecified the cauſe 
in their order: and it was therefore quaſhec. | 

, | (a) 7. Fac. 1. c. 4. ſ. 4. andg. See eat 24. Ge. þ 
Alſo 17. Ges. 2. c. $. f. 31. and 33. ſeſſ. 2. c. 55. 31. Geo. 3. c. 46. | 


Anonymous. 
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| Anonymous. Ciaſe 214. 
Nor In this Term, upon the motion of M. KN, two tndiamene. 
inditments were quaſhed; becauſe in the caption it was Captiod pre 
ſaid, “ per ſacramentum duodecim proborum et legalium hominum e, Ge. 
&« pro burgo prædics. inſtead of burgi prædict.; ſo that it did not quaſhed, 
appear they were of the borough, | | 


02 kAsTER 


EASTER TERM, 


The Seventh of Queen Anne, 
_ IN | 
The Queen's Bench. 


$r John Holt, Kut. Chief Juſtice. 

Sir John Powell, Kut. | 

Sir Lyttleton Powys, Kut. Juſtices. 
Sir Henry Gould, Kut. N 
Sir Edward Northey, Nut. Attorney General. 
Sir Simon Harcourt, Kut. Solicitor General, 


| 8 | [% 166 ] 
The Queen againſt Wrightſon. E.l,uſe 215. 
T* DEFENDANT was indicted for ſaying of Sir Rowland An indictment 


inn, who was a juſtice of peace, theſe words, Sir will not lie for 


« Rowland inn is a fool, an aſs, and a coxcomb, for vying of a jzſ- 


making ſuch a warrant, and underſtands no more how to make _ ry 


a * 25 ; 
a warrant than a ftick-head. ce an aſs, and 2 
ec coxcomb, for 


The defendant, being found guilty on the trial, moved in arreſt 4 man nr 
of judgment. „ | LES | cc warrant, and 
Mz. SALKEED for the defendant argued, that theſe words are « — 


not indictable, for that they only concern the perſon of the ma- to make 2 


giſtrate, and not the government. Indeed, if one reflects on a juſ- warrant than 
tice of the peace, either for his office or his honeſty, it is a queſtion enn 
whether an indictment lies; but this cenſures only this particular S. C. Salk. 698. 
act. Beſides it does not appear what the warrant was. | —— 3 
Mx. Eyre for the queen argued, that the indictment was main- 7: Sid. 65. 
tainable ; for though this does not reflect immediately on the go- OG 5h 
vernment, yet the government is obliged to maintain the inſtru- 3. Mod. 
: ; | Mod. 271. 
ments of its authority ; befides the words cenſure him in the ex- 10. Mod. 186, 
ecution of his office, viz. as a magiſtrate ; and he cited Rex v. 12. Mod. 98. 
| I I 
: | 2. Ld. Ray. 153. 1. Sir. 416. 6% if 
O23 Hanſen 


dictment for ſaying of a juſtice of the 


peace ©* You are a rogue and a raſcal,” 


Was quaſhed on demurrer ; and Govt », 


A "Faſter Term, 5 Queen Anne, In B. R. 
F 3 | Tux — Hanſon (a), and Reg. v. Darby (b). This is not like ref 
5 * againſt on an officer in a corporation; for one is by commiſſion imme. 
& þ nr son. diately from the crown, and the other by election; the one refleds 
2} Z on the public government, and the other on the corporation only, 
1 * [ 167 J.. * This being argued ſeveral times, THE CouRT gave their re. 
* 38 | ſolution this Term, that the indictment did not lie. 
* 5 Hol r, Chief Fuftice, ſaid, he knew no Caſe like this but Th, 
*3 Queen v. Darby (c). Indeed words ſpoken in diſparagement of 
Ji. a juſtice's parts is a breach of good behaviour, but not indictable: 
* beſides the indictment does not ſet forth that this was a legal war- 
- BY rant; it ought to appear to the Court what fort of a warrant it 
: S | was ; for if it was a fooliſh warrant, or of a matter whereof he had 
24 no cognizance, it was lawful to fay ſo. The words, perhaps, * 
* he true, and juſtices of peace are not beyond cenſure. 
* PowELL, Juſſice, the ſame; and ſaid, if the words were not 
' indictable, they were much leſs actionable. 
* Powys and GouLp, Jaſfices, agreed. 
1 And in this caſe were cited by Hol. r, Chief Fuſtice, 3. Keb. 492, 
* 2. Roll. Ar. 78. 4. Inſt. 181. and the caſe of . for abuſing 
1 the mayor of Saliſbury. . | 
. (a) Hutton, 131. 8. C. Cre. Car. Darby, 4 He is a bufficheaded fellow; 
7 « doth not underſtand the law ; and 
* (5) 3. Mod. 139. S. C. Comb. 65. * hath not done juſtice, were heldnot 
F S. C. Carth. 14. S. C. Salk. 697. indictable. Sed wide Salk. 697. Comb. 
| (e) 3. Mod. 139. and fee Rex v. 46. 66. contra; but in Rex v. Pocock, 
Langley, 2. Ld. Ray. 1030. where an in- . Trinity Term 14. & 15. Geo. 2. the caſe 


of Reg. v. Darby is denied to be law. 
See alſo Prowſe v. Wilcox, 3. Mod. 163. 


and Rex v. Penny, 1. Ld. Ray. 15% 
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< not bern <oictin 
any trade here, they ſhall forfeit their goods and chattels.” 


does not im | 
that the _— The indictment was © non natus infra regnum; which may 


was born cut of be, and yet be within the queen's obeiſance: 


the ling alle- And therefore it was quaſhed, 


. Juſtice, in delivering the judgment of the Reg. v. Shaftoe, poſt. 195- 

1 Court, ſays, that the words in Reg. v. 

* Caſe 216. The Queen againſt Buſheir. | 
E320 An averment of AN INDICTMENT on the ſtatute 1. Rich. 3. c. 3. whereby it is 
| enacted, © that if any one out of the king's obeiſance exerciſe 
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Turton againſt Prior. 
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Ps 217. 
| Hor abfent. | 
Attornies of AN ACTION brought againſt an attorney of the court of com- 
C. B. their pri- mon pleas, who was in the cuſtody of THE MARSHAL of the 
vilege. 1 | king's bench, at the ſuit of another; and in this action they de- 
| 3 _ = — Jars againſt him in cuſtodid mareſchall;, 


Afr. Eyre, and 275. by Mr, Raymond. 


The - 


Eaſter Term, 7. Queen Anne, In B. R. 


The defendant pleaded his privilege as an attorney of the com- Trxren 
mon pleas, that he cannot be arreſted in the court of king's bench. 
Taz CoUNSEL for the plaintiff argued, that they might declare 
_ the defendant ſo, becauſe he was actually in cuſſodid mareſ- 
But THE Cour directed, that the defendant * ſhould be re- [| 168 ] 
moved by habeas corpus to the common pleas, and that an action 
ſhould be brought againſt him there. | 


Starr againſt Rookby. __ Caſe 218. 


AY ACTION for not repairing of fences. The plaintiff declared A declaration ſot 

& quad omnes tenentes et occupatores uſed to repair them.” - Pon-repair of 
Tae CouNnSsEL for the defendant ſaid, that could not be good, that all cenoncs 

becauſe they could not lay the cuſtom for accupatores, and cited and occupiers had 

the caſes of Faldo v. Ridge (a), Dent v. Oliver (b), and Stroud Nu 2 * 

% Bt (thn =: : | = » is 


Tux CoUNSEL on the other fide ſaid, that tenentes"” may pre- 8. C. Salk. 335, 
ſcribe ; and cited the caſe of Holbach v. Warner (d), and Book of | 
Entries (e), and faid that this way of pleading is uſed more now 
tan formerly, and this is after judgment by nihil dicit. | 

But THE CovurT ſeemed to incline that the preſcription was 
not ſufficiently laid /). | F 


(a) Yelv. 74. 8. C. Cro. Jac. 206. Rep. 766. that in an action on the caſe 

S. C. Noy, 129. ; | for not repairing a private road leading 
(5) Cro. Jac. 43. 122. EL through the defendant's cloſe, it is ſuf. 
(e) 4. Mod. 418. S. C. 12. Mod. 97. ficient to ſay, that the defendant as occu- 

5. C. Skin. 62 1. S. C. 3. Salk. 12. per of the cloſe is bound to repair. See 

$ C. Comb, 370. S. C. Comy. Rep. 7. alſo Blockley v. Slater, 1. Lutw. 219. 
(4) Cro. Jac. 668. | Chapman v. Flexman, 2. Vent. 291. 
le) Co. Ent. 190. Rex v. Sir J. Bucknal, 2, Ld. Ray. $04, 
(f) See Rider v. Smith, 3. Term | | 


The Queen again Lord Griffin. e 219, 


I ORD GRIFFIN being brought by Habeas corpus to the The Court wil 
L queen's bench, upon he — deſired Countcel do take ex- — —— 
ceptions to the outlawry. e 5 ” on an out- 
But Pow ELI, Fer; (Hor r, Chief Fuftice, being abſent) 9 nay 
denied it, and (aid, that though the ſtatute 7. Will. 3. c. 3. gives has ſhewed ma- 
Caunſel in high-treaſon, at the trial, yet none is to be allowed after terial error. 
an outlawry, except the priſoner ſhew ſome particular error on Foſter, 232. 
which the Count may aſſign him Counſel (a); but the Court is his + _ P. C. 


Counſel, and will. do him juſtice (5); 


(a) See Burgeſs's Caſe, Cro. Car. 465, this ſubje@, 3. St. Trials, 758. Foſter 
Rex v. O' Carney, T. Jones, 180. on High Treaſon, 231. Hawk. P. C. 
(+) See Sir Robert Atkins opinion on 4. vol. ch. 39. . 2. and 4. Black, Com. 349. 


cas And 


3 
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Taz er, And on that execution was ordered to be awarded by Rul of 
Orxzrrix. Tux SoriciToR GENERAL then moved that ſome time might 
be pronounced, which, he faid, HoLT, Chief Juſtice, told him was 
molt proper. | RE he Ne, 
But THz Count faid the practice had been otherwiſe; and 
directed that a rule ſhould be awarded uod fiat executio generally, 


(a) See Holloway's Caſe, 3. Mod. 42. Stra. 553. Rex v. John Royce, 4. Burr, 
Rex v. Field, 1. Sid. 69. Rex v. Dr. 2086. Rex v. Taylor, 2797. Rex v. 
Henſey, 1. Burr. 642. Rex v. Athoe, Earl Ferrers, Foſter, 140. ; 
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Cut 220. Billingſworth ogainf Spearman, &c. 
Quere, Whether AN ACTION OF DEBT was brought againſt the defendants, whoſe 
mactionof debt wives were aſſignees of the term; it was brought. only againſt 


will fie againft : . 2 
> huſband tone huſbands : to which declaration there was a demurrer, 


for rent on 2 SIR EpwaRD NoRTHEY for the defendants faid, the wives 
* ere ſhould have been joined in this action; and that the authorities 
were expreſs (4), that if a leaſe be made to huſband and wife, 
during the coverture, ſhe muſt bejoined ; which is a ſtronger caſe 
1. Roll. Abr. than the preſent ; for here the right is only in the wife; and the 
348. " huſband has no intereſt but in her right. In waſte, if the wife be 
1. Leon. 332. tenant for years or life, the action muſt be brought againſt both, 
Palm. 343. though the-huſband only do the waſte (5). And he thall not be 
chargeable in this cafe, by reaſon of taking the profits. Indeed 
| when the title is not known of the landlord, prima facie taking the 
profits is good evidence; but not if it be ſhewn that there is an 
under-tenant by leaſe, &. e | 
Wrack for the plaintiff, cited 26. Edw. 3. 64. 562. 
1. Roll. Abr. 10. H. 6. 11. F. N. B. 121. Keilw. 125. 4 
Ray. 6. 1. Lev. 255 26. ä i . 
Hor r, Chief Juſlice. If the huſband be ſeiſed of land in right 
of his wife, which is charged with a rent- charge, the action for the 
rent arrear ſhall be brought againſt the huſband only; but that 
differs much from this caſe, for that is by reaſon of taking the pro- 
fits, for the rent is the profits of the land. 9495 i eee 
PowELL, Juſtice. This action is brought againſt them as af- 
fignees, in T the intereſt in the term; and differs widely 
from the caſe of a rent charge; for that is only in reſpect of taking 
; the profits. | 85 / N OED 
Declatation in  HoLT, Chief Juſtice, then found a fatal fault, viz. that the 
debt for rent, aſſignee of the term had made an executor, who deviſed the tene- 
faulty, ments to the wives of the defendants, which could not be. 


(a) Year-Book 2. Hen. 4. pl. 19. — (s) Ero. Eliz. 356. 
| „ ons Judgment 


7 
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* judgment was given on the laſt fault of the deviſe by ex- BI LIN GS : 
ecutors 3 | | | | 2 

i „ again 
Upon the opening of which point, Hol r, Chief Juſtice, faid, he Srranman. 
thought an executor could not waive a term: for if he accepted An executor 


part of the executorſhip, he muſt accept the whole, as he ſtands cannot waive a 


impowered by the will.” Quere. | | term of years.” 
Fownrt, Luce. If the rent be more than the term, he may 

hhew it ſpecially (a), and pray that he may be charged no other- 

wiſe than in the det inet. 8 „ | 
ge HoLT, Chief Fuftice, contra (b). 
(a) Prattle v. King, 1. Mod. 185. Yelv. 103. Bolton v. Cannon, x. Vent. 


(5) See Iremonger v. Newſom, Latch, 271. Billinghurſt v. Spearman, 1. Salk. 
260. Hellier v. Caſbard, 1. Sid. 266. 297. Liddall v. Dunlop, 1. WIC 4. Wt 


5. C. 1. Lev. 227. Howſe v. Webſter, 


3 Buſhell againſt Haynes. i Cabal 
EBT upon A BAIL-BOND, as affignee of the ſheriff of Suſſex, Debt on a ball. 
according to the ſtatute 3. Anne, c. 16. and declared generally, bond muſt ſhew 
without ſhewing the matter ſpecially, that it was a heriff*s bond, that the bond 
which by the act is aſſignable: to which there was a demurrer. e *Tgnate, 
Er PER CURIam, It ſhould have been ſhewn that it was a "OM 
bond affignable. | 185 | | | 
Mx. SAEKELD, when he found the opinion of the Court againſt Picontinuance 


him, prayed to diſcontinue, which was granted on payment of on paying coſts, 


colts. 
Lupart againſt Welſon. 3 Caſe 222. 
AN ACTION OF COVENANT was brought on an agreement to $4,u;monto an 
refer all matters in difference to an arbitration. . award, imports 


| a covenant 0 


A difference aroſe about a certain demand, and the arbitrators perform. 
awarded five hundred pounds to be paid, and general releaſes to. be 
given. | | 1 


It was argued, that though no expreſs words were in the cove- 
nant, that the defendant ſhould perform, yet it ſhould be good by 
implication (a). For wherever there is an equitable intereſt, it 
is ſufficient to ſubmit to an award (5), | | 


Hor r, Chief Juſtice. The very referring a thing to arbitra- 
tion is a mutual undertaking, that each party ſhall * perform his „ [191 ] 


(a) Dyer, 216, 217. 8. Co. 82. (3) T. Jones, 158. 

1. Roll. Abr. 7. pl. 13. Allen, 69, 70. 5 
1. Lev. 113. 1. Sid. x60. 1. Vent. 3 
bg. Lutw. 575. | : 5 
” . | 
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Lerarr part of the award (a); for otherwiſe it cannot be ſaid to be reſerrei. 
n Cannot one who is a ſtranger covenant that a third perſon ſil 


WELSON. 


perform the award between A. and B.? This indeed cannot bind 

the man to a performance, but it will be a breach of the other; 
bond. If a man affign a bond, and afterward bring an action 
thereon in his own name, this is a breach of the agreement; for 
the very aſſignment imports a covenant, that the aſſignee ſhall 
bring the action in the aſſignor's name, and recover and have the 
money to his own uſe. Antiently, if an award were made to pa 
a ſum, this _— have been pleaded in bar, though without gl 
faction, becauſe the law gave an action of debt for the money upon 
the award, and ſoa remedy. And though that law be now altered, 
yet now, when two perſons ſubmit to an award, this amounts to 
mutual promiſes. . e 


Ce) See x, 14. Ray. 122, 2. 14. Ray. 561. 965. 1039. 1. Salk, 76. 6 Med, 
35. 222. | ; . : 

Caſe 223: The Pariſh of Oakham againſt The Pariſh of Whittleſez, 
Juſtices of the A N oRDER was made by two juſtices to remove a poor man, 


peace cannot cc except he find ſecurity to be allowed by i. & the 
a or ro juſtices, 3 
removal. Mz. Page excepted thereto, fir/?, for that reaſon; 
| Axp Aso, that it did not ſay, that he was likely to become 
: _ chargeable (a), or, that he came there to ſettle, not having ten 
: pounds a year (5). , 


HoLT, Chief Juſtice. They cannot make a conditional order ; 

& or, that in cafe he do not find ſecurity, then to remove him.“ 

For an order of removal is an adjudication, and ought to be abj- 

tute, And they have nothing to do with the ſecurity, for that be- 

longs to the pariſh, and is not to be allowed, or diſallowed, at the 
Juſtices diſcretion. | ; FOR on 


„ Oben in- Mx. Raymond then maved to ſet aſide the certiorari, by which 
ſtead of . Oat- the order was removed, becauſe in the order the town was ſpelled 
„bau is no Oatham, but in the certiorari it was ſpelled Otebam. 

Variance. f 
| Sed non allocatur (c); and the certiorari was confirmed. 


() See Suddlecomb . Burwaſh, (5) Rex v. South Marſton, Sta. 
© 2. Salk. 4313. Malden v. Fletwick, 189. 
2. Salk. 5309. Anonymous, Sett. & (s) See Beach's Caſe, Cowper, 229, 
Rem. 39. Reg. v. Waltham, Sett. & Hart's Caſe, Caſes Cro. Law, 131.3 
Rem. 38. Salk. 473. Reg. v. Roch- and Salk. 650. Dough 194, wi 
ville, Sett. & Rem. 21. Ufculm 2. 4. Hawk. P. C. 5th edit. 453. 
*-* Clifthdon, Burr. S. C. 138, Rex v. PE on 
Honiton, Burr. S. C. 680. | 


* 
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„The Queen againft Jay. | Caſe 224. 
the beginning of this Term, a writ of certiorari was quaſhed, How 3 certiorari 
1 — directed © juſtitiariis ad pacem aſſignat. omit- _ be direct 
ting the words © ad conſervandam (a).. 1 


(s) For the direction of a certiorari, ſee 4. Hawk, P. C. 7th edit. ch. 27. L. 38. 


The Queen againſt Atkins. Caſe 225. 


AN order of two jullices was made on the father of a baſtard- An order upon 
child, that he ſhould pay one ſhilling and ſixpence a-week * W farber 
from the time of the birth of the child until it be ten years old (a), m ine child is 
and then to pay five pounds for the putting it out apprentice {b). ten years old, 


IT was OBJECTED, that the order was not according to the — _ 


ſtatute ; for it is uncertain whether it will be chargeable ſo long fee, is bad. 
as until ten years old, It ought to have been, © to pay ſo much Poſt. 278. 
Ke. ſo long as the child is chargeable to the pariſh (c).” Fort. 328. 


: Which THE CouRT agreed; and therefore quaſhed the order. 
(a) Reg. v. Collins, poſt. 178. Rex, (5) See Rex v. Willy, 1. Conft's 


Barebaker, 7. Salk. 478. Reg. . Smith, Poor Laws, 436. pl. 593. in point. 
Sett, & Rem. 64. S. C. 1. Seff. Caſes, (e) Rex v. Johnſton, Comb. 6k 


41, Rex v. Street, 2. , 788. 
PO The Queen againſt Digg. +, Caſe 226. 
FR. PAGE moved to quaſh a writ ds excommunicato ca- The Ai 
piendo. 8 | * 8 dn an excem. cap. 
muſt ſhew the 


His FIRST EXCEPTION was to the fignificavit upon the excom- party cmmo- 
municato capiendo : That it did not therein appear, that the perſon dt in the dio- 


was commorant in the dioceſe, and cited Beaumont”s Caſe (a). — eg 


The SECOND EXCEPTION was, That it does not appear there here muſt be 
were forty days between the excommunicato and the ſigniſicavit; forty days be- 
that ſo the party may reconcile himſelf to the Church before the tween the fgni- 
excommunicato capiendo iſſues (b). The ſignificavit is recited in the u d ex- 
exconpmunicato capiende. This writ is returnable here, and after it ng Wm. 
is ſo returned (c), this Court may well quaſh it, if it be a bad 
writ ; but before it is returned here, the chancery upon motion, 


if it be a bad writ, is to grant a ſuperſedeas to it. 
As to which THE C ux ordered precedents to be ſearched, 


(a) Moor, 467, 468, recorded and delivered out before the 
(5) Cro. Car. 82. | return, 10. Mod, 350. S. C. 1. Stra. 
(c) x. Salk. 294. But ſee Rex v. 43. A, | | 
Theed, that it may be ſuperſeded and ; 5 
| op A runs 
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Excommunics- A THIRD EXCEPTION was, That it did not appear that tha 


S ex communication * was ſince the laſt general pardon: : 
of Par. "AR wg rut Covi ſeemed to allow. 
Caſe 227: | The Queen againſt Haynes. 


i: mat 2e FR. PENGELLY moved 6 quaſh ut cncmmutcas an 


ma will of ax- for that it did not appear in THE WRIT that the crime al. 


crime was of ledged was of eccleſiaſtical conuſance. 
— "IC | Raymonv contra: Though that matter do not appear i in the 
* writ, yet it appears throughout the proceedings, that this was, 
cauſe before THE DELEGATES; and therefore it ſhall be intended of 
eceleſtaſtical conuſance. 
But ru Cour held, that it oaght ö to have ſo appeared in the 
_ and therefore that the writ was naught, and W | 
ne, © be Queen againſt Blower. 


A writ of excem. M*: KING moved to quaſh a writ of excommunicato tape, 
cap. for matters for that it only recited, to be for a matter of tithes or other 
exclevalticah matters of eccleſiaſtical juriſdiction, and did not ſet forth what 


them particu. matters particularly. 


y, is bad. and the writ was quaſhed for the aid anccttafnty' ; for its being 


laid disjunctively, «or other matters,” ſhewed that it might be for 
ſomething elſe of eccleſiaſtical eonuſance beſides tithes ; ; and what 
that is does not _ 


. . b ; | 
Cafe 229. TO, T be Queen 0 Cope. 
An outlawry | AWRIT OF ERROR to reverſe an outlawry. The error for 


1 * which it was reverſed was, becauſe, in ſecundo exadto, it does 
county. 
bs rare court not appear where the county-court was held (a). | 
() See Year. Book 11. Her. 7. pl. 10. Anonymous, 3. Mod. 89 Nex . 
Alder's Cafe. 2. Roll. Rep. 52. Rexw. Oneby, x. Show, 309. Rex v. John 
Whiting, 2. Kell. Abr. $02. Rex v. Wilkes, 4. Burr. 2564. Rex v. Bar- 
| Sicclemore, 1. Keb. 50. Rex v. Tufton, rington, 3. Term Rep. 500. Rex v. 
3 2. Keb. 128. ann ” Yandell, 4. Term Rep. 5 $39 | 
EL 12477 


Caſe 230. * The Queen againſt The Cotporstion of Cornwall 
HorT abſent. | 


« Non fuit die- © No FUIT ELECTUS” is a good return to 4 Lo (a). 
& fur is a good But to ſet forth that a burgeſs is prefedtus et juratus, which 
return to a men- ig no more than that he is preferred and * to that office, is not 


e good (5). ; | | | 
( See Salle. 434. Fitzg. 195. Rex (5) Ts 79, 80. 5. Com. Dig. 


. Hatwood, 2. Ld. Ray. 1405, «© Mandamus” (D. 3:). (D. 4). 


The 


1 
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The Queen againſt Dye. 
HoLT abſent. | 


O INDICTMENT will lie on the Statute of Uſury; 
method which the ſtatute 12. Car. 2. c. 13. preſcribes muſt be 
flowed; therefore the inditment quaſhed (a). | 


Caſe 231, 


for the No indictment 
lies on the Sta- 
tute of Uſury. 
Ante, 140. 


(a) Wherever a ſtatute prohibits the 
dong of anything, and preſcribes a par- 
ticular mode of proceeding againſt the 
offender, that mode only muſt be pur- 
ſued, and not the common law method 
of indictment. See Rex v. Penſax, 1. Bar. 
K. B 127. Rex v. Wright, 1. Burr. 
% Stephens v. Watſon, 1. Salk. 45. 
Hartley v. Hooker, Cowp. 524. Rex 
v. Robinſon, 2. Burr, 803. Cater . 


Knight, 3. Term Rep. 442 — The 
12. Ann. c. 16. ſ. 2. againſt uſury, gives 
a moiety of the forfeiture to him who 


will ſue by action of debt, hill, plaint 


«© or information,” and therefore an in- 
diament will not lie, becauſe that mode 


of proceeding is not mentioned in the 


ſtatute. Rex v. Upton, Stra. 8 16. Rex 
v. Cooper, 2. Seſſ. Caſes, 248. Rex v. 
Smith, Salk. 680. 


> Jenkins againſt Plome. Caſe 232. 


W HEN AN EXECUTOR brings an action as executor, where he Cofts by execu- 
need not name himſelf executor, and it goes againſt him, rs. 
adjudged in the cafe of Elbays v. S. C. 1. Salk. 


207. 
S. C. 6. Mod. 


he muſt pay coſts, as it was 


Muatto (a.). | 


(a) In the caſe of Elways v. Mocatto, 
the plaintiff brought aſſump for money 
of his teſtator had and received, after his 
death, by the defendant to the uſe of the 
plaintiff, as executor, and was nonſuited ; 
and it was holden that the plaintiff ſhould 
not pay coſts, becauſe be could not ſue 
otherwiſe than as executor, and that it 
was immaterial whether the money was 
received by the defendant fince the death 
of the teſtator or before. Salk. 314. 
7. Mod. 48. 2. Ld. Ray. 864. Butſce 
.d. eited Salk, 207. 6. Mod. 93. And 


97. 187. S. C. 3. Salk. 185. S. C. Holt, 313. 


if this ſtatement of the caſe be true, the 


doctrine it contains has been ſince contra- 
dicted, Wallis v. Lewis, 2. Ld. Ray. 
1215. Modely v. York, ante, 135. 
Jenkins v. Plumb, 6. Mod. 91. 181. 
Salk. 207. March v. Jurney, Andr. 3 59. 
and the rule mentioned in the princi 

caſe eſtabliſhed, Fernley v. Steel, Hut- 
ton, 78. Nicholas v. Killigrew, 1. Ld. 
Ray, 436. Portman v. Carne, 1. Stra. 
682. Petrie v. Hannay, 3. Term Rep. 
659. Cockerell v. Knyaſton, 4. Term 


Rep. 277. 


TRINITY 


TRINITY T E R M, 
: The Seventh of Queen Anas, 
„ 


The Queen's Bench. 


Sir John Holt, Kur. Chief Justice. 

Sir John Powell, Kut. 
Sir Lyttleton Powys, Kut. Juſticet. 
Sir Henry Gould, Kut. 


Sir Edward Northey, Kut. Attorney Gemerat.- 
Sir Simon Harcourt, Kut. Solicitor General. 
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* Wright againſt Sharpe. Qaſe 233. 
N ACTION ON THE CASE for a falſe return to — The Court will 
A a verdict, and judgment for the plaintiff; — 2 
after judgment 
A motion was made for 4 peremptory mandamus. for the plaintiff 


action for 
Mx. Pa@e oppoſed the motion; becauſe à bill | of exceptions was : fal return, al- 
tendered for refuſing a bock to de * in evidence on the part though a b 


exceptions Was 


of the defendant. - | „ 
Bor NoTE, Nothing was mentioned of 4 bill of except. ons at trial. 
the trial, nor anything done in it until after verdict. S. C. Salk. 288. 


S. C. Holt, 301. 
PowELL, Fuftice, upon the making this motion, was of opinion, 25 


that whether the bill of exceptions was mentioned in time or not, 
that it ſhould not ſtop a peremptory mandamus. f a motion had 
deen made for a new trial, it would have hindered it; and a new 
trial would have been granted for refuſing of evidence; but he 
ſaid, if a writ of error had been * it would not ſtay the 
peremptor y mandamus; 85 


And therefore a peremptory writ was granted, PER CURTIAM. 
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A *, of exey- And as to the tendering the bill of exceptions, he faid, ſome 
Zions, or the _ minutes of it ſhould have been drawn up at the trial, and the 
„ SAR Counſel on both ſides ſhould fee it, and ſet their hands to it, to put 
ddl in writing at ĩt out of all diſpute afterwards. That the ſtatute /Ye/tmin}ter the 
che trial, or the Second ſays, © ſcribat exceptionem, which muſt be underſtood to 
Judge may gf be at the trial, £7E | Sh 
yo ſigu it. | But this point was adjourned to be ſpoken to by Counſ, 
Afterwards, at another day this Term, 1 
Mx. Evns for the bill cited The Regiſter, 182. where the wit 
# [ 1 76 ] to compel the * Judge to ſet his ſeal, mentions no time but when 
it ſhould be demanded ; and it is very probable, if it ſhould be done 
at the trial, it would appear in the writ; he cited Raft. Ent. 29% 
F. N. B. 64. 66. The Old F. N. B. 21. Letter M No notice 
taken of the time of the prayer of it. Raym. 404, 405. And 
beſides, he ſaid, the party was not aggrieved until after verdict. 


Pace alſo ſpoke to the ſame effect. 


Sit EDwarD Nox THE, againſt the Bill of exceptions, a 
from the inconveniencies that would attend ſuch practice, if it 
ſhould be allowed, that after a trial in a long Vacation they might 


come and tender à bill of exceptions, when the Judge who tried 


the cauſe had quite forgot the thing inſiſted on; and fo no man 
that had a verdict could ever be ſecure. | | 

Mx. RavymMonD of the ſame ſide ſaid, that this was a plain cafe, 
by the very words of the ſtatute ; and that minutes ſhould be taken 
of it at the trial, juſt like a ſpecial verdict, and demurring to evi- 


dence. As to the objection made by Mr. EYRE, that no time 
was mentioned in the writ in The Regi/ter, he ſaid, it purſued the 


words in the ſtatute Weftmin/ter the Second, c. 31. This caſe if 
it ſhould be allowed would be of very ill conſequence, upon this 
account: Suppoſe a diſpute ariſe at the trial, whether ſuch a one 
{hall be allowed to be a witneſs for me, and upon debate the Court 
admits him to give evidence, and after the trial is over, you come 
and tender 4 bill of exceptions, becauſe he was allowed evidence, 
Jam hereby precluded from other evidence; whereas if you had 


mentioned it at the trial, | might have had evidence enough with. 
out him to have had a verdict, and fo ſhould not have inſiſted on 


him. If this practice be allowed, no man is ſafe, though he has a 
„„ i 

Hor r, Chief Juſtice. If evidence be not allowed, and you 
have thoughts of tendering à bill of exceptions, minutes mult be 
taken of it at the trial, and there is no need that it ſhould be put 


into form: it is juſt like taking minutes of a ſpecial verdict; or 


demurring to evidence, the party muſt join in demurrer ; but that 
4 177 J is all in minutes. But“ as to matter of form, that is done after- 
wards, and then when it is done it has a retroſpect, as if it was 


done at the trial; and in this caſe the Judge is judge of the evi- 


dence, 
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dence, and when he has given his judgment, if you ſay nothing to Watonr 
it, nor except againſt it, you ſubmit to his judgment; and if you 12 : 
come after the trial is over, it is too late, for his authority is de- _ 
termined. As to the inconveniency of ſuch practice, he ſaid, Sup- 
ſe after the trial is over ſome time, the Counſel come and tender 
abill of excep2ions to the Judge, he, it may be, has forgot the thing 
inſiſted upon at the trial; the Counſel ſays he remembers it; and 
ſo, if the Judge do not remember it, an action ſhall be brought 
2gainſt him, and ſo the Counſel's memory ſhall arraign the Judge. 
He alſo ſaid, when it is put in writing at the trial, it ſhould be left 
with an officer of the court. | = 


PoweLL, Fultice, ſaid, it muſt be prayed at the time of the 
trial, when the exception is over-ruled; and the cauſe may go on 
nevertheleſs, for only the ſubſtance of the exception is to be taken 
down at the trial, without regarding form: and that“ ſcribat 
« exceptionem®” muſt be underitood to be done at the trial. 


Powys and GouLD, Fuftices, being of the ſame opinion with 
THE CHIEF JUSTICE and Juice POWELL, they refuſed to ſign 
the bill; the cauſe being tried before them at Veſiminſter, at THE 


$1TTINGS for Middleſex. 


| Thompſon againſt Pinchell. Caſe 234. 

AN action was brought by huſband and wife againſt the de- A fene excurrix 

fendant, for goods taken out of their poſſeſſion ; the wife was muſt join with 
adminiſtratrix. F | her huſband, 
Ms. Raymond moved in arreſt of judgment, becauſe the goods 
having been in their poſſeſſion, the wife ſhould not be joined; and 
naming her 2xecutrix might have been left out of the cafe; and cited 
a caſe inthe tenth year of Milliam the Third, where the wife was ex- 
ecutrix, and the defendant promiſed the huſband, that if he would 
forbear he would pay ; and the wife was not joined in that caſe, 


* POWELL, Juſtice. In the caſe of huſband and wife, it is s [ 178 1 
certain the law gives the goods of the wife to the huſband (a); _ iy 
but not when ſhe is adminiftratrix, becauſe ſhe has them in autre 

droit; and the huſband here cannot bring an action on the judg- 

ment, £2 £77 N 3 N FN 


Judgment for the plaintiff (2). 


(a) Co. Lit. 351. Moor, 452. 6) See Anonymous, Salk. 282. 
2. Atk, 104. 3. Atk. 526. 2. Will, Weller v. Baker, 2. Wilf. 414. Dun- 
168, ſtan v. Burwell, 1. Wilſ. 24. 


The Queen againſt Collins. 15 . 3 Caſe 235. 


| AN ORDER of two juſtices was made upon Collins, the reputed An order on a 


father of a baſtard-child, reputed father to 
ws 55 bas i x Ry ——_ Sh pay the child ſo 
ET f much, and the mother ſo much a week, for ten years, is bad. 


| Trinity Term, 7. Queen Anne, In B. R. 
Tus Quant | The order was, that he ſhould pa the child twen 
* rere ———— 


Mx. RaymoxD moved to quaſn it, becauſe it ſhould have been, 
4 as long as the child is likely to become chargeable (2), and not 


for a certain term of years (5); and he cited 7he King v. 
Fames (e); for it might _—_ att eſtate might come to the child 


in the mean time, and it hinders the father from DR it hiru- 
ſelf, if he has a mind to it. 


” is The order quaſhed PER CURIAM (4). 
(=) Rex v. Johnſton, Comb. 6g. Rex v. Barebaker, 2. Salk. 478. Smith's 


2 See Reg. v. Atkins, ante, 172. Caſe, Sert. and Rem. 64. Rex v. Street, 


2. Stra. 788, 


* 


(a) See Rex v. Burwell, 1. Vent. 48. 


Cale 236. The Queen againſ? The -— ma of - Belzim, 
St. Paul's. 


The juſtites Mu. . RAYMOND moved to quaſh an order of ſeſſions, which 
cannot make an was made to pay @ ſurgeon's bill, who had Cured a poor 
order on the pe 

overſeers to pay 

a ſorgeon's bil He urged, that the juſtices have no power to make ſuch an 
for attending 2 Order; for it was trying a quantum meruit. 


Pape. 

Hor r, Chief Fuſtice. If a ſurgeon cure a ſick perſon that is 
poor, he muſt have his action againſt the overſeers of the pariſh, 
and then the juſtices make an o to reimburſe the overſeers ; but 
they cannot bk an order as this; for an action is the proper 
courſe. ' 


Therefore 3 (a). 


.. Rex 6, Smith, 2. Cont. L. 353. Rex ».- 


| | Woodiſterton, 2. Bar. K. B. 207. 247. 
11791 „„ 

Caſe 237. | * Willet again Boſcomb. 
Where a title is VENANT was brought b heir for rent againft the 
w de — 8 5 but it was not ſet _—_— in 1 his 


the — nga. Ar yr eſtate when he made the demiſe, e at 
2 


rally ** guod cum dim be, Sc.“ and THE YEAR-Book of 
the Seventh (a), and the caſes of Scavage v v. Hawkins (b), and 
Chittle v. Sammon (c were cited. 


The defendant pleaded © riens in arrear.” 
Ir was MOVED in arre Judgment, that this declaration was 
ill, not ſhewing a title in — 


nz che. . (9) Hutton, 70 
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Eyes for the plaintiff faid, the defendant's pleading c riens in Witter 

« grrear” admits that the leſſor had title, and fo is the Year-Book _ «ev 
Hen. 6. 486. If leſſor bring debt for rent againſt the leſſee, Boscons. 

it is enough to ſay, quod dimiſit. In the caſe of Scavage v. Haw- 

tins, the heir counted that the father was ſeiſed in tail, but did not 

ſew when the eſtate began, and yet it was held well. | 


HolT, Chief Fuſtice. The caſe of Scavage v. Hawkins is well 
on iſſue joined, becauſe it ſhews the father was ſeiſed; and fo it 
would have been well on demurrer. | 


PowELL, Juſtice. The caſe of Chittlh v. Sammon in 
avowry, where it did not appear when the rent was due, the ver- 
dict helped it; but not in this caſe, when he is ſon and heir, and 
does not ſet forth a title in his father. I fear it is a fatal fault. 


It was adjourned. | 


In Michaelmas Term following this cafe was again ſtirred ; 


And then HoLT, Chief Fuſtice, ſaid, Surely this declaration is 
* naught. The plea ſays, the rent was not in arrear, but the decla- 

ration and the verdict fay it was; and fo the queſtion is, Whether 
this is not helped by the verdict ? 


 PowEeLL, Juſtice. If you entitle yourſelf to the reverſion, you 
muſt ſhew that you are heir. But in an avowry perhaps you need 
not; becauſe in that caſe if you had no title, he is a treſpaſſer (a). 

Hort, Chief Fuſtice. If a leſſor brought debt, that perhaps 

might have been well, becauſe the action there had been * upon * 180 1 
the demiſe (6), and upon the privity contract; but where the 
action is brought on the title, there the title muſt be ſhewn ; and 
here the jury have found a title where no title appears: it will be 
hard to help this caſe by the verdict. | | 


And it was again adjourned. 
(a) Searle v. Bunion, 2. Mod. 70. (5) See Wilkins v. Wingate, 6. Term 
But ſee Lutw. 1492. | Roy By. nn 
Bourden againſt Alloway. | Caſe 238. 


MR. EYRES moved in arreſt of judgment, in Ax ACTION on Quere, Whether 
the caſe, for cauſing him to be arreſted and carried to priſon an action on the 


without a cauſe. caſe, or treſpaſs 
of et armis, muſt | 


The exception was, that this ought to have been tre/þaſs and not lie tor cauſing a 
caſe ; that a man cannot change the nature of the action by laying Perſon to be ar- 
it with a per quod (a), | | V reſted and car- 

ried to priſon 

Wrxn, Serjeant, contra. A juſtice of peace has power, by without cauſe, 
warrant, to arreſt a man; and if he do it wrongfully, this action 
lies againſt him who maliciouſly cauſes this to be done. 

(a) Leveridge v. Hoſkins, poſt. 257. Courtney v. Collet, 1. Ld. Ray, 272, 


Savignac v. Roogie, 6. Term Rep. 129. 
| P 2 Mx, 


RovnDeN 


Atrowar. 
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Mx. Bains took the difference between an action of treſpaſ 
and on the caſe e he ſaid, he had heard from this Court, that there 
is but little difference between the one and the other; and that 
almoſt all treſpaſſes might be turned into actions on the caſe, at the 
plaintiff's election: but the true difference is this; TR ESPA88 i; 


where there is an immediate injury; CASE, where the injury iz 
5 | 


*[ 181 ] 


collateral (a). 


Mx. EyrEs. It does not appear that he was ache by any 
authority, and ſo it is a plain treſpaſs. _ | | ; 
PENGELLY ſaid, that where the damage is immediate, yet the 


conſequential damage thereon will not alter it from an action of 
treſpaſs to an action on the caſe. | 


| PowELL, Juſtice. We muſt keep up the difference of actions; 
and it will be hard to maintain this. But if a man. by being impri. 


ſoned ſhould have a ſpecial damage, as forfeiting a recognizance; 


or that he could not appear at ſuch a day, per quod he was damnifiech 
&c. there it muſt be caſe. Eo 
Powys, Juſtice, was of the ſame opinion. 
_ GovLD, Fuſtice. This is coupled * with ſpecial matter, andit 
is laid to be done maliciouſly ; therefore an action on the caſe 
lay. 1 2 : > Xu op 


 PENGELLY. You may as well ſay, a man may maliciouſy 
aſſault and wound, and therefore an action on the cafe lies. 


| Adjournatur. | 


(4) Reynolds wv. Clarke, Stra. 634. 1114. Hawker v. Birbeck, 2. Burt. 
S. C. 8. Mod. 272. S. C. Fort. 212. 1556. Gates v. Bailey, 2. Will. 313. 
Scott v. Shepherd, 3. Wilſ. 499. 2. Bl. Morgan v. Hughes, 2. Ferm Rep. 225, 
Rep. 894. Shapcot v. Mugford, 2. Ld. Day v. Edwards, 5. Term Rep. 648, 
Ray. 187. Haywood v. Banks, 2. Burr. Sav.gnac v. Rome, 6. Term Rep. 129. 


Anonymous. | 


POWELL, Juſtice. There is a great difference between tr:/- 

paſs and trover, as to the action being local, &c. ; for treſpals 
is local, but trover is tranſitory. Trover lies for trees, when they 
are cut down, becauſe then they are chattels; but before they are 
cut down they participate of the nature of the land, and treſpaſs 
lies. But ſuppoſe, after a man has cut down a tree, if he carry it 


away, cannot he be indicted for felony? ? | 


 HorT, Chief Juſtice. No (a), but trover lies for carrying it 
away, for it is a chattel fo ſoon as it is ſevered from the freehold; 


and for the ſevering thereof treſpaſs lies. 


(Y See 1. Hawk. P. C. ch. 33. f. 34 | 
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Abbot againſt Burton. ; | Caſe 240. 


A BEING feifed in fee, in right of his wife, of lands: which 4 recovery ff. 
ſhe had by. diſcent, on the part of her mother; the huſ- fered of an eſtate 
* band and wife by deed covenanted to levy a fine, which in fee fimple will 


is thereby declared ſhould be to the uſe of the conuſees, and their wank _ — os 


heirs, to make them tenants to the præcipe in order to ſuffera, and there. 
common recovery; and afterwards ſuch recovery was had accord- fore if huſband 
ingly, which by the ſame deed was declared ſhould be © to the and wife, he be- 
« uſe of the faid A. for his life, and to his ſaid wife for her life; ing ſeiſed of 
and then to the firſt, and every other ſon of their two bodies in eg 10 ny 
* tail (male), remainder to the right heirs of the wife; with A ſeent . pat. 
« PROVISO or power for the wife, during the coverture, to diſ- warerns, ſuffer a 
« poſe of the remainder (or reverſion) in fee as ſhe ſhould think recovery to 
fit.” A. and his wife die without iſſue, and without any diſpo- themſelves for 
ſition made by the wife of the ſaid remainder or reverſion, in pur- . With . 
ö | 2 2 mainder in tail, 
ſuance of the ſaid proviſo or power. > n 
ö | ME IN right heirs cf 
the wife, with a power to the wife to diſpoſe of the reverſion in fee, and they die without 
ifue, and without making any diſpoſition of the reverſion, the eſtate ſhall deſcend to the heir of 
lie wife er farte materne. —S. C. Salk. 590. S. C. Comy. 160. . Will, 66. 74. 2. Stra. 1179, 
4 Bro. P. C. 486. Harg. Co. Lit. 12, 13. f : | 
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This caſe being found ſpecially, | 
THE QUESTION was, Whether the leſſor of the plaintiff, who 
claimed as heir to the wife on the part of the mother, had a tiie 
to theſe lands; or, Whether the defendant, who * claimed the fame 
lands as heir to the wife on the part of the father, had a title to 
them? | | ry 


The Court of Common Pleas unanimouſly gave Judgment for 


the plaintiff. 


TREVOR, Chief Juſtice, delivered the opinion of the ſaid Court 
to this effect. In the arguing of this caſe, it has been inſiſted on 
for the defendant, that there is a difference between a uſe reſulting 
by implication of law, and a uſe limited by expreſs words; and 
Counden v. Clerk (a), and Dyer, _ . have been cited for that pur- 

; but we are to conſider how this point ſtood before the ſtatute 


of Uſes. Before that ſtatute, the law conſidered the ate of the 


land and the uſe of the land as two diſtin things; and therefore 
before that ſtatute, if a man had made a conveyance, either by deedof 
feoffment, or any other legal conveyance, he might therein by ex- 


| preſs limitation have declared the uſe of the land; or if there were 


no expreſs limitation, the law gave it back tohim again ; for he was 
not to paſs away the pernancy of the profits, without ſome conſi- 
deration, or eſtoppel, by expreſs limitation; fo that a man might 
at common law have ſeparated the uſe and the eſtate ; and though 
the uſe and pernancy of the profits were neither created nor guided 
by the common law, yet the law took notice of them, and chat 
ceſtui que uſe had a remedy by ſubpene ; ſo that this uſe was taken 
notice of as diſtinct from the land, even at common law: then 
comes the ſtatute 27. Hen. 8. c. 10. and what alteration that made 
is to be conſidered. This ſtatute executes the poſſeſſion of the 
land in the ſame plight and manner as the uſe was before; there- 
fore as this conveyance is, this antient uſe which reſults back, was 
not a new uſe; for it muſt be an old uſe (5), if it reſult back as 
not diſpoſed of, and ſo much of the antient ute ſtill remain in him 
as was undiſpoſed of. Now if the uſe would have gone this way 
before the ſtatute, it will ſtill go the ſame way ſince the ſtatute. It 
is the ſame thing whether the antient uſe comes back by implication 
of law, or by limitation of the party; for that the conſtruction of 
the law is founded on a ſuppoſal of the * intention of the party, and 
will convey and carry the uſe the fame way as it is ſuppoſed the 
ty would have done. Now if the law be ſo in the caſe of a re- 
ſulting uſe, which ariſes by implication of law, what reaſon is there 
it ſhould have a different conſtruction where there is an expreſs 
declaration of the party; eſpecially fince this declaration makes 
no alteration of the eſtate ; and the other uſes limited to A. and 
{z) Hob. 31. But fee Godbolt v. (b) 3. Lev. 406. 2. Salk. 59. and 
Freeitone, Salk. 591. and Harris v. Note (64) to Harg. Co. Lit. (13. a). 
B. hop of London, 2. Peer Wms. 138. N | | 


_ where the caſe of Counden v. Clerk is 


gceniee to be law. | 8 : 
e | his 


* 
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his wife, is only a new intereſt ariſing out of the conveyance only, Azvo® 
becauſe it is not ſo large an eſtate as _ fee was before. But on 15 
where the limitation is in fee it makes no alteration; becauſe the | 
one is as large an eſtate as the other. Ahd it is ſtill the ſame re- 
ſdue remaining in the wife which ſhe had not diſpoſed of before, 
that is, a part taken out of the whole, and of the ſame nature as the 
other was; and this appears ſo, not only from the reaſon of the 
thing, but there are other authorities alſo which ſeem to ſettle this 
point. 2. Roll. Rep. 78. 1. Co. 100. 2. Co. 91. 1. Inft. 22. 
And it is all one, whether this antient uſe in fee was created by 
implication of law, or by expreſs limitation of the party, if it be 
of the ſame eftate. In the caſe of Godbolt v. Fregſton (a), theſe 
authorities are law. My Brother who argued for the defendant, 
endeavoured to difference this caſe from that in Levinz ; and in- 
ſeſted on two things: FIRs T, That this was not an immediate 
conveyance, as a feoffment to a man in fee, but that here was a 
covenant to levy a fine, which is to be to the uſe of the conuſees, 
and their heirs, with an intent to have a common recovery; and 
hereupon the chief objeAion is, that not only the legal eſtate 
but alſo the uſe paſſed to the conuſees, both in law and in equity: 
ſo that when a recovery was ſuffered, this uſe in fee muſt ariſe out 
of the eſtate of the conuſees. This carries the caſe a ſtep further 
than that in Levinz, and it is fit I ſhould give an anſwer to it, 
Now this opinion ſeems to me to be grounded on taking this com- 
mon recovery in a wrong ſenſe ; for this fine and recovery may 
* be taken as two different diſtin& conveyances ; and taking it as ®* F 184 ] 
ſuch, it is ſubject to this objection. But as it may be taken as 
two ſeveral, it may as well be taken as one ſingle conveyance ; and A deed, a fine, 
the deed, the fine, and the recovery, may well be taken as ſeveral and 2 recovery, 
parts of one and the ſame conveyance, which is the caſe in queſ- 2 5 
tion, and eaſily reſolved; for where ſuch a conveyance is made by 
deed, fine, and common recovery, though the eſtate do move 
from one to another (as conduits}, yet the eſtate originally moves 
only from the conuſor, and the eſtate is always in a manner in 
him; as if the eſtate be declared to one for life, remainder in tail, 
and no limitation of the uſe of the fee, the uſe ſhall reſult back ta 
the conuſor, and not go to the conuſees or recoverors. And ſo if 
there be a limitation of the uſe of the fee, that uſe ſhall and muſt 
ariſe out of the eſtate of the conuſor, and not out of the eſtate of 
the recoverors. Williams Caſe (b) in the queen's bench, is the 
ſame as this expreſsly. There was a power of revocation, and 
a covenant to leyy a fine; and after that was done, it was queſ- 
tioned, Whether the fine levied had not deſtroyed the power ? But 
it was held that the deed and the fine were but one conveyance, and 
not any deſtruction of that pawer, being contained as it were in 
one and the fame deed, they both making dut one conveyance, and 
from the very nature of the thing were to be eſteemed only as 
ſeveral parts of one entire thing; and if the uſe be to the conuſees 


(a) 3. Lev, 406. (6) 
| Pg in 
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Ar in fee, in this caſe it was not to give them an eſtate in the land, 
gain but in order to ſuffer a recovery; and their eſtates are determined 


Buz TON. 


by the recoveries being to them for that particular purpoſe only, 


Note. But as J ſaid, the eſtate moves originally from the conuſor; what 

» he has not parted with, is ſtill in him, and therefore ſo much thereof 

as is not declared upon the recovery, ſhall be {till to the old uſe; 

the nature of the common recovery being but as an inſtrument 

for raiſing of the uſe. The ſecond thing inſiſted on for the de- 

fendant was, that here is a power reſerved to the wife, and this it 

| was faid had altered the eſtate, it being ſubj-&ed and ſubſervient 

o [ 18 5 ] * to a new power; for that now ſhe might diſpoſe of it in another 

4 manner than ſhe could do, had it been only her old intereſt. But 

I do not take this to be any new uſ-, or to have altered the old 

eſtate (): it is only a right (or power) of diſpoſing of the inhe. 

ritance, which otherwiſe the could not have done, this being only 

a new qualification of the old eſtate. Where an eſtate has a new 

qualification. depending upon a new contingency, or where an 

eſtate is made liable to be diſpoſed of in anew manner, ſuch power, 

until it be executed, doth not alter the former uſe of the land. If 

ſhe had purſued the power, no doubt all thoſe uſes had been new 

uſes ; becauſe in ſuch caſe there had been a new eltate created out 

of the old eſtate, and they would have come in as if their eſtate 

had been particularly limited. But before that power is executed 

the has only her antient inheritance, and the former eſtate til] 

- exiſts, If a man convey an. eſtate to the uſe of ſuch perſons as he 

| ſhall appoint by writing, in the preſence. of A. and B. till he 

has executed this power the uſe of the fee 1s the fame as it was 

before, and ſubject to be determines only by the execution of ſuch 

contingent power, which by fuch new proviſion dees ſubſiſt upon 

and affect the land, and till that be executed, he is tenant in fee as 

he was before. So if a man make an agreement to marry his ſon, 

and it is agreed that the uſe ſhall be to the man in fee, till the mar- 

riage takes effect, this is ſtill the old uſe, but determinable upon 

a new contingency, which he hath ſubjected it to by this new con- 

veyance; ſo that this power will not alter the eſtate at all; and until 

the power is executed in this caſe, ſhe had her old eſtate in her, i.. 

the reſidue ot what ſhe had not diſpoſed of, which was the te- 

mainder in fee; which being derived to her ex parte materna, the 
plaintiff ought to have his judgment (50. 


(a) see Hut v. Earl Winchelſea, 
2 Eur. 379. | 
(b) See Price v. Langford, 1. Show. 


92. 8 C. Salk. 347. S. C. Carth. 140. 


S C. Holt 253. Harris v. The Biſhop 
of London, 2. Peer. Wms. 139. Arm- 
ſtrong v. Wooifecy. 2 Wilſ. 19. Ire- 
gonell v. Strechan, 2. Stra. 1179. 8. C. 


x. Wilſ. 66. S. C. from a manuſcript 
note cf Lord Kenyon, 5. Term Rep, 
107. natis. Alſton v. Wells, Dougl. 769. 
771. Hutcheſon . Hammond, 3. Brown 
C. C. 128. and Roe, on the demiſe af 
Crow, v. Baldwere and Others, 5. Term 
Rep. 104. Lew. ol : 
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„ *[ 156 } 
* Biſhop againſt Eagle. Caſe 241. 

N A MOTION in arreſt of judgment, that in a writ 7 An action of ac- 
account, 18 e by the churchwardens of the pariſh count brought 
of St. Bartholomew, in the city of London, againſt the by churchwar= 

defendant, judgment was given for the plaintiff, that the firſt chen 3 : 


judgment ought to be guod computet. fors, charging 


SALKELD faid, the declaration ſuppoſes, that the defendant re- dem With hav- 
ceived ſeveral ſums of money, viz. by the ſeveral perſons herein "OY _ 
after mentioned, the ſeveral ſums herein after mentioned. That money by the 
an action for an account ought to be a preciſe charge (a). That hands of the pa- 


account ought to be certain; and that if part of the declaration be Mionas, with- 


BE = ' out ſtating 
A J * quod computet ſha'l not be as to that, but only them 8 
as to what is certain. ; ly, is bad; bue 
SECONDLY, They ought to be charged as receivers, and not if there be other 
bali = . | . rite (bh). counts in the 

bailiffs, and cited the caſe of Burdet v. Thurle (b). , 


THIRDLY, It was faid, they ought not to be charged per manus the Court may 
barochianorum, but by particular names, for the greater cer- abate it as to the 
tainty. 5 bes A&D . | bad counts, and 

| . St give judgment 
quod computent as to thoſe which are good. —S, C. 10. Mod. 22. : 


(e) See Vear-Book 43. Edu 3. pl, (5) 2. Lev. 126. See alſo Robſert v. 
aL and pl. 23. b. 6 | Andrews, Cro. Eliz. 83. | 
N | EE en E contra, 


- . Bisnor 
SF? 484. 
EacLE. 


* [187] 


Doe 


* 
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determined in that caſe of Burdet v. T burle, 


| Michaelmas Term, 7. Queen Anne, In B. R. 


E contra, The plaintiff is the preſent churchwarden, and the 
defendant is the laſt churchwarden; he is well charged as re. 
ceiver; and if he ſhould have been charged as bailiff, they ought 
to have pleaded it (32). 5 


M. EyREs contra. By the defendant's pleading © that he 
© was not churchwarden (6),” he has admitted the charge in the 
declaration. 3. Keble, 425. 2. Lev. 126. 1. Rell. Abr. 3 i. 
Co. Lit. 172. | | =, 


* Dex, Common Serjeant. In an action of account againſt x 
receiver, it need not be charged by whoſe hands he rg he e). 
And to avoid prolixity in the pleadings (4), the defendant ought 
to have demurred (e). | | | 


CHESHIRE, Serjeant, for arreſting the judgment, urged, that 
if the nature of the action requires that particulars ſhould be 
ew, it is out of the reaſon of the cafes about prolixity of 
pleading. | 


PowELL, Juſtice. Actions of account between merchants 
need not ſet out the particulars, guaſi dicat ; but otherwiſe here. 
A chirchwarden muſt be charged as receiver ; and the receipt is 
traverſable, and you muſt ſay by whoſe hands, and go to th: 
country; or elſe, if you do not ſay by whoſe hands, he may wage 
his law ; becauſe it ſhall be preſumed to be from the hands of the 

laintiff himſelf, and therefore in ſuch a caſe he may wage his law, 
The allegation “ per manus parochianorum” is very general; and 
he thought they ought to have ſet out the particular receipts of the 
particular perſons: but if the caſe of Burdet v. Thurle be as it is 
cited, then ** per manus parochianorum” will be as if they had not 
{ct out by whoſe hands at all /). But the queſtion is, Whether, 
by their taking iſſue upon a collateral plea, they do not come too 
late to exceps againſt the incertainty of the declaration, as it was 


o 
- 


HoLT, Chief Juſtice. They come now upon THE PoO$STEA's 
being reterned before judgment gued computet; and as to that part 
of the declaratien which charges the receipt © per manus parte 
+ chiancrum,” we may well abate it, for it is imperſectly charged 


and uncertain, and give judgment quod computet as to the reſt. 


vantage cf it after judgment uad cant ute: 
Burdet v. Ti arle, 2. Lev. 126. 

(+) See S. C. 10. Mod. 22. 

(c) Dyer, 183. b. . 

(4; Mints v. Bethel, Cro. Eliz. 739. 

(e) 1. Ro l. Rep. 391. 

V Where a tenant in common declares 
againſt another as receiver, it ought te 
be Me wen by whoſe hands he receives it; 
otherwife he ought to be charged as 
baiiif, Walker v. Holliday, Comy. Rep. 


27 2», 
And 


| (a) A marcbart brought an action of 
acccunt againſt his fager, and charged 
him as recciver of divers goods and mer- 
chandizes. The plaintiff had zudgment 
gued computer, by t ſault. The defengant 
pleaded be ſort the auditors, and the plain- 
uff dem uired 10 the plea, and judgment 
for the plaint fr. On a motion in arreſt 
cf judgment, Hair, Chief Juſtice, ſaid, 
the deten ant ſhauld have been charged 
as bailif, but he fheould have demurred 
to the declaration, and cannot take ad. 


2 
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And THE CouRrT abated it, as to the uncertain charge for the Bisner 
hundred pounds; and ſaid, that if judgment quod computet had againſt 
not been given, then he would loſe the benefit of coſts upon the erk. 
plea of the collateral matter. Q, Tn 


HoLT, Chief Fufiice, alſo ſaid, ley gager was originally intro. Reaſon of 
duced for the benefit of the plaintiff ; and that it was ſuppoſed the 2 ron law 
defendant would, upon the ſacredneſs of his oath, diſcover more s e. 
than the plaintiff could charge or prove; and therefore, unleſs the 
defendant in ſuch caſe would purge himſelf by oath, the plaintiff 
ſhould recover. | | | | 


: *# 188] 
* The Queen againſt The Mayor, &c. of Hereford. Caſe 242. 


81 SIMON HARCOURT argues this caſe thus: There are gere, whether 
three charges in this information. FI Rs T, For taking men it a charter au- 
nan in communitatem burgi. SECONDLY, For taking men not of thorize a corpo- 
the town. TrIRDLY, For making them free of the borough. 5 _ 
The charter of King Philip and Queen Mary ſays generally, « eve free, 
that they make omnes homines guoſcungue; but no reſtrictive it authorizes the 
words are therein, and ſo it gives no more than the law gives. election of per- 
10. G. 92. King James the Fires charter ſays, & not exceed- „ 
« ing three.“ King Charles the Second grants them “ to uſe, 2 Wa 


_ « exerciſe, &c. in all and every ſuch manner as theretofore they 


« had done; and this ſeems to reſtore Queen Mary's charter 
and to enlarge King James's ; fo that this iſſue about acting under 
King James's charter is immaterial. | 7 


Mz. LuTwyca. The charter of Xing Charles the Second has, 
by way of new grant, given them every privilege they had before, 
The queſtion was, Whether there being no reſtrictive words in 
Queen Mary's charter, if thereby they might by law have taken 
in whom they had pleaſed, into their corporation, from any part 
of the kingdom, when the queen incorporated the men of ſuch a 
place only? Queen Mary's charter grants them a power to make 
« omnes homines queſcunque tenants and inhabitants *” and the 
charter of James the Fir reſtrains them to three. King Charles 
the Second grants them © to exerciſe, uſe, and enjoy all privileges 
„they at any time before ever uſed.” It is objected, that the 
iſſue being upon King James's charter was immaterial, Queen 


_ Mary's charter being reſtored by the general grant of King Charles 


the Second. 
Another objection is, that in the d iHringas it is not ſaid in what 


cauſe. Raft, Ent. 330. 125. or 225. 


HARCOURT, Solicitor General. The affirmative grant imports 
a reſtriction in the eſſential part of the corporation, and not to be 
compared to the caſes of by-laws, &c. ; for they are generally in- 
cident to all corporations; but this is particular, * : 


PowELL, 


*[ 189] 


Tut Qu 
againſt 
Tux 

Ma von, &c. 

| or 
Hr r ron. 


Note. 


Caſe 243. 


A deviſe to 
« my own right 


cc he rs HATE for ©; 


6: ever, ſhal 
is 4 only to 
the heirs male f 

tbe lady of Y 
teſta or, ard net 
£Oac.:. Vateral ber. 


S. C. 3. Salk. 
336. 


In B. R. 
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* PowWELL, Justice. The queſtion is, Whether this corpo- 
ration can make perſons free thereof who live out of the town? 


HoLT, Chief Juſtice. As this corporation is conſtituted, all 
perſons that are inhabitants are of the corporation as ſuch ; and he 
ſaid they were freemen: | 


But Powert, Fuftice, thought that would be of dangerous 
conſequence, that by their mere coming and inhobitiag there, 


they ſhould gain a freedom. 


But doubtleſs by the antient and common law, a reſidence for 2 
year and a day within any free borough, made the party free of 
that borough : and though he was a villein , he chence. 
forward became a freeman. 


Norx, This caſe was ordered to O's in the s to be ſo- 
lemnly argued. 


Ford agginf! Oſſulſton. 
DEVISE was to a man with ſeveral remainders; and à re- 
mainder over © to the heirs males of tue devilos.” 


LJ Lz was, Whether a collateral heir male could take 
by this deviſe? | 


And Tu Cour were chant; he could not; and the teſtator 
not having an heir male of his body at the time of his death, they 
held it a void limitation (a); and ſaid, in the king's caſe of a grant 
to the heir male, it is void; but in that of a common perſon, i 52 is 
a fee, and the word << male” is idle. For “ heirs male, &c.” 

a 1 16 are always intended, C of the body,“ and . an lies: 
tail (). | 


Rrere, See the caſe of Pybus v. Mitford, &c. (c). 


S. C. Freem. 216. 


(a) It was faid by Pazxern, Lord 
Ctiredligr, n the caſe of Dawes v. Ferrers, 
2. Per. Wins. 1 Which was preciſely 
fimular to the prefent caſe, that this was 
fo determined at trials- at bar in cry 
court in 3/:tmi-fer-H ill, ard appeared 
to be ſo very plain a caſe. that in ch: 
King's bench the plaintiff *s own, Ocunſcl 
would not aſk tcr a ſpecial verdict. — 
Fr<c. Chan. 54. 

(5) See Caunden v. Clerk, Hob. 31. 
Scuttcot w. £ well, 1 Bod. 226. 237. 


— 


216. 328. 


S. C. 2. Mod. 20 
Sterling v. Ettrick, Prec. Ch. 54. Dawes | 
v. Ferieis, 2. Peer. Was. 4. Brown 
+. Barkham, 1. Stra. 35. Willes v. 
Palmer, 5. Burr. 2615. 8. C. 2. Black. 
Rep. 6379. Gwynne v. Hook, 8. Viner, 
317. pl. 13. and ſ:e Mr. Hargrave's 
Note 3) to Co. Lit. 24. b. 5 
( Lev. 75. Raym. 228. 1 Vent. 
372. 1. Mod. 121. 159. 3. Keb. 239. 
x. Freem. 251. 36% | 


The 


vas aſſigned to 
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The Queen againſt Prew. | Caſe 244. 


8 PETER KING moved to quaſh an indictment againſt a A ſerge-mater 
fſerge-maker, for dyeing his own ſerges, he not having ſerved as Pay be indicted 
an apprentice to the dyeing trade; for that it was not ſaid in the „ ious 
inditment, that he was «a common dyer, and that he might trade of a ye 5th 
lawfully dye his own wool ; and he faid, it was fo adjudged in a dycing his own 
caſe, where becauſe * it was not laid a common baker, it was held ſerges, if he has 
ill (a); for any man may bake for himſelf, and ſo he may dye, &c. 2 ſerved as an 

| apprentice to 

But THE CouRT held the indictment well enough, being not the trade. 
like the caſe of a baker; for many people bake their own bread (5), # [ I 90 ] 


| but a dyer is a ſeparate trade. | 


And HoLT, Chief Fuftice, cited a caſe, where a comb-maker 
was indicted for exerciling the trade of @ horn-pre/er, though he 
uſed horn for making his combs ; and it was adjudged it lay, be- 
cauſe it was a diſtin trade (c). | 


(e) Moor, 886. Hob, 183. 2 Roll. 1. Show. 242. 256. S. C. 2. Salk. 610. 
S. C. 3. Mod. 313. Hunter v. Moor, 


Rep. 376. 
11. Co. 54 Cro. Noy, 133. French v. Adams, 2. Wilſ. 


) 8. Co. 129. | 
Car. 499. Carth. 163. 168. 1. Bl. Rep. 233. 


() See Hobbs gui tem v. Young, 


Walker againff Atwood. Caſe 245. 


AN AcT1ovN was brouglit on a bill of exchange. The bill was if a bill of ex- 
*2 drawn the eighth of April 1707, upon Atwood, to pay fifteen change be drawn 
pounds to Godfrey; the bill being ſhewn to Atwood, he promiſed 2 + without 
to pay it on the eighteenth of April 1707. Afterwards this bill wh — 
alter, who brought this action, and declared on to be paid, a 


the cuſtom, &c. | pa- ol promiſe by 
| 3 : | the drawee to 
Upon a demurrer to the declaration, pay it at any 


ſubſequent day, is 


Mg. SALKELD for the defendant ſuid, that the bill being to pa 
a ſum of money, and no day faid when it ſhould be paid, it 3 — . — 
paid on ſight; therefore this promiſe to pay two or three months tom of mer- 
after, v:z. the eighth of September, is a new agreement, and conſe. Chants. 
quently the action muſt be founded on the new agreement, and 


not upon the cuſtom of merchants. 


Pow LL, Juſtice. The cuſtom of merchants is by the accep- 
tance, and a promiſe to pay at ſuch a time is good, and he is bound 
dy the cuſtom of merchants, by acceptance, to pay at the time ap- 
pointed (a), and therefore the plaintiff has declared well on the 
cuſtom of merchants ; and if it ſhould not bind him on the cuſtom, 


(a) See Wegerſtoffe v. Keene, 1. Stra. fon v Pigot, Salk. 127. Mitford v. 
215. 220. Petit v. Benſon, Comb. 452. Walcot, 1. Ld. Ray. 57 
B.ſhop v. Chitty, 2. Stra. 1195. Jack- wy 
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Warxzx it would not at all, becauſe no indebitatus aſſumpſit lies on the ac. 
Tan ceptance. | - | 


ATwoop. 
Judgment was given for the plaintiff, niſi: by Power; 
Powys, and GovuLD, Jaſtices; HoLrT, Chief Juſtice, abſent. 5 
*[ 191 ] | 
_ Caſe 246, — * Anonymous. 


A foldier in cuſ- A MAN being excommunicated for non-payment of coſts, in 2 
— ſuit for tithes in the court chriſtian, | 

communtcals ca- | 

Fee ſhall be Mx. Lurwych moved to diſcharge him, he being in cuſtody 


 Gifearged. upon an excommunicato capiendo, becauſe he was enliſted a foldier 


according to the act of parliament, which ſays, © If any perſon 
« being in cuſtody upon any proceſs, &c.” 

Tu Court did not diſcharge him upon this motion: 

But afterwards, it being moved again, L 

Horr, Chief Fuftice, ſaid, Since the Judges of the court of 
common pleas are of opinion, that a man in execution ſhall be dif. 


charged, being enliſted as a ſoldier, a man in execution on an ex- 
 communicats capiends is within the fame reaſon; 


And therefore By THE CourT he was diſcharged. 


But he ſaid, he never was of opinion, that this act ſhould extend 
farther than meſne proceſs, and not to perſons in execution (a). 


(a) See Mafcall v. Davies, poſt. 234. Maſon v. Vowſon, poſt. 252. 


Caſe 247. Wells againſt Ferguſon. 


. DEBT for fifteen pounds brought by Alexander Ferguſon againſt 
of a bond be re- Tho. Fells, on a bond dated the twenty-fixth of October 1705. 
ant, the EDS 8 | 
bond is Gngke. Upon oyer of the condition, it was ſet forth, WHERE as Fehr 


S. C. poſt. 199. «© Wells, the ſon of the ſaid Thomas Wells the plaintiff, did put 


S. C. 2. Salk. © himſelf apprentice to the ſaid Alexander Ferguſon for ſeven years; 
463. . AND WHEREAS the ſaid John Wells is deſirous to be acquitted 
5 « of the faid apprenticeſhip, and to have his ſaid indentures deli- 
« yered up; AND WHEREAS the ſaid Themas Wells and Alexander 

« Ferguſon are agreed, that for and in conſideration of the deliy 
« up of the ſaid indentures, and acquitting the ſaid Fohn Wells of 
ce his apprenticeſhip, he the ſaid Thomas Mells has paid unto the 
« faid Alexander Fergujon two guineas in gold; and has agreed 
to pay off or otherwiſe indemnify the ſaid Alexander Ferguſon 
c of and from the payment of a certain note given by the faid 
| « Alexander Ferguſon to one Charles London, the former maſter 
* ce of the ſaid Fohn Hells, for * payment of four pounds to Charles 
[ 192] « London, Fc. Now THE CONDITION of this obligation is ſuch, 


« that if the ſaid Thomas Melli, his executors and — 
hs : i «K jha 
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« ſhall and. do, before any ſuit or action brought, &c. by. Charles 
« London, his executors and adminiſtrators, &c. on or by reaſon 
« of the ſaid note againſt the ſaid Alexander Ferguſon, his execu- 
« tors, &c. cauſe or procure the ſaid note to be delivered up to 
« the ſaid Alexander Ferguſon, his executors, adminiſtrators, &c. 
« to be cancelled, or otherwiſe that the ſaid Alexander Ferguſon 
« he ſued and compelled to pay the ſaid ſum of four pounds to the 
« faid Charles London, his executors, &c. and that he the ſaid 
« Thomas Wells, his executors, &c. do not then immediately re- 
« pay ſuch ſum of four pounds to Alexander Ferguſon, his exe- 
« cutors, &c. with all coſts, charges, and ſatisfaction of all da- 
« mages ſuſtained by reaſon thereof, o the proſecution thereupon, 
« he or they having notice left of ſuch proſecution ; then the 
« obligation to be void and of none effect, or elſe to ſtand, remain, 
« and be in full force and virtue.” 

Aﬀer verdict, it was moved in arreſt of judgment: 

And Ma. RAYMOND for the defendant ſaid, the plaintiff had no 
cauſe of action; for the condition being in the disjunctive, the 
defendant may perform which part he will, and here he has per- 
formed the latter part, viz. he has not repaid the money; and the 
condition of an obligation ſhall not be conſtrued contrary to the 
expreſs words, though the parties intend otherwiſe: and to main- 
tain this, he cited Colethurſt v. Bedjuſſin (a), Needler v. Gueſt (6), 
and the caſe of Ingledew v. Criſp (ci, which was debt on a bond 
penal, reciting, that the plaintiff had agreed to ſell the defendant fo 
many ſtacks of wood, and the defendant covenanted to pay for every 


Wzris 


againſt 
FzRaGUusSON. 


5. Co. 22. b. 


dundred ſtacks thirty-five pounds. An action was brought for 


three hundred and ten, pounds, for ſo many one hundred and fift 
ſtacks; and on demurrer, judgment was given for the plaintiff; 


becauſe the agreement being for every hundred, and not ſaid 


zcundum ratam, he could not recover. And the caſe of Vernon 
v. Aſep (d), which was debt on a bond, conditioned to pay ſeven 
pounds by two ſhillings a week until the ſeven pounds is paid; 
and if he fail of payment of the two ſhillings at any of the days it 
ought to be paid, the obligation to be void; and it was adjudged, 
that the condition ſhall be taken 1 (e). * But for a 
caſe in point he cited the Year-Book of Henry the Sixth (, 
where was Littleton's opinion, that if a man bind himſelf in an 
obligation of one hundred pounds, where the condition is, that if 

the defendant do not pay the obligee ten pounds, that the obliga- 


{a) Plowd. 30. | « force, for that the obligation ſhall nox 
(5) Allen, 9. 8. C. Stiles, 12. <c be ot no effect, if by any means it may 
(e) 2. Ld. Ray. $14. 8. C. 7. Mod.77. © be made good.” See alſo S. C. 1. Sid. 
(4) 1. Lev. 77. 8. C. 1. Keb. 306. 105. that it was adjudged that the obli. 
416. 451. gation was fingle, and the condition re- 
(e) © That is,“ continues the Book, pugnant and void, S. C. Ray. 68. ad- 
© by referring particulars to particulars, judged for the plaintiff, becauſe the con- 
* viz. that if he paid the ſeven pounds dition is ſenſeleſs, and then the obligation 
che obligation ſhould be void, but if he is in full force and ſingle. 
* failed of paying the two ſhillings at (f ) Year-Book 34. Hen. 6. pl. 10. 
* ay of the days it ſhould be in full 55 
5 tion 
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Warte tion ſhall be void, this ſhall avoid the obligation, though the in- 
2 tent was otherwiſe; becauſe the words of the condition muſt be 
FtaGuaon, | | 
obſerved. 8 5 | 
Ms. WIIIIAus for the plaintiff ſaid, that if the condition be 
not, that he ſhall pay off that which the bond is given to ſecure, 
the condition is inconſiſtent. Beſides, it is recited in the condition 
of the bond, that it is agreed the defendant ſhall pay off the note 
or indemnify ; therefore it is plain it is a repugnant condition, and 
the rule is, that when. the condition is repugnant and inſenſible, 
the obligation is ſingle; to prove which he cited Maleverer v. 
Hawkſly (a), and the caſe f Vernon v. Aſop (O“). 


HorT, Chief Fuftice. The condition is, that if he deliver u 
the note before it be put in ſuit, or if it be put in ſuit, and the 
plaintiff forced to pay, and then if he do not repay the money the 
obligation to be void, &c. this is a contradiction and repugnanej. 


PoWELL, Ju/tice. The caſe in the Jear- Bac is as MR. Ray- 
MOND has put it; but that diffeis much from this, for there was. 
no repugnancy. But here the recital in the former part of the 

condition is repugnant to the latter part. | 


| Upon this argument it was adjourned with a Curia adviſar 
vult until another day in this Term; and then = 


Tre Count gave judgment for the plaintiff (c). 


And Horr, Chief Juſtice, faid, the condition was repugnant 

and no difference between this and the caſe of Vernon v. Al/op (4), 

And he ſaid the caſe in the Year-Book of Henry the Sixth (1) 
was not law. | 


(a) 2. Saund. 78. S. C. 1. Mod. 3 5. (d) 1. Lev. 77. 1. Sid. 105. 
S. C. 2. Vent. 39. | | (e) 24. Hen. 6. pl. 10. Arp Nor 
(5) 1. Lev. 77. S. C. 1. Sid. 105. this cafe was doubted by Sa Faxen 
S. C. Ray. 68. | NozTH in the caſe of Wells v. Wrigity 
(c) See Trott v. Spurling, Moor, 811. 2. Mod. 255. | 
Wells v. Wright, 2 Mod. 285. Hoimes 
v. Ivy, 2. Show. 16, 


*[ 194] | : | 
Caſe 248. | Bendiſh aga¹ν:ͥ) Lindſey. 


17, during the HE PLAINTIFF declared, that he being bonus, verus, honeflus, 
election of a ® probus, et fidel. ſubdit. et ligeus Annæ regine, Sc. and having 
member of par- good intereſt among the burgeſſes of the borough of Cambridge, 
37 and ſtanding as a candidate * for that borough, the defendant | 
ofthe candidate, ex iſſens burgenſis ejuſdem burgi Cantabr. et habens u fragium in 
hold up money electione et returno burgenſium parliament. pro burgo præd. in 
in dis hand, and (c parliament. deſervitur. premiſſor. non ignarus, ſed machinans tt 
8 8 — mali ies intendens ipſum the plaintiff minus rite prægravare, Cc.“ 
a eee and to hinder him from being choſen, holding in his hands three 
« date); they were given to me to vote for him; he has bought my v« te ; and he ſhall have it;“ 
the words are actionable. | 

| „„ guineas, 
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puineas, in the preſence of many people, burgeſſes of the ſaid bo- 
rough of Cambridge, tunc et ibidem palam, public, fals, et malitiose 
dixit, et aſſeruit, et propalavit de eodem the plaintiff, hc falſa, ficta, 
rhalitioſa et opprobeſa verba Anglicana ſequentia, v12. © theſe 
„ guineas (INNUENDO pred. bas petias auri cuneat. VOCAT. 


& ouineas 3) and two more (INNUENDO duas al. pecias auri 
« cuneat. VOCAT. guineas, and two half-guineas) are Mr. Ben- 


« diſh's (eundem the plaintiff INNUENDO), his money, and were 
given me to vote for him, and hie has bought (INN UEN DO 
ee fuffragium ipſius the defendant), and he ſhall have it.“ 


Upon iſfue joined, and a trial and verdict for the plaintiff, it 
was moved in atreſt of judgment, vi⁊. exceptions were taken by 


Ma. THomPsoN for the defendant, 


Fix sT, That theſe words are not actionable; for no words are 
actionable except they ſubject the plaintiff to a temporal puniſh- 
ment, or a ſpecial damage, and here is nothing ſpoken that will 
ſubject the plaintiff to an indictment on the ſtatute. And Lord 
Cole (a) fays, bribery is when onie takes a fee in a judicial place. 


SECONDLY, T hat the words are inſenſible, for when the plain- 


BzNxpis#s 
agai 
LinvsxY. 


tif has given the money to the defendant, it cannot be the plaintiff's - 


money. 


that the plaintiff did not give the money, &c. : 

FourTHLY, That the ſheriff præceptum ſuum miſiſſet niajori 
fred. burgi"Cantabr. ad eligend. et returnand. duos burgenſes ejuſ- 
dem burgi ad eſſend. et deſerviend. pro burgo pred. in parliaments 
ile, &c. and it ſhould be to the mayor and burgeſſes; and (ergo) 
the ſpeaking theſe words is no offence, in cafe of ſuch an 
election. | | 

Hol r, Chief Fuftice: It need not be averred that the plaintiff 
did riot give the money to the defendant to vote for him, for it is 
tid, c falſa, ficta, malitioſa verba, which * is well enough. 
And as to the precept being directed to the mayor to chuſe, and 
not ſaid to cauſe to be choſen, he ſaid, it was well enough after ver- 


dict; becauſe it muſt be proved at the trial that the election was 
made by the burgeſſes. And as to the merits of the cauſe, he was 


clear of opinion that the action Jay. 
And judgment was gu for the plaintiff, per Hor r, Chief 


Ahe Powys and GouLD, Juftices; PowELL, Fuſtice, 
ablent. | | - 


(a) Co. 145. 
Four Wer o/c; 1-4, bs The 


| TaIRDLY; That it is not averred through the whole pleadings 
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Caſe 249 The Queen againſt Shaftow. 


An indictment INDICTMENI for ſaying, Lou are an informing rogue, 11 | 


will not lie for ® « informing raſcal; and an informing villain,” knowing him 


ſaying of a juſ- zg: 
ogy: Sag to be a juſtice of the peace. 


„ Tou are n Ma. LUTWYCH moved to quaſh. this indictment. 


<« informing | 
rogue, raſcal, And PER CURIAM it was quaſhed 1%, the end of the Term; 


* and vilain. for words ſaid of a juſtice of peace are not indictable, accor ding to 


— the late reſolutions between Z Queen v. Mrigbiſen (a). 


(a) See ante, Eaſter Term, 7. Aun. what is called I creris Curiæ.— No f u. 
Page 166.—Scd guere, ſor this point is former edition. 
very unſettled, it depending much on ; 


„„ Bennet agaiz/? King. | 
A prohibition A SAID to B. that “ ſhe made her huſband @ cuctold; B. 
ng . e i * libelled againſt A. in the ſpiritual court. 


. SoUTHOUSE moved upon ſuggeſtion, that the words were 
, eee ſpoken in London; and —_ it is not calling her whore“ 


ee ata direct'y, yet it is calling her ſo by implication. 


were ſpoken in FoLT, Chief Fuftice. If the cuſtom of London extend to 

puniſh a woman who makes her huſband a cuckold, then a prohi- 

a” © gon bition may be granted ; for the foundation of granting a prohibition, 

5 | = for calling a woman ©« whore” in London, is, becauſe my by cuf- 
i 


52 7. tom puniſh whores there by carting them; and an action lies there 
2. Term Rep. for calling a woman © whore.” 
473. 


hibition, becauſe theſe words are actionable in London (a). 


(a) Vicars v. Worth, Stra. 471. S. C. Andr. 7. Hodgkin v. Corbet, 


Argyle v. Hunt, Stra. 187. Cook . 8. Mod. 114. 8. C. x. Stra. 543. 


Wingfield, Fort. 347. 8. C. Stra. 555. Staunton v. Jones, Dougl. 380. nt. 
11961 „ 
Caſe 251. * Tate againſt Whiting. 


Promiſe to the SSUMPSIT upon ſeveral promiſes brought by an adminiſ- 


inteſtate, and a trator cum te/{aments annexo; two whereof were made to the 
promiſe to the inteſtate, and the third laid thus: Whereas the defendant Tate 
e re , was isdebted to the inteſtate, and letters of adminiſtration granted 
e ngen one to the plaintiff; he the defendant, in conſideration that the plaintiff 


helps it. would forbear to ſue, promiſed to pay. 


: This was in error out of the court of common pleas. 
Ma. WrITACRE for the plaintiff in error ſaid, that theſe pro- 
miſes could not be joined; for that the laſt promiſe is made to the 
| : adminiſtrator 


And afterwards, at another day this Term, they granted o pre. 


ö 
r 
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\niniftrator himſelf; and it is a queſtion, whether the remitrit Terz 
gamma, which was entered after verdict, will help it; and cited 2a 
the caſe of Rogers v. Cook (a). | : | Wr. 


Hol r, Chief Fu/tice, ſaid, he would not allow that Book as an 
authority. But yet he admitted, that thieſe promiſes could not be 
joined, and upon a demurrer it had been ill; but now the remittit 
{anna has cured it (5); for if the huſband and wife join in an ac- 
tion of battery, for the battery of both, if the defendant be found 
« not guilty as to the huſband, and guilty u the wife, and a 
remittit damna be entered as to the huſband, it is good, though 
prima facie they could not join (c); and fo in this caſe. 


Judgment was affirmed (4). 
() 1. Show. 366. $. C. Salk. 10. 440. Owen, 32. Contra, Velv. 39. 


8. C. Carth. 235. Cro. Jac. 538. Cro. Car. 90. Gripps 
() But ſee Roſe v. Bowler, that v. Ingledew, 7. Mod. $8. 

where the cauſe of demurrer to a decla- (4) See accordingly Jones v. Wilſon, 

ration is, that the counts are impt : poſt. 256. Hooker, Executrix, v. Quil- 

joined, the plaintiff cannot enter a ter, 1. Wilf. 172. S. C. 2. Stra. 1271, 

prſequi as to ſome and leave others re- Petrie, Executor, v. Hannay, 3. Term 

maining, 1. H. Bl. Rep. 109. Rep. 659. Jennings v. Newman, 
e) Vide accerd. Cro. Jac. 501. Jones, 4. Term Rep. 347. | 


Buſhel againſt Burland. Ciaaſe 252. 


N EJECTMENT on a ſpecial verdict, the caſe in ſhort was: A. A deed declaring 

and B. his wife, levied a fine; and four years after they made uſes, dated before 
2 deed to declare the uſes, in which there are theſe words, « All ee 
© and every fine or fines levied, or to be levied, ſhall be to the 3004, if — 


« uſes of the deed.” | pear that the fine 
; was levied to the 


This caſe was argued in Eaſter Term, in the ſeventh year of ugs therein de- 
Queen Anne, by SERJEANT PRATT and SERJEANT HOOPER, char:d, 

and adjourned to this Term. 4 197 ] 
| 9 


PRATr, Serjeant, argued, that the fine was good; for though 2 | 
| the deed was long after, and theſe words, “all and every fine or parker. TO 
a fines, levied or to be levied, ſhall be, &c.“ yet the jury find that 5 Oh 
it related to the fine before levied, and inſiſted on Dowmazx's Comb. 429. 
Caſe (a). | SER 2. — — 
Hoor ER, Serjeant, argued, that Downian's Caſe was before 79g. 

the ſtatute of Frauds and Perjuries (b), when declarations of uſes 1. ck. 7. 
might be by parol ; and made ſeveral differences between this and 

Dauman's Caſe; and if this was good, where was the freehold all 

the while between the levying of tne fine and the execution of 

the deed ? and beſides, by the words of the deed, it is plain it re- 

lated to a ſubſequent fine; and he ſaid, that the verdict does not 

honify anything here; for if the jury find what is not law, it does 


(a) 9. Co. 7. Dyer, 136. 2. Roll. (3) 29. Car. 2. 6. 3. See Sanders on 
Arr. 782. | Uſcs, 213. 


Q 2 not 
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Buzxez not avail; as ſuppoſe they had found the that declaration of uſes 
= had been by parol. 4 


BuxL AND. „ 
| Hor, Chief Fu/tice, and THE Cour faid, that the firſt fine 
would be to no uſe, if this deed do not relate to it; and Bekwit'; 

Caſe (a) ſays, it ſhall be good if the wife do not declare the 

_ contrary: if a fine be levied by huſband and wife in Vacation, and 

they make a decd of uſes of a fine levied in Trinity Term (as in 

judgment of law it is), it is good, though ſince the ſtatute of 

Frauds and Perjuries; and there is the fame objeRion as to the 

freehold being in abeyance, and the time does not make any alte- 

ration. Or if a man levy a fine, and the deed is loft, and four 

years after he make another deed, the fine is good. Ihe ſtatute 

of Frauds and Perjuries is out of the caſe; for it is thereby declared 


“ that all /ub/equent deeds ſhall be as they were before.“ 


Sed adjournatur. 


HoLT, Chief Fuflice, afterwards delivered the opinion of the 
Court. The queſtion is, this deed bearing date before the fine 
levied, and not executed till after, and the jury having found that 
the fine was levied to the uſes therein declared, Whether it is ſuf. 
ficient to declare the uſes of the fine? We are all of opinion that 
it is. We think that, notwithſtanding the ſtatute of Frauds and 
Perjuries, a ſubſequent deed is now as good as it was before the 
ſtatute. It is doubtful whether that ſtatute extends to uſes, 
becauſe they are not mentioned there, but only truſts ; notwith- 
ſtanding we take truſts and uſes to be the fame, in reſpect of trufts 
in their larger extent, and fo within the ſtatute of Uſes. Here is 
what the ſtatute requires, for here is a writing, and here is a deed, 
If you confider Dowmar”s Cafe, Mor, 191, 192. you will find 
this to be much ſtronger ; for the jury there found, that the deed 

of uſes was ſubſequent, and the queſtion was, Whether the deed 
Las ſufficient to declare the uſes ? And in that caſe it was objected, 
that there was a limitation of the uſe, without any impeachment uf 
waſte, which cannot be without deed. At the time of granting 
of the reverſion there was no deed ; but when the deed came, and | 
declared the intent of the party, tnen it was a ſufficient manifeſtation | 
of the uſe, and the intent of the party. And it is true, waſte could 
not be difpuniſhable without deed; but when the deed came, and 
made good the ule, it was well enough. The jury here have ex- 
preſsly found, that it was the intent of the parties at the time of 
levying the fine, that it ſhould be to thoſe uſes.” In Baſſet's Ca 
Dyer, 136. pl. 17. there was a recovery ſuffered, in the {ixteenti 
year of Henry the Eighth, and the ufes were not declared till the 
twentieth ; though it was before the ſtatute, yet it was the fame 
thing, and that is held a good declaration of the uſes. | 


Judgment for the plaintiff (0). 


+, wy we © 5 K a 


(a) 2. Co. + (5) Nightingale v. Ferrers, 3. Peer. Wms. 20), 
; Lasngthorn 
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— 
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Mither, 1. Stra. 645. Stileman v. 
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Langthorn again/t Taylor. Cafe 253 


fRROR on a judgment in the court of common pleas in debt Execution taken 


: out pending A 
upon the return of an elegit. ee 


The declaration was, That A. Clayton by indenture demiſed a 
houſe, and certain goods mentioned in A SCHEDULE, for twenty- ” 
one years, if * the faid lives fo long live; that the plaintiff reco- * [ 198 1 
yered a debt of three hundred pounds againſt her, and execution 
thereon, | 


RAYMOND excepted, that the execution was taken out pending 
2 writ of error; and that all the precedents are, that it ought to 
appear to be with an affirmetur (a). And that it not appearing 
here that the judgment was affirmed, it is erroneous, 


Hol r, Chief Fuflice. It muſt either be a non prof. or an af- 
7mance, You have indeed ſhewn, that the execution was ſuſ- 
pended by the writ of error, and therefore they ought to hav 
jhewn a declaration before they took out execution. | 


(a) 1. Saund. 182. 233. 2. Saund. 238 or 233. and 317. 


| | Butler againfi Cozens. f "Cal 254. 
W_ PETER KING moved to have l cofls in an action of In treſpaſs inte- 


treſpaſs, inter alia, for breaking his lock upon his gate; and % for breaking 


; h | 5 1 a lock upon a 
cited an Anonymous Caſe in Ventris (a ), and the caſe of Barnes v. cate, Shes hs 


Eagard (C). | _ 
Curia. Had jt been for ating away the lock, full coſts than damages, 


: Z ö unleſs the Jud 
might have been given. certifies. = 


PowELL, Juſtice. But this ſeems to be laid as a treſpaſs in order 2. Vent. 48. 
to try the title; and where the frechold comes in queſtion (c), Comb. 324- 


there it is held full cofts ſhall be; but where the freehold does — 


not come in queſtion, there no more coſts than damages. But if Bull. N. P. 330. 
the Judge certify the treſpaſs to be voluntary and malicious, there 1. Stra. 575. 


the coſts are to be full, by ſtatute 22. & 23. Car. 2. c. 9. 75 Due. 
1 S . 


But it was adjourned (4) to ſee if the Judge who tried the cauſe 649. 
would certify (e). , | Dougl. 779. 


(a) 2. Vent. 215. Patrick, 2. Mod: 141. Lord Dacre v. 


(6) 3. Mod. 40. T.ebb, 2. Black. 1157. 

(c) 1. Ld. Ray. 76. 2. Salk. 665. (e) See Reynolds v. Edwards, that if 

(d) It is ſaid that it was held within it appear on the trial, that the treſpaſs, 
the ſtatute ; for the locks were fixed to however ſmall, was committed after no- 
the poſts and the poſts to the freehold, tice, and the jury give leſs than forty. 
S. C. 6. Vin. Abr. 357. in margin. See ſhiilings damages, the Judge is boung, 
aſo Reynolds v. Oſbourne, 5. Mod. 74. under the ſtatute 8. & 9. Vill. 3. c. 11. 
Mitchel v. Soaper, Bunb. 167. Hill v. ſ. 4. to certify that the treſpaſs was wilful 
Reeves, Bull. N. P. 329. Birch v. Daf. and malicious, in order to intitle the 
fey, Bull. N. P. 330. Higgins v. Jen- plaintiff to his full coſts. 6. Term 
Pings, 2. Lad. Ray. 1444. Blunt v. Rep. 11. | 
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Cafe 255. Withers againſt Baker. 
Declarat on HOL, Chief Juſtice, declared, that by the courſe of the 
amendable, &c. court, a man may amend his declaration the ſecond Term; 
but that when the declaration is amended, new rules for pleading 
muſt be given; for the plaintiff perhaps muſt thereby be put to 2 
new defence. 


; SECONDLY, That the plaintiff the ſecond Term may amend, 
*| 199 ] but cannot change ® the venue, though iſſue be not joined, nor in 
5 any caſe afterwards; for in tranſitory actions the plaintiff has his 
election to lay his action where he pleaſes; therefore he ſhall not 

change it, though the defendant may, on cauſe ſhewn, | 


| Caſe 256. Wells againſt Ferguſon. 


If the condition of | BOND was for a hundred pounds, with a condition, that if he 
pugnadt, the did not pay fifty pounds by ſuch a day, the bond ſhould be 
bond is fingle. VO! - 

8. ante, 19 Tax CouRT adjud the condition to be repugnant, and the 


463. 2 
7 NorTE, In this cafe HoLT, Chief Fuſtice, denied the caſe in the 
Vear-BOOk 39. Hen. 6. fo. 10. a. to be law. 
Cafe 257. Adams againſt Hincloe. 


Copyholds en- [JPoON A SPECIAL VERDICT the queſtion was, Whether 4 


A copyhold could be entailed, without laying a ſpecial cuſtom 
ſpecial cuſtom. for * doing ? | l Ds > mom 


Co. Copy. ſ. 48. ; 3 3 
4. Co. 87. ANÞD IT WAS ADJUDGED by the whole Court, that it might. 
1 . 4 And HoLT, Chief Fuftice, rejected the notion of my Lord 


Cro. Elz. 737. Cette (a), about the ſtatute De Donis co-operating with the cul- 
907. tom; and held that that ſtatute turns all thoſe eſtates, which, at 
common-law, were fee · ſimple conditional, into eſtates- tall (6). 


The furrenderes HE $41D, that if a copyholder by licence make a leaſe for years, 
of a Se is the ſurrenderee (leſſee) of that copyhold is within the ſtatute 
anc Tee W m : N . x 5 _ 
MS. < $7. 3” Hen. 8. c. 37. to bring debt as aſhgnee, | | 
(a) Co. Lit. 60. b — See alſo 3. Sid. Rake, Cro. Eliz. 307. 373. Dell v. Hig. 
314. 3. Co. 8. Moor, 128. Carter, den, Moor, 538. . Sutton v. Stone, 
22: 3. Com. Dig. Copyhcld*” (C. 8). 2. Atk. 101. And fee 6. Viner Abr. 
= (6) See the caſe of Rowden v. Malſter, © Copyhold,” page 198. pl. 71. where 
Cro. Car. 42. 45. S. C. Godb. 367. this controverted point is examined, and 
All v. Morſe, Moor, 188. Gravenor g. allo the caſes upon the ſubject collected 


HILARY. 


„ 


HILARY TERM, 


The Seventh of Queen Anne, 
SC. 5 
The Queen's Bench. 


Si John Holt, Kut. Chief Juſtice. 
Sir John Powell, Kut. 

Sir Lyttleton Powys, Kut. . Juflices. 
Sir Henry Gould, Kut. 5 | 
Sir Edward Northey, Kut. Attorney General. 
Sir Simon Harcourt, Kut. Solicitor General. 


— — — — 
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The Queen againſt Lord Drummond. Caſe 258. 


ORD DRUMMOND ſtood bound by recognizance to A recognizance 
appear here the firſt day of this Term, i 2 . 


| | . ” leſ. performed; 
SIR Stu HARCOURT excuſing his non- appearance by reaſon pt E ay bs 


of ſickneſs, moved, that his recogmzance might be diſcharged, pid. | 


TE ATTORNEY GENERAL having orders, and being in court, 
conſented thereto. | 


But HoLT, Chief Fuftice, ſaid, norwithſtanding ſuch conſent, 


: my Lord Drummond not appearing in perſon, the Court could not 


diſcharge the recognizance. But ſaid, they could reſpite it until 
the next Term; | 
Which was done accordingly. 


Sawyer againſt Loggin. Caſe 259. 


| AN INFORMATION was for Hriting in the church, and an ac- It a defendant te 


quittal thereon ; and then they exhibited articles in the ſpiri- acquitted in the 


tual court for brawling in the church. temporal court 
| on an informa - 


tion for friking in the church, and is proceeded againſt on the ſame cauſe of action in the ſpiritual 
court for brawling in the church, he may plead the former acquittal in bar, although they are diſtinct 


offences. 
24 2 
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SAWYER 


againſt 
LoGGix., 


® [ 201 ] 


In B. R. 


The defendant thereupon moved this court for a prohibition, 


Hilary Term, 7. Queen Anne, 


Ap for the probibitian i it was ſuggeſted, that where a man is 
acquitted at common -Jaw, he ought not to be cited or ſued in the 


ſpiritual court; and ſhewed, that an information was exhibited - 


againft him for the ſame battery, and that he was acquitted, &c, 


S PETER Kin, Recorder of London, alſo for the prohibition 
id, that the Hriting and brawling were fo twiſted together that 
it is all the ſame fact, and one offence; and & therefore being ac- 
quitted at common-law, the plaintiff cannot proceed afterwards in 
the ſpiritual _ for the common-law ſhould have preference; 
and cited 4. Cz. 20. that if an offence is committed which is partly 
temporal and partly ſpiritual, the temporal court ſhall draw the 
whole offence; and they ſhall not proceed in both courts: and 
acquitta 


ſpiritual. 
But THE Cabne would not grant the en becauſe 


they ſhould have pleaded this matter, which they ſuggeſt here, in 


the ſpiritual court; and if they had refuſed the plea, then they 
might have juſtly come and moved for a prohibition. 


Ds LL, Juſtice, faid, that brawling md Ariking in the church 


are two diſtinct offences; and though they cannot proceed in 


the ſpiritual court for the battery, after an acquittal at common- 


law, yet they may go on for the brawling, for the common-law 


has not conuſance of the brawling : 


Which HoLT, Chief Fuſtice, ſeemed to agree; but ſaid, that 


it would be hard to proceed in the fpiritual court for the brawling, 


Caſe 260. 


If a ſuit be in- 
firuted in an 


inferior court a- 


gainſt 2 barge- 
maſter, and the 
be:hf, by pro- 
ceſs from the 
court. attach one 
cf the defen- 
dant's barges 

while his jery ant 
i5 ravigating'it, 
and the ſervart, 
ro releaſe the 


' barge and its 
cargo, xe the oail ff a bond conditic ned for his maſter's NAGY at the next court, it is a legal 
; bond, and caunot be en by a 2 that the bank bad no right t ay jake 1 4 or tuat it was taken 


75 Ga: eſs. 


after an acquittal . at common-law for the battery. | - 


Put for the cauſe aforelaid a prohibition was denied, 


Sumner againfi Ferryman. 


DEBT for ſixty pounds on a bond dated the ſixteenth day of 

Auguſt 170. Upon oyer of the condition, it was ſet forth 
in hec verba, Viz. «The condition of this obligation is ſuch, 
ce chat if Nicholas Hooper do and ſhal} appear before the mayor, 
66 aldermen, bailiffs, and under-ſteward of the borough of Net» 


« Mindſor, at the next court of record, to be holden at the Guild 
e Hall of the ſaid borough, on the nineteenth day of Augu/t inſtant, 


there to anſwer to IVilliam Davies, Benjamin Child, and Ben- 
00 Jamin Tompkins, in a plea of treſpaſs on the caſe, they this obli- 
« cation to be void, of elſe in full force, &c.” 


The defendant pleaded in bar, that he was a ſervant to M chalgs 
Hooper, and that he was employed by Hooper in | governing a barge, 


laaden 


or conviction in the temporal court ſhall be a bar in the 


"rw NR 
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Hilary Term, 7. Queen Anne, In B. R. 


*loaden with ſeveral people's goods, from Oxford to London; 
and that in his voyage upon the River of Thames, near New 
Mindſor, the bailiff of New Windſor, pretending to have proceſs 
,cainft Nicholas Hooper, and power and authority to attach the 
goods of Hooper, did attach the barge, then being ſub cuſtodid et 
\lernatione of the defendant, of which Hooper was maſter, and 
{hindered and detained them from going their voyage, and re- 
fuled to let them go,-unleſs the ſaid Fohn, the defendant, would 
give the ſaid bond to the ſaid bailiffs; ſo that the ſaid defendant, to 
fee the barge, and that he might deliver the goods to the owners, 
gare the ſaid bond with the condition; bi reverq no bailiff 
ought to take ſuch a bond; and that it was taken ex1or/ive, &c, 
E: hoc paratus eſt verificare, &c. | : 

To this plea the plaintiff demurred, and the defendant joined in 
demurrer. | 


ME. PEXGELLY for the plaintiff faid, that this was a good bond, | 


and ſhall not be avoided by dureſs, for there is no aſſault or reſtraint 
to his perſon 3 and a bond ſhall never be avoided by dureſs, but 
when the perſon is put in ſome terror, and ſo when his goods and 


chattels are taken illegally or irregularly ; for if the caſe was fo, 


ke might avoid his bond. But here he ſhall not avoid this bond, 
becauſe regularly taken; and cited 7. Ed. 4. 22. Bro. Abr. 
% Dureſs” pl. 16. 2. Inſt. 483. Co. Litt. 253. b. Roll. Abr. 
6 Dureſs” 687. and therefore the plea does not avoid the bond 
and the condition not being againſt law, the plea is ill; and fo 
prayed judgment for the plaintiff, | | 


Mx. RaymonD for the defendant ſaid, they had no authority to 
diſtrain this barge, and therefore the bond was void. There was 
indeed an action againſt Hooper, but it does not appear that this 
was his barge, only that he was maſter of it ; alſo there were goods 
bk other perſons in the barge ; and things for the benefit of trade 
ſhall not be diſtrained ; like. the common caſe of a horſe in a ſmith's 
op, &c. And as to what MR. PENGELLY ſaid about dureſs, he 
cited a caſe out of The Book of Aſixes (a), where a man made a 
deed by dureſs done to him by taking his * cattle z and though there 
was not any dureſs to his perſon, yet it was adjudged he ſhould 
avoid the bond: then it may be objected, that though he may avoid 
a bond by dureſs to his own goods, yet not to the goods of ſtrangers, 
as theſe were; to which he anſwered, that the barge-man had a 
_ property, &c. and for theſe reaſons prayed judgment for the 

u fot i x rs. * | : 


And at another day in this Term THE CourT gave judgment 
for the plaintiff ; which was delivered by 12 


Hol x, Chief Juſtice, who ſaid, that the defendant having ſub- 


[ 202 ] 


SuMnEgR 
againſt 
FERRYMAN. 


* [203] 


mitted to the procels, let it be right or wrong, the bond which he 


(a) Book of Affizes, 29. pl. 14. which cafe is abridged in z. Roll, Abr. 
b es Oy = Og 


— 


eres 


N 
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Hilary Term, 7. Queen Anne, In B. R. 


Srxxzs gives ſhall be a good bazl-borrd, and ſhall not be avoided, If the 
3 * 5 goods of a ſtranger are in my cuſtody, and are attached, if] do hot 
— ERREMEN conteſt it, but give a bail-bond, their being the goods of a ſtrange; 
| ſhall not avoid the bail-bond. Indeed if he had taken it calore offici 
when there was no proceſs at all, it had deen void by the ſtatute 

23. Hen. 6. c. 10. | 


PowELL, uſtice, laid, a man cannot avoid his bond by dureh 
to his goods, but only to his perſon. ©, | 


Judgment for the plaintiff, 


Cafe 261. | Legg againſt Stradwick. 


/ 


A leafte from THE EARL oF BEDFORD, the ſecond day of Fanuary 1 

ee er T demiſed to Anne Horſerell from 1 3 3 
« year, e fic de One years; which term by mean aſſignments came to Stradwick the 
<< ante is ann defendant ; and he, on the twenty- fifth of March 1703, demiſed to 
"* pxandiz am- Jacob Breom, from the twenty- fifth of March unto the full end and 
Lebus fartibus term of one year, and ſo de anno in annum guamdiu ambobus partibus 


«c - . * » 
þ Ba OY ee placaerit, rendering forty pounds rent per annum. 


yearaleaſe rom Jacob enjoyed the term from the twenty-firſt of March to the 
Ane eels or ſeventeenth of December, and then died inteſtate ; and adminiſtra. 
teff:e determine tion was granted to Legg, the plaintiff, who entered into the faid 
it. land; and becauſe ſixty pounds for a year and a half's rent was 
S. C. Salk. 414. due, he avowed taking the cattle, ; cc. | 

- ny pig The plaintiff, in bar to the avowry, ſaid, he did not demiſe to 
2. Roll. Abr. Broom as he has e in the avowry; and on that iſſue is joined, 

| endant. And laſt Term, | 


Þ * MR. WHITACRE moved in arreſt of judgment, becauſe it 
204 3 was but a leaſe for one year to Broom; then Stradwick's diſtraining 
for one year and a half's rent was ill, becauſe he diſtrained after tie 
leaſe was ended. 


But this Term THE CouRT gave judgment for the avowant, 
that the diſtreſs was lawful ; 


For HoLT, Chief Fuſtice, ſaid, ſuch a leaſe as this is not a leaſe 
for two years, or a leaſe at will, but it is a leaſe for every particular 
r, and yet you may diftrain for ten years rent, at the end of ten 
years; becauſe one leaſe ſprings ſo out of the other, and out of the 
{ame contract, as that when one year is ended, there is an end of 
that leaſe, and when the leſſee enters on another year, it is another 
leaſe for a year, et ſic toties quoties (a). 1 | 


(s) See Potkin's Caſe, 1. Roll. 851. 413. Legg v Strudwick, 1. Salk. 413 
Biſhop of Bath's Cafe, 6. Co. 36. Ano- Panton v. Iſham, 3. Lev. 359. Fer- 
nymous, Dyer, 24. a. Agard v. King, guſon v. Corniſh, 2. Burr, 1032. Shore 
Cro. Eliz. 775. Goſtwick v. Maſon, v. Porter, 3. Term Rep. 13. Hall v. 
7. Mod. 3. Stomfeild v. Hicks, 1. Salk. Richardſon, 3. Term Rep. 462. 

| | | The 


6 £8 cp 


Hilary Term, 7. Queen Anne, In B. R. 


The Pariſh of St. Giles's in the Fields againf The Pariſh Caſe 262. 
of Weybridge in the County of Surrey. e 

IMONS, a taylor by trade, an inhabitant of St. Giles's pariſh, 4 removed by 

5 removes to Weybridge in Surrey, with A CERTIFICATE, and Certificate rom 


; , | VI a B. to C. takes 
there takes an apprentice, who ſerved out his time, ſet up his trade, _* . 


and lived two years in Mrybridge. But his old maſter being be- who ſetves out 


come chargeable, the juſtices of the peace made an order to remove his time at C. 


Simons, and his ſaid apprentice, as part of his family, to the pariſh and lives two 
| 9 years, cannot be 


of St. Eiles. | | a : removed with 
The order was moved to be quaſhed, becauſe the word (c family his maſter, 
muſt not be taken in ſo large an extent. S. C. Fort. 375. 


And this Term the Court gave their reſolution that the order 


pas ill. | | 


Hor r, Chief Fuſtice, ſaid, the queſtion was, Whether this ap- 


prentice ought to be removed with his maſter, by the word 


« family” in the ſtatute 8. & q. Will. 3. c. 30. ? The act ſays, © that 


« jf any perſon or perſons ſhall come into any pariſh to reſide, and 


ſhall bring a certificate from any other pariſh, thereby owning 

« and acknowledging the perſon or perſons mentioned in the ſaid 

« certificate as inhabitants legally ſettled in the pariſh from whence 

e ſuch certificate ſhall come, he or they ſhall oblige the faid pariſh 

« toreceive and provide for the perſon mentioned in the ſaid certi- 

« ficate, together with his or her family, as inhabitants of that pa- 

„ rjiſh, whenever he, He, or they ſhall happen to became charge» 

« able to the pariſh to which ſuch certificate was given; and then, 

« 2nd not before, it ſhall and may be lawful for any ſuch perſon, and 

„ his or her children, though born in that pariſh, not having 

& otherwiſe acquired a legal ſettlement there, ta be removed and 

« ſettled in the pariſh or place from whence ſuch certificate was 

« brought.” Now this apprentice never came with a certificate; 

beſides, the ſtatute ſays, © any ſuch perſon,” that is the perſon 

mentioned in the certificate, “ and his or her children, though born 

& in that parith ;*” that is, they that ee with him ſhall go 

back, and no other than them and the children born after; and for- 

them there is a ſpecial proviſion in the act. SECONDLY, He in- [ 205 ] 
habited two years after the apprenticeſhip, which is another ſettle- OR 


ment. Therefore he is well ſettled at /7eybridge, and cannot be 


removed to St. Giles's. 7 
Whereto PowELL, 7uſtice, accorded. 


Powys, Juſtice, ſaid, it was like the caſe of St. Bride's v. The 
Savoy, where a lodger in the Savoy came into St. Bride's pariſh, 
andrented a ſhop in Fleet-ſzreet, but gained no ſettlement there; 
but took a ſeryant or apprentice, who ſerved his time with the 
lodger; this was adjudged a good ſettlement for the ſervant or ap- 


 prentice, though the lodger or matter himſelftad never gained one: 


becauſe 


SY 
3 tx 
* 


— 
St. G1Ltzs 1N 
111 Frs 
' againſt 
Tux PARISH 
oF 


SURRY, 


Hilary Term, 7. Queen Anne, In B. R. 


Tur Pazisn becauſe the ſervice being performed in the pariſh of St. Brides, it 
gained the ſervant a legal ſettlement; and the notice to be given 
according to the ſtatute does not extend to a ſervant or an ap- 


prentice. 


| GovLD, Juſtice, ſaid, ſeeing that he had lived two years in May. 
Wirrsa ioc, bridge after he was out of his time, he could not be removed; 
but if the maſter had been removed during his apprenticeſhip, it 


had been another caſe (a). 


(a) By 12. An. c. 18. f. 2. 4 If any 


«perſon whatſoever ſhall be an appren- 


c tice, bound by indenture to any cer- 
tc tificated perſon, and not afterwards 
« having gained a legal ſettlement in the 
c pariſh, ſuch apprentice, by virtue of 
« ſuch apprenticeſhip, ſhall not gain or 
<< be adjudged to have any ſettlement in 
cc ſuch pariſh by reaſon of ſuch appren- 
& ticeſhip, but every ſuch , Pere 
0 ſnall have his ſettlement in ſuch pariſh 


& as if he had not been bound appren. 
« tice toſuch perſon as aforeſaid.” And 
ſee Ivinghoc v. Stonebridge, 1. Stra. 265, 


Rex v. Chithydon, Burr S. C. 161. 


Rex v. Sellar, 1. Wilf. 184. Rex v. 
Piſhopſwill, Burr. S. C. 381. Rex v. 
Spotland, Burr. S. C. 527. Rex v. 
Weddington, Burr. S. C. 766. Rex 
v. St. Peter's, 1 Term Rep. 218. Rex 
v. Hinckley, 4. Term Rep. 371. 


Caſe 263. The Pariſh of Sk. Alban's again The Pariſh of St. 
Botolph's Biſhops-Gate. | 


AN ORDER OF TWO JUSTICES was made to remove a poor 
man from St. Alban's to the pariſh of St. Botolph, 


The order ſays, <« that upon complaint being made to them, 


Order to remove 
a man where he 
was bound ap- 


| prentice, and 


hi 
iu. 


ſerved as long as « &c. upon examination it appears, he is likely to become charge- 
his matter led, 5c able; and it appearing that he was bound apprentice in the 


& pariſh of St. Botolph Biſbops- Gate, and that he there ferved as 
ce Jong as his maſter lived, therefore they adjudge that to be the 
« place of his laſt legal ſettlement, &c.* | 


Six EpwaRD NoRTHEY moved to quaſh this order, for it 
is altogether uncertain. For FIRST, It does not appear that he 
was bound by indenture, and if he was not, he does not gain a ſet- 


tlement (a). 


SECONDLY, It Coes not appear how long he * ſerved, only that 
he ſerved as long as his maſter lived, which might not be above a 


week; therefore it is uncertain. 


MR. RaymonD for main taining the order (aid, it is 2 queſtion 
if the bare binding of itſelf does not make a ſettlement, and the 
forty days mentioned in the ſtatute is only as to the reſidence. 


(a! But by 37. Geo. 2. c. 11. No 
te perſon, who ſhall be bound apprentice 
c by any deed, writing or contract not 
« indented, being firſt legally famped, 
e ſhall be liable to be removed trom the 


i place in wh ch he is fo bound and 


& been reſident forty days, by reaſon d 
& ſuch deed, writing, or contract net 
4 being indented only. — See vol. 1. f 
Mr. Conſt's Pocr Laws, page 471 tc 
os. = 


 » SECONDLY, 
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SECONDLY, The juſtices do adjudge St. Botolph Biſhops- Gate Tix Pann 


to be the place of laſt legal HR which is enough for them on m_—_— 


to remove him. = 


But THE CourT concluded the place of his laſt legal ſettle- T* Pente 
ment from the premiſes which are ill; and ſays, therefore we 87 Boro pn's 
« do adjudge, &c.“ and for theſe reaſons before given by SIR BizxorsGars. 
E. Nox THEY), they quaſhed the order for uncertainty. And 


Hol r, Chief Juſtice, ſaid, that notice is to be given when a 
man comes into a pariſh, but no notice is neceſſary in caſe of an 
apprentice or ſervant (3); and barely binding a man apprentice, 
does not gain a ſettlement, unleſs he ſerves forty days. 


And then he took exceptions, that by the act of parliament, 
when an order is made by corporation juſtices, the appeal muſt be 
at the next quarter ſeſſions: but upon reading the ſtatute it ap- 
peared, that the borough of St. Alban was excepted out of the 
= 


Ocder quaſhed. 
(a) And now by 35. Geo. 3. c. 101. no perſon ſhall gain a ſettlement by delivery | 
and publication of Notice, . | c 


i: 


£ 


The Queen again The Commiſſioners of the Land- Caſe 264. 
N Tax for Barnwell. . 35 


Ur the motion of Sis PETER KING, Recorder of London, Mardanustotax. 
— THE Cour granted a mandamus to the commiſſioners of lands equally. | 


the land-tax for Barnwell, to tax the lands there equally. ** © S.C.Park, 74. 
i ee e Ie” © eee ee 
F owbert againſt Ekins. Caſe 268. 


8 2 . ' * 5 — for A new trial 
trial in this cauſe, becauſe THE . POSTEA was eaten with F 


Paüartiy deſtroyed. 

But Tur Cour denied it; for there was * part of it remained, + [ 207 ] 
and particularly the coſts and damages, written with the party's 

own hand, x | | 


SR J. MOUNTAGUE, Attorney General, moved for a new It is no ground 
rats 


The Queen againſt Griffith. „ Caſe 266, 


M. DEE moved to quaſh an indictment againſt the defen- Indi æment of 
dant for ws goods felonioufly, which the proſecutor had felony quaſhed. 


as executrix to J. 


Cox IA. It is not ſaid where he took them, nor in what man- 
ner, ſo that it does not appear he ſtole them. 


Quaſhed ni, W e | 
2 - „ | Hul! 
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Caſe 267. | Hull againſt Holliday. | 
Statute of bank - AN ACTI1Ov brought againſt a bankrupt. The defendant pleads 
4 pleade d, the ſtatute of Bankrupts, in which it 1s ſaid, << that the perſon 


and that he manife/ily became a bankrupt before the day, &c. 
HoLT, Chief Fuſtice, ſaid, this plea will not do; for when a 
ſtatute gives a plea, it muſt be pleaded in the words of the ſtatute; 


and beſides, dy this pleading it does not appear the perſon was 


within the act; for the debt might be after he became a bankrupt, 
and before he b · came a public (publiſhed) bankrupt, and then he 
would be out of the privilege of the act. 


Therefore judgment for the plaintiff, niſi cauſe ſhewn before the 
end of the Term. | DET: 28 
| | (%) See 5. Geo. 2. 6a 30. f. 7. 


Caſe 268. Grumble againſt Jones. 


Deviſe in . A SPECTAL VERDICT. finds, that the grandfather was fei! 


enainder to fl. 4 A in fee, and by will deviſes thus: ©& I give to my daughter 
_ * E qo c Agnes for life, remainder to A. L. and his heirs; and for default 


ee of ſuch heirs, remainders over.“ | 
1 208 15 THE QUESTION was, If this be an eſtate in fee or in tail? 


Het r, Chief Juſtice. You will find it a hard point to make 


. this an * eſtate- tail. 


Len S. SIX PETER KING urged, that it was ſo; and cited. the caſe of 
238. Idle v. Cork, Ecfier Term, in the fourth of Queen Anne (a). If 


the remainder had been to his brother, or to anybody that had been 
3. Mod. 228. beir at law, it would have been a tail; for then he could not have 
4. Mod. go. died without an heir, and fo a remainder might properly be; or if 
9. Mod. 92. it had been de ſe exeunte, or the like: but theſe limitations were 
3r Al. 486. never carried further. | 


Tre CourT gave judgment, that this was a fie, but made the 
rule niſi, Sc. | 5 

NorTE, The controverſy was between the heir of the deviſor, 
and the heir of the deviſee no way related to the deviſor. 


(a) Ante, 57. 
Caſe 269. | Reeves againſt Gower. 
In the Common Pleas. 
Pevife to 4 FN A SPECIAL VERDICT the caſe was found thus: A. by his 


paying a ſum to # will deviſes lands to B. and then bequeaths legacies ; and after 


Z. within two | 3 diff 0 . ; : 
v ree legacies to different perſon e gives ds 
— = two or th gacie perſons, he gives five pounds to 


f-e.—S. C. 2. Eq. Abr. 300. 1. Roll. Abr. $34. 6. Co. 16. Cro. Eliz. 204. Cro. Jac. 597. 
a. Vern. 106. 2. Med. 25. Pollexf. 399. 2. Lev. 249. 2. Bl. Rep. 1215. 4. Burr. 2165. 
3. Com, Dig. Deviſe N. 4.). 1. Tom Rep. 411. 2. El. Rep. 1045. Cowp. 235. 2. Bac. Abr. 54. 

| | | C. and 


© who does as the act directs may plead the general iſſue (a);” 


Hilary Term, 5. Queen Anne, In B. R. 


C and directs B. to pay it, but gives him two years time to pay it,  Rexvzs 
The jury find the lands to be fifty ſhillings a-year. | | Gs 7 72 
Taz QUESTION was, What eſtate B. had, whether for life or 
| in fee? e 
AND ADJUDGED to be @ fee; for that the deviſe here was a 
ſum in groſs, and a debitum in prꝶſenti ſolvendum in futuro; and it 
was 2 ſum certain to be paid by B. at all adventures, whether the 


nd yielded full five pounds or not; and ſo not like the caſes 
where the ſum deviſed is to ariſe out of the profits, &c. (a). 


(e) See Collier's Cafe, 8. Co. 13. Halliday, 3. Burr. 1618. Doe v. 
Green's Caſe, Hob. 65. the caſe of Reed Richards, 3. Term Rep. 356. Doe wv. 
«. Hatton, 2. Mod. 25. Lee v. Stephens, Woodhouſe, 4. Term Rep. 92. Good- 
2 Shower, 49. Baddeley v. Lepping- right v. Stocker, 5. Term Rep. 13. 
wel, 3. Burr. 1533. Frogmorton v. 


Clerk againſt Price. Caſe 270. 


THIS cAsE was now again moved, and agreed, that the words, words reflect- 
if true, would ſubject him to eccleſiaſtical cenſure. ' ing on @ parſer 
| are not cogniza- 


Sm PETER KING thereupon prayed a Conſultation, and cited ble in the ſpiri- 
tual court, un- 


3 Lev. 71. 18. Godb. 446. and 2. Roll. 297. | * the inning 
Ma. SoLicitToR GENERAL argued, that defamation, to give On, 8 

the ſpiritual court juriſdiction, muſt be in reſpect of the cauſe, not him to eccleñaſ- 

of the perſon ; and therefore there is * no difference between à t ical cenſure. 

clergyman and a layman, 4. Co. 20. 2. Inſt. 692. And unleſs 3: C. ante, 140. 

it ſubje him to eccleſiaſtical cenſure, though he be a clergyman, * 209 

yet they have no juriſdiction for ſuch defamation. Godb. 446. 

Nor can he have prejudice by the words; for when a parſon is 

admitted by the ordinary, can he afterwards be deprived for igno- 

rance ? He might be refuſed for ignorance, but I never heard of 

one parſon deprived for it. This parſon was only a curate, &c. 


PowELL, Juſtice. But this is his way of living, i. e. his trade 
and to ſay one is ignorant in his trade is actionable ; ſo to ſay ſuch 
an attorney, &c. is ignorant in his profeſſion. | 


Powy „ Juſtice. Take all the words together they import a 
great ſcandal, | 


Hor r, Chief Juſtice. You muſt make ſomething out for which 
ke is ſuable in the ſpiritual court, 
Et adjournatur (a). 
| (a) See caſes noted to S. C. ante, x41. 


Anonymous. 


Hilary Term, 7. Queen Anne; In B. R. 


Anonymous. 8 | 
NOTE. Towards the concluſion of this Term, Horr, Ch; 


uſtice, declared for law, that no action of treſpaſs vi et arni; 
would lie for a tenant at will againſt his landlord, for the lord; 
entering or diſtraining for rent, &c. and cited Dyer, 1 10. 
10. Edw. 4. 7. 2. Inſt. 105. and Aver, 105. (a). 


(a) Ax p xoTE, Finch's Law, li. 3. Wing's Max. 1. 703.— Nor z 2 the fo. 
c 6. that no action of treſpaſs will lie for mer edition. — But ſee 2. Vill. & May, 
a leff+e for years againſt᷑ che leffor, although ſelf. 1. c. 5. Stra. 717, 1. H. N 
he diftrain without cauſe. And ſee there Rep. 13. 
the reaſon. E, 9 Co. 76. Yelv. 148. 
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* Lord Altham again Lord Angleſea.  _ Caſe 272. 
HIS was an iſſue directed out of chancery, to try the va- If a tenant in 
F- lidity of James late Earl of Angleſea's will. 7” = 8 
The caſe was this: n 1 


| 5 Fa, conuſance, c. 

James Lord Angleſea, tenant in tail of lands in Ireland, levied © A F. and his 

a fine, and the next Term following ſuffered a common recovery, „ 
vuherein the conuſee was made tenant to the præcipe, and the tenant nant to tie proc 


in tail came in as vouchee. | cipe, without de- 
N i | „ dcdlaring the uſ.s 
It was found, that there was no deed or other writing, between of the fine, the 


the levying of the fine and ſuffering the recovery, to lead the uſes of freehold veſts in 
the fine ; but the tenant in tail, ſuppoſing himſelf ſeiſed in fee by the A B. and there- 


> - . RR. fore if a writ of 

recovery, deviſed the lands in queſtion to the plaintiff. „„ 
There were two points argued, which were ſaved upon the *84»ſt him, aud 
trial 5 he vouches rhe 
9 88 5 cognizor of the 
| - 4 7 fine, tlie com- 

Fixs r, As to the matter of evidence; Whether depoſitions nas” 


taken in Ireland by virtue of a dedimus, certifying that the papers thus ſuffered 3 


good, Ax D NOTE, Depoſitions taken in Ireland may be read on a trial in England to prove the 
record, —S. C. Gilb. Rep. 36; S. C. Salk. 676. S. C. Holt, 733. 


You . * 3 ſent 


Eaſter Term, 8. Queen Anne, In B. R. 


Loxp AL ——_ ſent over were true copies of certain hnes and recoveries ſuffered 
1 there, and witneſſes ſwearing that they were the ſame, and had re. 
Axctzs:za, CEIVES no alteration, &c. be good evidence? i 


SECONDLY, Whether, there being no deed to lead the uſes, ac: 
cording to the ſtatute of Frauds and Perjurizs, the uſe reſulted to 
the conuſor, or went to the conuſee, fo as to make a good tenant 
to the præcipe? | 


SIR SIMON HARCOURT. and SIR THOMAS Powrs, for the 
| defendant, argued, that the evidence was not good; becauſe the 
T7 227 J] beſt evidence that can be had mult be given; and here * they 
might have ſent one to have examined theſe records, who might 
have taken copies of them, and have atteſted them to be true 
copies viv vace.—And as to THE OTHER POINT they argued, 
that the uſes not being declared in writing, the fine could not 
make a tenant to the præcipe, and fo the recovery was void; for 
they ſaid, a fine without uſes declared in writing, would have no 
effect, but it would reſult to the conuſor in the fame condition it 
was in before the fine levied, and ſo.not cut off the intail. 


SERJEANT HooPER, THE SOLICITOR GENERAL, and Mz. 
EyRE, for the plaintiff argued, that the depoſitions were good 
evidence ; for depoſitions of one that is fick or cannot come may 

be read; and all thoſe, through whoſe hands theſe paſſed, ſwore 
they were not altered. As to THE SECOND POINT they ſaid, that 
the intent was plain, viz. only to make a tenant to the præcipe, in 
order to ſuffer a common recovery to cut off the intail, to the end 
that JAMES Lord Angleſea might diſpoſe of his eftate by will; that 
it was a queſtion, whether ſes were included in the ſtatute of Frauds 
by the words «© truſts and confidences;“ that the notion that a uſe 
ſhall reſult to the conuſor, if it is not declared otherwiſe in writing, 
is grounded on 1. {/?. 23. b.; but that it appears by the caſes of 
Shortridgev. Lampe (a) and Reynolds v. Blake (6), that if a fine 
be levied, it ſhall not be eſteemed of no effect, but ſhall go to the 
conuſee, if nothing appear to the contrary ; that a fine is like 

feoffment, and is a feoftment of record; and if a feoftment be 
made to B. of Black-Acre (for a thouſand pounds), it will go to 
B. and not reſult; that preſumptions are to be made for the 
benefit of common recoveries, being now become common at- 
ſurances. ü 

Upon arguing this caſe, 

Hol r, Chief Juſtice, ſaid, that if a tenant in tail diſcontinue in 
fee, and a præcipe be brought againſt one who is not tenant to ths 
pracipe, and the tenant in tail come in as vouchee, whereby he ad- 
mits the ſtranger to be tenant to the præcipe, this ſhall eſtop the 
tenant in tail, and his heirs general, but not the iffue in tail; yet 
truſts and uſes are ſynonymous in the law, &c. Suppoſe a bargain 

* | 212 ] and fale is made to ſuffer a common * recovery within a year, and 
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Eaſter Term, 8. Queen Anne, In B. R. 


none is ſuffered, it is to the uſe of the bargainor. But in this caſe, Lond ATT 


where the præcipe is brought againſt the conuſee, there is a uſe 
ariſes to him by operation of law. ; Ei ES 

PowELL, Juſtice, ſaid, he was not ſo clear as THE LoRD 
Crier JUSTICE ; but faid, that a penny conſideration would pre- 
vent the reſulting of the uſe, but here was none: upon levying the 
fine there was a uſe, and where did it veſt but in the conuſor, and 
how came it out of him ? | 


The laſt day of this Term THE Court gave their opinion 
ſeriatim. a apt 
GoULD, Juſtice. There are two points in queſtion : 
FiRsT, Whether the depoſitions of one who is out of England, 


where no proceſs will fetch him, may be read as evidence to prove 
.the record? And J hold it may; as alſo in caſe one be ſick, &c. (a). 


SECONDLY, As to the tenant to the præcipe; I hold, that here 
is a good tenant to the præcipe; for I do not take it to be within 
the ſtatute. If there be a common recovery ſuffered, it muſt be 
preſumed that there is a tenant to the præcipe; and if there be 
none, it muſt be avoided by a writ of error. | 


Powys, Juſtice, of the ſame opinion, as to THE FIRST POINT, 
for the ſame reaſon, g 


SEconDLY, I hold, that if a fine be levied to A, with conſider- 
ation at this day by a parol averment of the money being paid, it 
will veſt the uſe in the conuſee, and fo I hold it would be, though 
within the ſtatute; it was certainly ſo before the ſtatute, and is fo 
at this day. Beſides, they being but one conveyance, you cannot 
raiſe a conſtruction of law in the middle of a conveyance. Upon 
the reaſon of Dowman's Caſe (b), the deed may follow a long time 
after the fine; and in Dyer it follows four years after; and fo it 


agamſt 
Lox D 
 ANGLESEA., 


Evide nce 5 : 


Note. 


may be longer, if there be no act done in the mean time declaring 


the intent to be other wiſe. 


PowELL, Juſtice. As to THE FIRST, I would have it brought 
to a certainty z it is better to have witneſſes viva voce, where 
* they may be had. But ſuppoſe the record be out of the queen's 
dominions, or in the Veſt Indies, or in Scotland, I take it that a 
depoſition would do in ſuch caſes, &c. 


As to THE SECOND POINT, as it is dangerous to avoid ſuch 
conveyances, ſo it is to break into the ſtatute. Though the reco- 
very ſhews the intent, yet it is not ſuch a writing as is intended by 
the ſtatute; and the common law will not diſtinguiſh between 
uuſts and uſes. Neither the conuſee nor a ſtranger can take a 


(a) Fry v. Wood, 1. Atk. 445. Ben- Holcroft v. Smith, 1. Eq. Abr. 224. 
fon v. Oline, 2. Stra. 920. Baker v. Cofle v. Tracey, 1. Peer. Wms. 287, 
Lord Fairfax, 1. Stra. 101. Rex v. Hawes v. Hand, 2. Atk. 615. 

Tilley, 1. Salk. 286. 2. Ld. Ray. 1008. (5) 9. Co. 8. 5 
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Eaſter Term, 8. Queen Anne, In B. R. 


Loxo At rnan uſe by a parol averment. But here I hold that the conuſee did 
5 not take by way of uſe, but at common law: but here there muſt 
e 15SIVY be a parol averment to prevent the reſulting of the uſe. But ſuch 
averment will not be admitted. The fine had its operation im- 
mediately before the recoverv, ſo as here muſt be a parol averment 
that it was to the uſe of the common recovery; and this parol 
averment, hindering the reſulting of the uſe, is out of the ſtatute; 
for it is not to raiſe a uſe, but to prevent its reſulting. 


HoLT, Chief Fuftice, ſaid, as to THE FIRST POINT the law re- 
quires the beſt evidence that can be had. But we cannot compel 
any one to come out of Ireland; nor oblige any one to go and in- 
form himſelf, in order to be a witneſs : but this rule is to be inter- 
preted with reſpec to the perfon depoſing; as that a man's affidavit 
{ſhall not be read when he is here to give his evidence v:ivd voce 
but when the perſon cannot be brought into court, though there 

Nee. be other witneſſes to give evidence viv voce, yet the depoſitions 
of thoſe that are abſent may be read: he cited 2. Cro. 541. but 
ſaid, he would not warrant the authority of the caſe. 


To THE SECOND POINT he faid, that this was out of the ſtatute of 
Frauds and Perjuries. There are two ciauſes in the ſtatute. The 
firſt is, © That all declarations of truſts ſhall be manifeſted by ſome 
« writing, ſigned by the party, or by his laſt will in writing, or elſe 
ce be void;” the ſecond is, That truſts reſulting by implication 
© of law, ſhall be as if this act had not been made.” Now I hold, 
that Since the ſtatute there mult be a parol averment to make the 
. f 214 1 uſe reſult; * for at common law, if a fine was levied, it was to the 
| ufe of the conuſee until ſuch averment. When tenant in tai} comes 
in as vouchee, he admits the conulee tenant to :e precipe ; and 
his meaning is plain, that he intended to make himſelf tenant in 
fee; not from the uſe that ſhould reſult from the conuſee, but from 
that reſulting from the ſeiſin of the recoveror (a). ON 


Ileo nemine contradicente, judgment for the plaintiff. 


The 29. Car. 2. Nora, In this caſe HoLT, Cief Fuſtice, alſo faid, that the ſta- 

c. 3. f. 5. ex- tute of Frauds, which enacts, that the declaration of truſts ſhall 

tends only to «« be manifeſted by ſome writing ſigned by. the party,” extends 
rangers andnot only to the ſtrangers, and not to the conuſee of the fine; for there 

3 Parties t9 the . * * 2 . . | 

fine. need be no writing to declare the uſe to him, therefore it cannot 

reſult without a parol averment (5) : but when a fine is levied, and 


2, Vern. 2 . 8 ; 88 3 — - 
1 Wh <5 it is to the uſe of a ſtranger, then it is within the ſtatute, and muſt 


112. be declared in writing. | . 
Dougl. 26. , 5 


(a Thruſtout v. Peake, 1. Stra. 17. faid, that the principal caſe of Altham v. 


and ſee Roe, leſſre of Roach widow, v. Angleſea is good law. 
Popham and Others, Dougl. 25. where (5) Caltard v. Callard, 2. Roll. Abs. 


Lozxp MANSFIELD is reported to have 788. 


The 


— P Fr 1 
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The Queen againſt Vicars. Caſe 273. 
A MANE AMUS to the corporation of e to reſtore A capital bur. 


Jicars o he a cap ital burgels. geſs cannot be 
cdlisfranch iſed ſor 


To which they return, that the corporation have time out of preventing the 
mind had a toll for coals, viz. for every wain-load going through corporation from 
the town a coal of the value of one penny; for every cart-load a eo in wn 
coal to the value of a halfpenny ; ; and for every horſe- load a coal as en 1 bog by 
big as a piece of wood (kept time out of mind by the corporation): preſcription. 
that the ſaid Vicars did, contrary to his oath, hinder the gathering | Co. 
of this toll, as well by menaces to ths toll- bers: as by perſuading stites, 135 

the owners of the coals not to pay the toll, and telling them, that Carth. 174. 
he would uphold them in their r<fulal. Ro oy: 1 38. 9255 

| ro. Jac. 506. 
After ſeveral arguments, | | 1. Sid. 282. 


Tu CouRT was of opinion, that i it was not ſufficient cauſe to 


turn him out. g 


For PoWELL, Juſtice, ſaid, it was no more than ſaying the toll 
was unreaſonable, when it n ſo to be to the Court, and alſo 


U!1CET tain. 
Therefore a peremptory mandamus was granted, 

1 1 

* The Queen 9goinft Jennings. „ cas 


INDICTMENT for refuſing to take upon him the office of An inhabltantef 


high-conitable for the hundred of Farnham, licet debito et legal; a Particular leet is 
nct thereby ex- 


ms eleftus fuit, &c, empt from ſerv= 
The defendant pleaded not guilty. The; jury fag a ſpecial ins the office of 


verdict, that the defendant Jennings was, at a court holden for the 26 fe bun 
manor of the hundred of Farnham, on tne ſixteenth day of Septem- g..g 

ber, in the ſixth year of Queen Anne, debits modo electus chief con- S. C. Poſt. a 227. 
ſtable for the hundred of nn and that he being ſo elected, 

did refuſe, &c, THEY FIND FARTHER, that within the manor 

of the ſaid hundred of Farnham there are ſeveral other manors 

belonging to divers lords, the inhabitants whereof uſed to be 

elected for the ſaid hundred. THEY FIND ALso, that there is the 

manor of the town of Farnham, within the manor of the ſaid hun- 

dred, in which there is A COURT-LEET ; and that the defendant 

is an inhabitant within the ſaid town of Farnham, et non end "WJ 

and that no inhabitant of the town of Farnham ever ſerved as hig 


conſtable for the hundred of Farnham. 


Tat quesTION arifing upon the ſpecial verdict was, Whether 
the defendant being in a particular leet, is excuſed from ſerving as 
kigh-conſtable of the hundred? 


Ana an debate, THE CouRT held, that he is not excuſed, 
BS | Hor r, 


Eaſter Term, 8. Queen Anne, In B. R. 


Tu OI | HoLT, Chief Juftice, ſaid, that HIGH-CONSTABLES are officers 
au at common law; and that the ſtatute of 13. Edw. 1. c. G. did not 
1 e give them an additional authority; and that if a hundred have not 
a leet, the high- conſtable muſt be choſen at the heMf's tourn, yet 
bis power would be reſtrained to the particular hufldred and! 
do not know that the Hatute of M incheſter F ) makes ſuch an al- 
teration as will exempt him. He faid likewiſe, that in a private 
Jeet the lord may fit as judge, and exclude the ſteward. 


DBrere, if fo in a public leet. 


THE COURT gave Jorg for the queen, upon the ſpecial 
verdict (5). 


But exceptions being taken to the indictment, it was put off to 
Trinity Term next (c). 


(a) Chap. 8 the hundred, is not therefore exempt 
a (e) See 3. Hawk. P. C. ch. 11. ſ. 3. from ſerving the office of conſtable of the 
Rex v. King, 3. Keb. 230. S. C. Freem. hundred ; and that a ciſſom 10 ele ſuch 
343, Rex v. Betſwerth, 2. Show. 75, a reſiant is gocd. 
Rex v. Genge, Cowper, 13. that one (e) See S. C. po 227. 
who is reſt ant within a private leet within 


[216] 
Caſe 275. | Smith againſt Bowen. 


As dn watt HE defendant Bowen was indicted at THE OLD Barrey for 
bring an appeal the murder of one Smith, and found guilty, but obtained the 
. queen's pardon. 'I he appellant, an infant, as brother and heir to 
n Piney in pres the deceaſed, lodged : an appeal in proprid pe ſend againſt the ſaid 
rid ferſid, be Bowen, lors the juſtices cf oyer and terminer and gaol-delivery, 
ſhall not be re- the ſame ſeſſions at TRE OLD BAILEY ; which being removed by 


ceived.  certiarari into the court of king's bench, - 
S. C. poſt. 230. 


254. Sin Tromas PARKER for the appellant moved, that he might 


S. Holt, 355. be admitted per guardian in the king's bench. 
S. Q 2. Ld. 
Ray. 2238. | TRE Covar refuſed it as too late, for it ought to have been 


I Ray. Ent. commenced by gyardian at firſt, and then they ſhould have moved 
ary to have had him admitted by his guardian! in the king's bench. 


A nbi in an THE Count ſaid, that if the defendant pleaded this in aba:e- 
appeal is pe- ment, the appellant might confeſs his plea, and commence a new 
1 vale appeal by bill; for a nonſuit is A 3 but an abatement is 


Not. 


If an appeal be AFTERWARDS the n being brought to 5 che bar, and the 
brought by an appellant being in court, his Counſel would have abated tue writ, 
infant in his on and brought a new appeal by bill; | | 
perion, inftead \ | 


of by guardian, But THE CourrT would not let them. ; 
and the appellee 
will not plead the infancy in abatement, the Court, on 8 88 of the elan, may abate the 


WTit ex x Heie. 
Hour, 


9 
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Eaſter Term, 8. Queen Anne, In B. R. 


Hor r, Chief Fuſtice, ſaid, that this is not like the caſe of Watis _ 
: X 1 a agua n 
v. Brains (a), for there the writ was void. N . 80 
AT ANOTHER DAY, the appellee being brought to the bar, the 
appellee's Counſel refuſing to plead the infancy .in abatement, 


deligning to take advantage of it after trial; 


Tur Cour faid, that ſince they would not plead the infancy 
in abatement, the Court would abate the firſt appeal ex Ac is. 


And TE COURT ORDERED it to be entered, that the ſaid ap- 
pellant being in court, and it appearing, by inſpection of the ap- 
pellant, that he was under age, therefore the Court ex officio does 


abate the appeal. 


And HoLT, Chief Pnftice, faid, that if the appellant had not 
been in court, then there muſt have been a writ to have brought F : 
him into court, to inſpect him, | 7 ä [ 217 ] 


Hereupon the appellant brought another appeal by bill, and de- OE TR 
clared againſt him * in cuſiodid mareſchallii (b,; and the appellee ">" ee 
being arraigned ihhanter, demurred to the appeal, and pleaded nat ;, et warel- 


guilty (c). | chall; delivered, 
| Je” if the appellee 
Tn Cour ordered the abatement of the firſt appeal to be en- a 1 


tered as the firſt day of the Term; and that the pleading to the claration, the 
ſecond ſhould be entered 7n/lanter, that the demurrer might be firſt abatement ſhall 
determined; and for that end made it @ conſilium to be argued in be firſt entered. 
Trinity Term next (d). 


The appellee prayed to be admitted to bail; An appellee may 
| | | ICICI be bailed by f 
Which THE Cour faid, they could.do on ĩſſue joined, demurrer, ,..;,,.. bedy for 


or Curia adviſare vuit, if he couid find four ſufficient bail, who bey. 
would be bound body for body. 


But thoſe he offered not being approved of, he was'remanded to 
THE MARSHALSEA. | 


(a) 3. Co. Ent. (0e) See poſt. 254. 
(5) See 3. Hawk. P. C. 7th edit. ch. (4) See the Cauſes of Demurrer ſtated 


23. ſect. 4. \ and argued peſt. 250. 


| Young againft Slaughterford, . 
LAUGHTERFORD was indicted at King ton aſſires for the Appeal of mur- 


murder of Fane Young; and the jury there acquitting him 2 
againſt evidence, HoLT, Chief Juſtice, who tried him, remanded Heer 
him, and ordered AN APPEAL to be brought againſt him. Jus? ES EM 
8 Poſt. 228. 
The appellee being brought up by habeas corpus, 2nd committed On an appeal of 
to THE MARSHALSEA, an appeal was accordingly brought; and death, a plea in 


bein in French, he pleaded in batement chat 
2 brought to the bar, and arraigned in French, he p 1 


which he was ſtated to be cammorant is mi ſnamed, need not be verified by affidavit purſuant «+ 


4 & 5. Arn. c. 16. 
a 1 abatement, 


Faſter Term, 8. Queen Ange, In B. R. 


Tut ABSQUE HOC that it was Shalford (a). 


St Av — . 
: acc Ma. Raymony for the appellant ſaid, that the appellee's plex 
| was not to be received without an affidavit, ſince the ſtatute 
4. & 5. Ann. c. 16. for amendment of the law, it being a dilatory 
plea. 


without an afrdavit, criminal cauſes not being excepted out of the 
act. But the appellee being brought the next day, 


Tus Cour was of opinion, that the plea might be read 
without an afd2u:it, becauſe though this plea for the molt part is 
dilatory, yet it is not in this caſe, for the appellee muſt plead over, 

* [ 218 ] and * iſſue joined on that as well as upon net guiitz,” and both 
T5 may be tried at the fame time (4). | 
And accordingly the plea was received, and read in French by 


„ let My res py 


* 
— 


his Counſel. 


In what manner The appellant's Counſel inflanter joined iſſue in French, to 
a plea of i Which the appellee's Counſel ſaid & ſemblement. 


io wes. 0 ar Tart Cour ordered, that à venire ſhould be iſſued out, bear- 
8 peal of death, 5 . 
i Mall be tried. ing feſte the firſt day of Term, and the appellee ſhould be tried at 
= | | THE BAR; upon which the appcllee was remanded to tie cuſtody 
f THE MARSHAL, becauſe none would be bound bady jor bedy for 
him. i REL 
THE CounrT ſaid, there muſt be four bait in an appeal of 
murder. | 
HoLT, Chief Fuftice, ordered, that his irons ſhould be taken off 
when he was brought into court. | 
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(a) See this point argued, poſt. 229. in abatement for a miſnomer of the place 
(b) By 4. Ang, C. 16. f. 7. it is pro- Ofrefiderce in an irdictment mult be veri- 
yided, that nothing in this act before con- fied; for that the ſcventh ſection of the 
rice ſhall extend to appeals or ind. ct- ſitatute does not extend to the eleventh, 
ments; but by a ſubſequent clauſe, ſ. 11. Rex v. Grainger, 3. Burr. 1617. But 
it is enacted, that no dilatory plea ſhall it ſeems that a plea to the juriſdiction on 
bebe received in any ccurt cf record, an indictment ct bar, need not be verified, 
« ualeſs the party offering ſuch plea do, Kinlock's Caſe, Foſter, 16. S. C. 
% by affidavit, prove the truth therecf, 1. Wilf. 157. Ard a plea in abatement 
te or ſhew fone probable matter to tie on an appeal, appears to have hern ad- 
& Court to induce them to believe that mitted without aficav:t in the caſe of 
« the fact cf ſuch dilatory pl-a is true.” Reeves v. Trundal, 1. Stra. 402. 
And it has been determingd that = plea 


C:fe 277, | | Sawyer againſt Mawgridge. 


Hebt en bond, EBT veov A BOND. The defendant, according to the ſtatute 


der ef in theſe and & that the plaintiff had ſatisfied himſelf by ſale,” Iſlue there- 
A5. ce : «{; rt « . JH — * 

Sers! Theke upon, and verdigt for the plaintiff. | 

„ zre to avtho- : e ; | 

er ge you to fel] my goods to the amount of nine pounds, which I d> Lercby acknezuledge I wive you,” 
15 god. — 2. Nell. Arr. 146. 1. Leon, 25. 3. Lecn. 119. 223. Cro. Ehz. 886. 3. Mod. 154. 


8 * 5 an r \ 
3 Bac. Abr 692. 5. Com. Dig. 87 Salon (B. 1. 


2. 


IT 


Youxs abatement, that the vill in which he was commorant was $ baufard, 


0 Tux Courr at firſt inclined that the plea could not be received 


en u writing un- 4. & 5. Ann. c. 16. pleaded two pleas, viz. & non eff fuctum, 


— 


co — oy a 


- * 


Eaſter Term, 8. Queen Anne, In B. R. 


Ir WAS MOVED in arreſt of judgment ; and upon oyer of the Sawvee 
bond or note, it was in theſe words, THESE are to authorize * againft 
« you J. S. to ſell ſo many of my goods as come to nine pounds, W 
« to pay my debts, which I do hereby acknowledge to owe to 
c“ you, ge” | . | 

Logs CouNnsSEL for the plaintiff cited Core's Caſe {a), Hatley's 
Cafe (b), and the caſe of Watſon v. Snead (c). 

Tre COUNSEL for the defendant cited an anonymous caſe in 
Vantris (d). 4 ö c | "= 

Hol, Chief Juſtice, and PowELL, Fuſtice, held, that the action 
Jay for thoſe words, for the word oblige” is not neceſlary to 
make a bond; for if one under hand and ſeal acknowledge himſelf 


« indebted,*? it is enough to bind him. = 
PowYs, {fits held, that the words I do hereby acknow- | 
edge to, &c.“ were by way of parentheſis ; 
Which HoLT, Chief Fuſtice, oppoſed. 
Judgment for the plaintiff (e). 


(a) Dyer, 20. a. (e) See Hardman v. Hardman, Cro. 
(5) Keilw. 34. h. Eliz. 886. Morgan v. Johnſton, Cro. 
(:) 1. Vent. 238. | Eliz. 561. | 
(4) 1, Vent. 42. TS, 

*[ 219] 

* Roberts againſt Morgan. Caſe 278. 


RESPASS for going over the plaintiff's cloſe with horſes, A juſtification 
cows, and ſheep. The defendant juſtified, that he has a way muſt anſwer the 


for horſes, cows, and ſheep, and ſays, that ſuch a day he went „ 
over with horſes. EF 


Upon demurrer IT WAS ADJUDGED ill; for it is a juſtification S. C. Holt, 568. 


only for horſes (a). Mcor, 287. 
judgment for the plaintiff. Sed quere. | 3 


8. Mod. 330. 


(a) See Carr v. Donne, 2. Vent. 193. 51. Hunt v. Braines, 1 Mod. 402. 
Johnſton 2. Adams, 5. Mod. 78. S. C. Morewood v. Wood, 4. Term Rep. 157. 


12, Mog. 84. Eyre v. Gloſſan, Carter, 


5 \ | : 
: Nelſon againſt Collins. Rs Caſe 279. 
WRIT oF ERROR out of the common pleas. The error af- Error on a blank 


ſigned was, that in the declaration it was “ Col LIxs per declaration, yet 
— BusnBy, attornatum ſuum, without any chriſtian name. ins af- 


HoLT, Ch; | | 
| » Chief Juſtice, ſaid, that he remembered a caſe, where it +. N a 
was aligned for error, that the attorney by whom the party ap- 2. 
Pzared, was no attorney of that court. But it was diſallowed for Barnes, 11. 
error; and that is not the merits of the cauſe, and may be helped Ld. Ray. 771, 


12 - 


dy the late a, it being after verdict. 


The judgment was afhirmed, 
1 8 Harrington 
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taking cattle, 4 


Eaſter Term, 8. Queen Anne, In B. R. 


Caſe 280. 


In treſpaſs fur CTION or TRESPASS for taking cattle. The defendant 
pleaded © guid peſſe{ſionatus fuit”” of the cloſe ; and that he 


PLEA that the Vu 
defendant was took them damage feaſant. 


— _ 8 The queſtion was, Whether in this caſe poſſeſfonatus Fuit was 


Harrington againſt Buſh. 


\ 


took them da- ſufficient ? or, Whether the defendant ſhould have ſet forth his 


mage fraſam, is title ? 
good, without 


2 further For the plaintiff was cited the caſe of Pell v. Garlick (a). 
title. | 


* [ 2201 * PowELL, Juſtice, ſaid, that if the title cannot come in queſ. 

tion, poſſeſſionatus fuit is ſufficient. But perhaps in this caſe the 
title may come in queſtion ; and he cited the caſes of Feldar x, 
Ridge (b), and Purefoy v. Grime (c). | | 


HoLT, Chief Fuſtice, ſaid, that he thought the title could not 
come in queſtion ; for the action is brought only for taking his 
cattle. If he had claimed the land, the action ſhould have been for 
entering the land (4); but where the treſpaſs is only for a perſonal 
act, as beating or taking cattle, poſſeſſionatus is ſufficient (e). If 
A be poſſeſſed, and B. come and tread down his corn, and 4, 
molliter manus impeſuit, to put B. out of his corn, for which B. 
brings aſſault and battery; 4. may plead quod poſſeſſionutus fuit, &c, 
and that he moliiter manus impoſuit to put B. out of his corn, and 


S. C. Fort. 255. 
S. C. Holt, 23. 


it is good, without ſetting forth a title. He ſaid, this was like the 


principal caſe, for the action is tranſitory, and cannot be made 
local but by a clauſum fregit: Indeed in an avowry, a title muſt be 
ſhewn, but that is not like this cafe. 


Powrs and GouLD, Juſtices, were of the ſame opinion. 


And judgment was given for the defendant (F). 


(a) 2. Lutw. 1482. S. C. Comy. Rep. 7. Langford v. Web. 

(5) Yeiv. 74. Cro. Jac. 206. ber, 3. Mod. 132. St. John v. Moody, 

lc) Cro. Jac. 291. 1. Vent. 275. Blockley v. Slater, 

£ (4) Cro. Jac. 52. 7. Roll. Rep. 13. 3. Lev. 266. Kenrick v. Taylor, 
(e) Searl v. Bunnian, 2. Mod. 70. 1. Wilſ. 326. Waring v. Griffiths, 


WOES 


S. C. 1. Freem. 206. Langford v. Web- 
ber, 3. Mod. 132. Anonymous, 2. Sale. 
643. in which laſt caſe it is ſaid, the ſame 
point was adjudged in the caſe of Southby 
v. Eaton, in the king*s bench, in Michael- 
mas Term 16. Geo. 2. on a writ of error. 
See alſo Aſpindal v. Brown, 3. Term 


Rep. 265. 


* 


) That in a declaration it is ſufficient 
as againſt a <urong-acer, to ſhew peſſeſſion 
only, ſee Stroud v. Birt, 4, Mod. 418. 
S. C. 12. Mod. 97. S. C. Skin. 691. 


1 Burr. 443. Rider v. Smith, 3. Term 


Rep. 766. But ſee the caſe of Grinſtead 


v. Marlow, that although a plaintiff is 
allowed to declare generally upon his poſ- 


ſeſſion againſt a wrong-doer, yet in 4 


PLEA it is neceſſary to ſet out a ſtrict 
legal title, 4. Term Rep. 717. Rider 
&. Smith, 3% Term Rep. 768. See ao 
Johns v. Whitley, 3. Will. 65. Silly v. 
Dally, x. Ld. Ray. 331. Godſrey v. 
Rock, cited, 4. Mod. 419. 


Anonymous 


7 ww — a a .. 


| Faſter Term, 8. Queen Anne, In B. R. 


| Anonymous. 
CTION uroN THE CASE for words ſpoken of one who went An action for 


about the country to collect charity for a loſs by fire. 
words were, © He fired his houſe” {INNUENDo voluntarily) 


Caſe 281 6 
The faying ec he fired 


& his houſe, 
3 (ix x EN DO 


« he was brought up to rook and cheat the country, and ſince he Junarily) is bad; 
« has fired his houfe he has cheated it more and more; per gued for an innuendo 
he lolt much charity, which otherwiſe he would have had. After „ 


trial, and verdict for the plaintiff, 


Pac E, in arreſt of judgment, moved, that the action did not lie. 


And THz CouRT was of the ſame opinion; for the innuendo 
did not ſupply the place of roluntarily (a), which: muſt be proved to 
make him criminal (5); and ſuppoſe it had been ſaid (c voluntarily,“ | 
yet the action would not lie; * for it is not felony (c), unleſs it be * [ 221 ] 


with intent to fire his neighbour's houſe (a); and though the words 


are taken in malam partem, yet they are not actionable. 


Alſo Pow ELL, Fuſtice, ſaid, it was unlawful for people to go 


about the country and collect charity, unleſs they have letters 


patents (e). 


And per Hor r, Chief Fuſtice, to ſay a man is © an arrant knave, 
rogue, or raſcal, is not actionable. 


The judgment was arreſted. 


(e) That an irnuendo can only explain 
the meaning of words, but cannot erlarge 


the ſenſe of them, ſee 1. Roll. Abr. 82. 


1. Erownl. 7. 3. Lev. 68. 166. Salk. 
513. Cro.-Car. 92. 

(5) See 1. Hawk. P. C. ch. 39. 

e See Rex v. Sparling, Caſes Crown 
Law, 2d edit. 193. Rex v. Breeme, 


Caſes C. L. 195. Pedley's Caſe, Caſes 
C. L. 209. S. C. Cald. 218. Harris's 


Caſe, Foiter C. L. 113. _ 


(4) See Rex v. Holmes, Cro. Car. 
377. 1. Hale P. C. 568. 1. Hawk. 
P. C. 7th edit. ch. 39. ſ. 11. 

(e) See 4. Ann. c. 14. 


| Kid againſt Dr. Watkinſon. 
MANDAMUS was granted to reſtore 2 pariſh-clerk, he Mandamus for a 


ton (a). 


(a) Reg. v. Wall, poſt. 261. and the 
caſes there cited; and Rex v. Church 


being elected by the pariſhioners, and diſplaced by the par- 


wardens of Kingſcleer, 2. Lev. 18. 
Ancnymous, March Rep. 101, 


Z o 


Tutty againſt Alewin. 


ACTION ON THE CASE for words was brought by an apothe- To impute "ig- 
cary. The words were, „It is a world of blood he has to nance to an 
* anſwer for in this town, through his ignorance : he did kill a 


* woman and two children at Southampton; he did kill John 


Caſe 282. 


pariſh- clerk. 
oft. 261. 
1. Vent. 143. 


153. 


Caſe 283. 


apothecary in 
the practice of 
his profeſſion is 


Vor at Petersfield,” And in another place the defendant ſaid, a&ionable. 


cc he 
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Eaſter Term, 8. Queen Anne, In B. R. 


8 & he was the death of Jahn 8 he has killed his patient with | 


againſ® «4. phylick ;** ubi revera they died by the viſitation of God, 


ALEWIN, 
 ADJUDGED that the action lies (a). 


(a) Norx, The cafes cited were Poe 1. Danv. Abr. 112. Goddard v. Haſcl. 
v. Dr. Mondford, Cro. Eliz. 620. S. C. foot, 1. Roll. Abr. $4. S. C. 1. Day 
1. Roll. Abr. 73. An Anonymus Caſe, Abr. 112. An Anonymous Cafe, Kari 
1. And. 268 Shutcr v. Emmett, Godb. 126. Wharton v. Brook, x. Vent: 21 
341. 2. Roll. Rep. 343. Watſon v. S. C. 2. Keb. 489. Flower's Caſe, Cr, 
Vanderlaſh, Hetley, 59. Cavrirey v. Car. 211. Blunden v. Euftace, C. 
Highley, Cro. Car. 270. Peacock v. Jac. 504. Stanton v. Smith, 2. Ld Ray. 
Lesch, T. Jones, 140.— See alſo Allan 1480. S. C. Stra. 762. Peake v. Old. 
v. Eaton, 2. Rcll. Abr. f4. S. C. ham, Cowp. 275. | 


Caſe 284. | . Anonymous. 


A probate of a BANLS TEE. Serjeant, moved for a prohibition to the ſpiritial 


— ee cob court, to prohibit them from proving a will made by a fene. 


not be granted £99272» without her huſband's. conſent. | 


* ee Hol r, Chief Fuſtice, ſaid a feme- covert cannot deviſe what ſhe has 
| content. as executrix without the huſband's conſent. 


And the motion was granted ni this Term, and wade abſolute 
in Trinity Term following (a). | 


(a) See Brook v. Sir William Turner, 391. Stone v. Forſyth, Dougl, 707, 


1. Mod. 211. 8. C. 2. Mod. 170. Fettyplacs v. Gages, 3. Brown's C. C. 


Shardiow ©. Naylor, 1. Salk. 313. 8. Rex v. Betteſworth, 2. Stra. 851. 
f . Jenkin v. Whitehouſe, 1. Burr. 451. 1111, 1118. . 
Cothay v. Sydenham, 2. Brown's C. C. 55 


*[222] 
Caſe 285. * The Queen againſt Grantham. 


an indictment MN DEE moved in arreſt of judgment upon an indidinen 
will not lie for againſt the defendant for coming in the name of Jones and 
Sa mo- borrowing money, and promiſing that Jones would repay it; U31 
B rs £498" REVERA Fones never ſent her, of which ſhe was found guilty, 
another, though He ſaid, that an indictment would not lie, for ſhe brought no 1h 


without autho- with her. 


ug . Mx. Bains cited the caſe of The Queen v. Fones (a), which 
was exactly the fame caſe, and the indictment was quaſhed, thougi 
there was à token brought. - = 


HoLT, Chief Juſtice, ſaid, he remembered a caſe where a luſty 
fellow came to a thop to buy goods, and upon his affirming that he 
was of age, the ſhop-keeper truſted him; after, upon his refuling 
to pay for the goods, the ſhop-keeper brought an indebitatus aj- 

ſrempfit, to which he pleaded that he was not of age; upon that, th? 
ſhop-keeper brought an action on the cafe for the deceit; and upon 


(a) Eilary Term, 2. Queen Anne, 2. Ld. Ray. 2013. S. C. Salk. 379. 8. C. 
6. Mod. 105. | 
| | motion 


Fd 


Faſter Term, 8. Queen Anne, In B. R. 


motion in arreſt of judgment, it was adjudged, that the action did Tur Orr 
well lie, for elſe non- age would have a privilege of cheating (a); 
but if an action will not lie for the fraud, certainly an indictment 


will not lie. Q. 


Tag CouRT offered, that it might be ſpoke to again. 


But Ma. RAYMOND, who was for the queen, ſeemed ſatisfied 
that the indictment did not lie : 


cited by MR. BAINS (6). 


(e) See the caſe of Johnſton v. Pie, 
1. Lev. 169. which from the circum- 


ſlances ſeems to be the caſe cited; but it 


was there held, that the action would not 
le, 8. C. 1. Sid. 258. : 

% Hor r, Chief Juſtice, ſaid in this 
tiſe, “ It is no crime unleſs he came 
« with falſe tokens, Shall we indict a 
« man for making a fool of another?“ 
2, Ld, Ray. 1013. 
2, Stra, $66. Rex v. Munoz, 2. Stra. 
1127. Rex v. Nehutt, 1. Salk. 151. 
See fo Rex v. Combrune, 1. Wilf. 301. 
Rex v. Wheatley, 2. Burr. 1126. ; and 


it ſeems to be ſettled, that the deceitful 


S. P. Rex v. Bryan, 
alſo, the ſtatute 32. Hen. 8. c. 1. of Fal 


he ſaid, he remembered the caſe 


receiving of money from one man to 
another's uſe, upon a falfe pretence of 
having a meſſage to that purpoſe, is not 
puniſhable by a criminal proſecution, be- 
cauſe it is accompanied with no manner 
of artful contrivance, but wholly depends 
on a bare naked lie, againſt which common 
prudence and caution may be ſufficient 
ſecurity, 2. Hawk. P. C. 7th edit. ch. 71. 
ſ. 2. Rex v. Bower, Cowp. 323. See 


Tokers ; and 33. Geb. 2. c. 24. of FI 
Preterces, with the ſeveral caſes adjudged 


thereon, 2. Hawk. P. C. 7th edit, 116, 


117. a 


againſt 
GRANTHAM, 


The Queen againſt The Inhabitants of Puttenham. Caſe 286. 


order, &c. 


* PER CURIAM. 
plaint of the overſeers; 


A MOTION was made to quaſh an order of ſeſſions. 


The exception taken was, that it did not appear that there was 
-any complaint of the overſeers, 


only A. B. &c. quorum unus, do 


For which reaſon the order was quaſſiec. | 
Alike order of ſeſſions between The Queen and Inhabitants of. - 


Crediton was alſo quaſhed, for the {me reaſon, 


/ 


Anonymous. 


A ND B. being joint merchants, have goods jointly between 
them. A. delivers thę whole to C. in truſt for his executors, between joint 
and dies, and C. delivers them to the executors accordingly ; and merchants. 


6. as ſurvivor brings trover againſt C. 


TE 


Juſtices cannot 
make an order 
of maintenance 
except on com- 
plaint of the 
overſeers. 


The juſtices have no power but upon com- # [ 223] 


Ciiſe 287. 


No ſurvivorſhip 
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Eaſter Term, 8. Queen Anne, In B. R. 


Axoxymouss THE Cour held, that there is no ſurvivorſhip in merchan. 
dize (a), but an account given by the ſtatute ; and C. having per. 
formed his truſt is diſcharged, fo that the action ſhould be brought 

againſt the executor (5). | : 
(a) Co. Lit. 182. 11. Co. 3. Ex parte Drake, cited 1. Atk, 226, 
2. Brownl. 99. 16. Viner Abr. 242. Smith v. Barron 
( Brown v. Hedges, 1. Salk, 290. 2. Term Rep. 476. s 


Caſe 288. Buſton againſt Ridley. 
Becognizance IN EJECTMENT, R. Bradbourn being ſeiſed in fee, in the per 
record, Ec. 1658, entered into a recognizance before J. GLYNN, then Chief 


Juſtice of the common pleas. Then a recital of the proceſs out 

of chancery upon the ſtatute of Henry the Eighth, and an extent 
out of chancery thereupon. Two adminiſtrations were granted, 
one out of Durham, the other out of London. 


Six EDWARD NoRTHEY urged, there was no ſuch recorni. 
zance; for © . G:ynn,” he ſaid, never was Chief Juſtice, 


Adminiſtration PER Curiam. Where a man has Zona notabilia in two pro- 
where bona neta- vinces, there muſt be a double adminiſtration. But where a man 
bile, Se. has bona notabilia in one province, and goods only in one dioceſ 
| in ancther province, there the (archbiſhop's) prerogative take; 
place (a). And ſo if there be not bona notabilia in both provinces, 
the archbiſhop of the province where the bona nolabilia are jhall 
[224] grant the adminiſtration. A recognizance is a record, ® but 
inferior to a judgment. | g 


Nor, Hol r, Chief Fuftice, called it a p:chet-record. 


CHESHIRE, Serjeant. Non conſtat that this recognizance wis 
ever enrolled, and that it was only ambulatory ; and then the per- 
ſon that intitles himſelf to it muſt take out adminiſtration whereit ' 
was found ; but a record in one place is a record in all, &c, and 
they have not ſhewed where this recognizance was found. And 
becauſe it was acknowledged, it is not therefore neceſſarily to be 
preſumed that it was enrolled ; for though there is an officer ap- 
poinred to enroll it, yet he may bave neglected doing it, and for 
tuch negleQ a penalty is appointed (by the ſtatute). 


Recognizance a HoLT, Chief Juſtice. The ſtatute, f. e. the recognizance, is 
record where ambulatory, and is not certified into the chancery till the extent. 
taken, and local. 7 


(a) Quære, Of goods only in one archbiſhop*'s prerogative takes place. 
dioceſe in another province there the Nor 5 former edition. | 


PowELI, 


le 
* 


nt 


Faſter Term, 8. Queen Anne, In B. R. 


PowELL, Juſtice. It it appear to be taken at a Judge's cham · 


ber in Fleet-ftreet, Ic. it makes it local. 


Qual fuit concgſſum. 


And yet HE held it to be a record, upon the taking of it, before 
the enrollment ; and ſaid, that the enrollment was by a ſtatute in 
Queen Elizabeth's time. 


And the Court ſeemed to agree, that it is a record where it is 


ken, and ſo local. 


Sed adicurnatur. 


AT 


— 


Bos Tom 
a gainſt 


RivLitev. 


De 
' "Iv 


AT 
THE SITTINGS 


I N 
EA ER TER M. 


The Eighth of * Anne, 
AT. 
_ Guildhall, 


BEFORE 


. Sir John Holt, Xi. Chief Tuftice. 


- 


Anonymous. 0 a 
N an ation of aſſault and battery brought by the huſband In an aftiun of 
] apainſt the defendant for an intent to raviſh his wife, ſhe mas gs buſ- 
admitted a witneſs. Xe 3 
Hour, Chief Fuſlice, ſaid, it was bectuſe the wife cannot give Vie, his wife is 
my conſent, though it be not felony. „ 


Hor r, Chief Juſtice, held, that A. kat laid five pounds on Co. Lit. 6; 
the event of the cauſe, was no objection to the wife of A. being 2. — 504. 
admitted to be a witneſs, becauſe it ſhall not be in the power of 5? 
2 third perſon to N one who otherwiſe would be a good 


witneſs; 3 
And thereupon me was admitted to give evidence (a). 


(a) The general rule is, PBT To} caſes of high treaſon, Ray. t. Brownl. 
and wife cannot be witneſſes for oragainſt 47. 4. Hawk. P. C. c. 46. ſ. 70. Sed 
each other. Hill w. Hill, 2. Stra. 1093. guerre, 1. Hale P. C. 301. and rape, 
Harper +. Broughton, 2. Ld. Ray. 752. Lord Audley's Caſe, Hutt. 216. ; and 
Barker v. Dixie, B. R. H. 264 Field forcible marriage, Fulwood* s Caſe, Cro. 
v. Curtis, Cowp. 829. Rex v. Rudd, Car. 488. Perry's Caſe, 4. Hawk. P. C. 
Caſes Crown Law, 134. Rex v. Clivie ch. 46. . 79. ; and, as in the principal 
ter, 2. Term Rep. 263. Davis v. Dur - caſe, in aſſault and battery, Rex®. Azir, 
woody, 4. Term Rep. 678. But there . Stra. 633. | 
xe ſome exceptions to this Cul, as in 


Vol. XI. : $25 | AT 
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"JM 
THE SIT 
| af5 ad | 
E ASF E R TER . 

The Eighth of in Anne, 
AT 
Weſtminſter, 
BEFORE 


Sir John Holt, Rut. Chief Juſtice. 


*[225] 
Brown againſt The Corporation of London. Cuſe 290. 
PON an iſſue joined upon a preſcription for a toll, the de- a freeman of 3 
fendant produced a witneſs. 8 corporation diſ- 
| | 1 8 franchiſed with - 
The plaintiff objected, that he was a freeman, and fo intereſted. Fo —_ 


Upon which the defendants produced a judgment in THE, neh in 2 


MayoR's COURT, where, upon a ſcire facias awarded, and two cauſe for 4 tol? 
nibils returned, they had given judgment of his disfranchiſement : claimed by the 


But upon inquiry, the man faid, he never was ſummoned, and 1 
knew nothing of his disfranchiſement; therefore the proceeding Null. N. P. 290. 
being irregular, | | 

HoLT, _ Juſtice, would not admit the man to give evidence, 
becauſe the judgment in the mayor's court may be avoided, 


In this caſe it was likewiſe faid by HoLT, Chief Juſtice, that a 
man who uſes a way may give evidence whether a toll has been 
paid; and fo in the caſe of a nuſance; but if he contribute anything 
towards the carrying on of the ſuit, he cannot be a witneſs (a). 


(a) Rex v. City of London, 2. Lev. Stra 659. Wallin v. Shelly, 1. Term 
255. S. C. 2. Show. 146. Rex v. Car- Rep. 3023. Bent v. Baker, 3. Term 
penter, 2, Show, 47. Somerſet v. France, Rep. 27. . | 

s 8 2 Anonymous. 


Eaſter Term, 8. Queen Anne, In B. R. 


| Caſe 291. Anonymous. 


In what cae n ACTION or DEBT upon a bond againſt an executor, who 


exccurorſhallde £ % pleaded plent adminitravit. 


venteryexhibited The plaintiff's Counſel gave into court the inventory taken in 
„ the _ — court, and put it upon the defendant to diſcharge 


Burr. 1 | 

= HoLT, Chief Fuftice, ſaid, that where in the inventory it was 
ſet down © deſperate debts,” thoſe ſhall not be afſets, unleſs the 
plaintiff can prove that the defendant has received them. But 
| thoſe debts which are not ſet down ** deſperate,” whether arrears 

of rent, or any other, ſhall be accounted aſſets, whether paid or 


T] 


41 
THE SIT TINGS 
AFTER | : 
EASTER TERM, 
The Eighth of Queen Anne, 
AT 
Guildhall, 


BEFORE 


Sr John Holt, Kut. Chief Fuffice, 


| | [2261 
* Garnet againſt Clarke. Caſe 292. 
$SUMPSIT upon a promiſſory note, whereby the de- A promiſfory | 
fendant promiſed to pay ſo much upon account of his note to pay en 
77 5 . tber is not with- 
And 1T BEING OBJECTED, that there was no conſideration 2 4. ' 
toit; | ; 


1. Stra. 629. 


Hor r, Chief Juſtice, faid, that a promiſe *to pay to J. S.“ is 
good; but a promiſe to pay to J. S. upon account of J. N.” 

z not good, for that is not within the words or meaning of the 
ſtatute 3. & 4. Ann. c. 9. The conſideration implied in the ſtatute 
is, that when the party promiſes upon his own account, it muſt be 
preſumed he is indebted, or elſe he would not promiſe to pay it; 
_ where the promiſe is to pay upon account 6f a third per- 

(a) _ DE; 


In this caſe HoLT, Chief Juſtice, directed a verdict for the plain- 
tiff, but under controul, and ordered THE POSTEA to be ſtayed. 


(a) ee l ©, Lifſets, 2. Stra. 1211. Peirſon v. Dunlop, Cowp. 571. 
Joith v, Kendal, 6. Term Rep. 2123. | | 


33 | Maſon 


Eaſter Term, 8. Queen Anne, In B. R. 


Cafe 293. Maſon againſt Hogſden. 


A 2 may be Hor. Chief Fuſtice, ſaid, That barely being à factor does 
o witneſs, not incapacitate a man from being 2 witneſs i in a cauſe ; other- 
wiſe if he be intereſted (a). 


(a) See Schooling v. Grampire, Others v. Cooper, 3. Wilf, 40. Ball v. 
12. Viner, 25. pl. 36. Dixon and "ns x. Stra. 575. | 


. 


TRINITY 


TRINITY TREMLM 
The Eighth of Queen Anne, 
IN 


The Queen's Bench. 


Sir John Holt, Rut. Chief Juſtice. 
Sir John Powell, Kut. 
Sir Lyttleton Powys, Kit. Juſtices. 
Sir Henry Gould, Knut. +? 
Sir James Montague, Nut. Attorney General, 
Sir Robert Eyre, Knt. Solicitor General. 
— __——__—— 
f 12271 
* The Queen againſt Jennings. Caſe 294- 


R. RAYMOND moved to quaſh an indictment againſt In an indict- 
M the defendant, for refuſing to take upon him the office of ment for not 
a high conſtable, /:c#t debito et legali modo electus (not _ 8 

laying to what), at a court-lect held for the hundred of Farnbam, gating that he 


on the ſixteenth day of September.. | was duly elected 
: RL. a at a court leet, it 
The exceptions he took were, ſhall be pre- 


Fsr, That it was not ſaid to what he was elected, only licks n, pris - 


debito et legali modo electus, Sc. the office of high 
5 ä | CS | ſtable. 
Sed non allocatur. For PE CURIAM, It ſhall be preſumed TEES 213. 


that it was to the office of a high conſtable. I 


SECONDLY, It is ſaid, © ele&us fuit at a court-leet held on the In an indict- 

« ſixteenth of September.” Now MAGNA CHARTA, c. 5. enacts, ment for refu- 
« that ail leets ſhall not be held niſi bis in anno, once within a ſing ad be the 
% month after Eaſter, and the other within a month after Michael. no nn 
7 4 ; » ; „it muſt ap- 
mas (a), and this court is ſaid to be held on the ſixteenth of pear that the 
September, and they have not laid any preſcription to hold it at court leet was 


that time, contrary to the ſtatute, held at the time 
= preſcribed. by 


magna charta, but it may be held at another time by preſcripti 


(a) See Dyer, 353. Harg. Co. Lit. 117. notis. 3. Hawk. P. C. ch. 10. ſ. 4. and 8. 
. SIR 
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Dees Cro. Law, Oath, he might bc a witacſs : And that appearing, he was admitted. 


Trinity Term, 8. Queen Anne, In B. R. 


Tus Quzzz Six EDPwARD Nox THEY ſaid, that ſo it was in the caſe of 
De Rex v. King (a), but there the Court held the indictment good 


1 notwithſtanding. 
Raymond anſwered, that the reaſon of that caſe was, becauſe 
by the pleading over they had admitted it, but here we have pleaded 
not guilty. | - ? 
Hor, Chief Fuftice, ſaid, that an admittance, by pleading to | 
an indictment, does not make the indictment good, as it would a 
declaration. | LR” | 
a 288] *Sir Epwarpr NorTHEy likewiſe ſaid, that one may preſcribe 
| to hold a court-lect at another time than is named in Macxa 
CHAR TA; andit ſhall be preſumed that this was ſo. 8 


Hol r, Chief Fuſtice, and THE CoURT anſwered, that indeed 
one may preſcribe ſo, but unleſs that preſcription appear, it ſhall 
not be prefumed (5). Alſo, when a preſenti ent in a leet is re- 

moved by certiorari, the ſtile of the court muſt be ſet out exact, 
dut there needs no ſuch nicety in pleading (c). | 


And the incictment was quaſhed. 


(a) 3. Keb. 197. S. C. x2 Mod. 115. 8. C. Skin. 669. 
(e) See Partridge's Caſe, Cro. Eliz. 3. Hawk. P. C. 7th edit. c. 10. f. 8. and 
125. S. C. 2. Lecn. 28. 212. Porter Mr. Hargrave's Notes 10, 11, and 12. to 
. Gray, Cro. Elz. 245. Rex v. King, Co. Lit. 115. a. 
3. Keb. 230. Dakin's Caſe, 2. Saund. (e) King's Caſe, Cro. Jac. 43. See 
290. Fletcher v Ingram, 1. Ld. Ray. alto 4. Bac. Abr. 672. | 
69. Rex v. Barnatd, 1. Ld. Ray. 94. : 95 | 


Caſe 295. Fuooung againft Slaughterford. 

A juror having A T A TRIAL AT BAR in an appeal of murder; HoLT, Chief 
CO: Fuftice, ſaid, to which the reſt did not diſſent, that it was a 
grand Jury, or good cauſe of challenge by the appellee to one of the jur , that he 
of the coroner's S ge of PP gory 

inqueſt, or be. Was one of the grand jury who found the bill againſt the appellee, 
ing uncie to the upon Which he was indicted at Xing ſton aſſizes: Alſo that the 
priſoner, are being of the coroner's inqueſt, is good cauſe of challenge by the 


| = auſes of appellee: Alſo being uncle to the appellee, is good cauſe of chal- 
S. C. ante, 217. lenge by the appellant. | 


But the appellee denying him to be any relation, THz Covar | 
directed it to be tried on a voir dire. ? | 


An infant of any One being produced to be a witneſs againſt the appellee who 


age may te was under twelve years of age, : 
ſworn as a wit- , 2 

neſs, if he is con- The appeilee's Counſel objected to him for that reaſon; an 
cou: ofrhe dan beſides, they ſaid he had taken money. 


amn Hotr, Chief Fuftice, ſaid, that if be knew the danger of u 


iGg. 182. 
And 


Trinity Term, 8. Queen Anne, In B. K. 


And SECONDLY, Suppoſe he had taken money, that is no rea- It is no objec- 
ſon why his teſtimony ſhall not be taken; but if it be proved, the 2 2 a wha 
jury may give the leſs credit to his evidence. But ſuppoſe one —_ — 

ives or promiſes a witneſs money if the cauſe go on that ſide, he gom one of che 


2 be admitted to give evidence. | parties, | 
* Six PETER KING objected, that in an indictment evidence [ 229 
of diſcourſe preceging the fact is not to be given. In murder, a diſ- 
| courſe antece- 


But HoLT, Chief Juſtice, ſaid, that they might give in evidence dent to the fact 
anything that explains the fact, | _—_— in 

Tux APPELLEE being found guilty of the murder, came after- The words day, 
wards to receive the judgment of the Court; and being arraigned, ** Near, hour, 
and aſked what he had to ſay why judgment ſhould not be given: — ” 

Ms. EYRE, Solicitor General, moved in arreſt of judgment, that — — 
the appeal was not good; and took his exceptions to it. „ 


Fixs T, That there are two places mentioned in the appeal, Y. an. 
viz. that he was commorant at Shalſord, and that the fact was | 
done at Compton; afterwards it ſays, (die, anno, hora, et loco pred, 

« eandem JANE YOUNG percuſſit. „ 

SECONDLY, There is no venue laid to the aſſault; for it is ſaid Of the venue in 
that the deceaſed being at Compton, &c: © venit pred. CIS TOP. 3 Pa 
* SLAUGHTERFORD felonic?, voluntarie,et ex malitid ſud præcogi- 

4 rata ut felo dictæ dominæ reginæ nunc, ac contra pacem, &c. die 
« et hora pred. apud Couprox fred. in com. SURRIE, vi et 
« arms, Ic. ac in et ſuper eandem JANE YOUNG, in pace Dei et 

 « diclæ dominæ reginæ ut prefertur exiſten. felonice, voluntarit, et 

« ex malitid ſud precogitatd inſultum fecit; lo that the venue is 

only laid to the wenit vi et arms, for the ac ſeparates the fen- 
tence ; and if an aſſault be neceffary, it is necellary to lay a venue, 
for it is traverſable ; it ſhould have been tunc et ibidem inſultum 

At firſt Hor r, Chief Fuftice, Powys and GouLD, Jaflices, 
were Clear that neither exception was good; 


But PowELL, Juftice, doubted: 
And the matter being put off to the next day, 


HoLT, Chief Fuſtice, was of opinion, that neither exception 
was material. As to THE FIRST, when one place is the man's ad- 
dition, the other the fact, certainly © die, hord et loco pred.” ſhall 
refer to the place of the fact; and it is as well as if it had been 
eadem, for the place of the fact is the laſt before the pred. | 


As to the other exception, it is not material, for the aſſault is 
not neceſſary, for percuffit is a ſuffigient aſſault. As to Long's Caſe, : 
where perciſſit was omitted, that was * ſhewing the conſequence x 230 
without the cauſe: percuſſit implies an aſſault, but if it did not. 0 
dere it is ſaid, © went vi et ar mis“ to Compton, © ac inſultum facit 1 


Sc. ac cum guodam baculs, &c percuſſit, dans eidem J. V. unum 
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Trinity Term, 8. Queen Anne, InB.R, 


Yauxs « mortale vulnus, de quo guidem vulnere inſtanter obiit;” ſo that 
age if the aſſault was neceſſary in the venue, here it would be ſuff 


SLAVUCHTER» 
bon bu ciently ſet forth. 


PowELL, Juice, ſaid, as to the firſt exception, the precedents 
are die, hora et loco pred. But in an appeal there needs no addi. 
tion, for it is not within the ſtatute of Additions ; and it being faid 
* apud Compror injtazter obiit,” ties downghe troke to the 
place of the death. 


As to the ſecond he ſaid, 8 85 ce dedit mortal: lene would 
be bad. But in this caſe, hows cannot be a itroke without an af. 
fault. The old precedents are“ inſidiando et ex injultu.” But 
upon the petition of the clergy, becauſe it iook away the benefit of 
the clergy, in the time of Henry the Sixth it was left out, and 
afterwards i it was only ex inſuitu. In the cafe of Burgh v. Holl. 
croft (a), there is no afiauit laid; and indeed where there is 
Percuſſit, as in this cate, there needs none. 


Powys and GovuLD, Fuftices, were of the fame opinion, 


Variance be. © Then SIR PETER KING faid, there was a variance between the 
rween the vexire genre and the diſtringas; for the addition of one of the j Jury is & 4 
„ © os Chiddington, and it is Cheddrngton” in the d:/frizgas; and be 
| faid it was like © Palus”” for & Paulus, or “ Conflantanus” for 

% Conflantinus.” | 


But it appearing that that man was aged by the appellee, 
Tur Cavzr diſallowed the exception; 
And judgment was given guod ſuſpendetur per collum. 


PowELL, 7uflice, gave the ſentence: and THE COURT ordered 
a rule to the theriff of Surry to receive the body. 


oh Coke's Entries 52 


Caſe 296. Smith ezainſt Bowen, 


An appeal of T5; APPELLEE F Wii having demurred to the We . 


rurcer Lid NGEI took exceptions to it. 
$* p mcridiem, PE GREET P t 


0 8 FixsT, That the murder is laid to be done © p. nevi 
PP di,” 5 Suk cc circa decimami Boram ej uſdem diei; 5 35 and if the murder be * 

ficient. the night, by the ſtatute of Glouceſter, cap. . it mult be — . 
S. C. ante, 2:6. noble ejufdem dici; and though in Zaiy it be not dark at ten, yet i 


* [23 21 muit be fo pleaded, 


* 


5. C. Helt, 355. HoLT, Chief Fuſtice. In murder this is s ſufficient; but in an 
S. C. Id. Kay. indictment for burglary it would have been bad; for there it mult 

cc In 
An Ent. be faid in nocte; Sc. 9 it is not 8 unlets it be 1 
538. the nig lit 


SECOND 


Trinity Term, 8. Queen Anne, In B. R. 


SECOND EXCEPTION. It does not ſay, the aſſault was © vi ef 7 e mi in an 
t armis,” only venit vi et armis et inſultum fecit; and cited Wil- — 
ſon v. Laws (a). | en 


| | whole charge. 
THIRD EXCEPTION. There is no place ſet forth where the 
ſtroke was given; for it is ſaid “ die et loco pred. inſult. fecit; 
now before it is mentioned where the pledges lived, and afterwards 
where © venit vi et armis;”” now pra d. may refer to the place 
afore-mentioned, vi. where the pledges lived; ſo that there is no 
venue laid to the aſſault, 1 


FOURTH EXCEPTION, In the appeal it is *© murdujn” for variance; 
* murdrum,” and «© Georius for © Georgius. But upon exami- 
nation of the bill that was filed, it was right. 


Then the appellant's Counſel moved, that THE ROLL might be 
amended by the bill; which the appellee's Counſel oppoſed, and ſaid, 
that none of the ſtatutes for amendments extend to appeals ; and 

cited Tuchin's Caſe (b), and the caſe of Heyl v. Pitt (c). | 


As to the above exceptions; | 


Hol- r, Chief Fuftice, ſaid, that the © vi et armis” ſhall extend to 
all, and not only to the venit (d). And this is not like the caſe of 
battery or treſpaſs, for there there js a fine due to the queen. 


As to THE THIRD EXCEPTION, that « pred.” is good, for the 
place mentioned where the pledges live, is not part of the appeal, 


As to THE FOURTH EXCEPTION, that he thought there needed 
no amendment; but if there does it may be amended. Suppoſe in 
an action of treſpaſs there is an omiſhon of vi et armis in the decla- 
ration, and the original is right, the declaration may be amended 
by it. But as to the miſtake of © Georzus*” for « r it is 
in the freſh ſuit, which fince the /atute of Gloucefler need not be 
ſet forth; for if an appeal be proſecuted within a year and a day, it 
is ſufficient. : a = 


+ But he faid there was a miſtake in awarding the venire; for „ [ 232 1 | 
it is by ceſſet proceſſus, but he thought the right way was per vice= | 5 | 
comes non miſit breve, | . 3 


As to the amendment, Pow RTL, Fuſlice, ſaid, that by the com- 
mon law the roll might be amended by the bill, and cited 7. Hen. 4. 
c. 27. and Brook, tit.“ Amendment” 101. where an appeal was 
amended, But the original in appeal is not amendable. 8. Co, 
Powys and GovLD, Juſtices, were of the ſame opinion. 


(a) 4. Mod. 290. S. C. 1. Salk. 59. (5) 6. Mod. 164. 268. 
8. C 2. Salk. 589. S. C. Comb. 293. (e) 4. Mod. 158. 3. Salk. 38. 
Carth. 331. 8. C. 3. Salk. 380. (4, See Coke's Entries, 59. 
Skin. 443. 549. 551. S. C. Holt, is 
52. S. C. 3. Ld, Ray. 20. ; | | | But 


} 


8. c. 
S. C. 


Trinity Term, 8. Queen Anne, In B. K. 


8 matter was put off to the next day; 4 : | ref Juſtice, the 


When Mu. PeNGELLY for the appellee argued, that in this cafe 
4 i | 18 
there was 4 diſcontinuance of the 125 ; for it is ene 4 quoad 
. *: triand. exitum pred. ceſſet proceſſus, &c.“ whereas the venir- 
ſhould have been continued by a vicecomes non miſit breve. 


Ma. WarTACRE contra; ſaid, it was held well in the caſe of 
Armſtrong v. Liſle (a); | | 
To which Mr. Raymond anſwered, that in that caſe there was 


judgment for the defendant before demurtery fo that a ceſſet txitum 
was ſufficient. | | | | 


Mx. Ex E faid, that this was a diſcontinuance ; for here is a 
dies datus to the demurrer, and a ceſſet preceſſus to the iſſue, until 
the — be determined ; and the 1 are otherwiſe, 
and cited Raſt. 341. 555. 667. Co. Ent. 141. 476. 495. 5 

Raft. 49. and the cafe of Egerien v. Morton, 1. Bulſtrode, 8 


LuTwyYcH contra ſaid, that an appeal differed from a civil ac. 
gon; for here one may demur to the whole, and likewiſe take iſſue 
to the whole; but not in a civil action, and all the precedents 

Cited are of civil actions. But in the caſe of an appeal, where 

chere are two pleas to the whole, it is better with a ceſſet proceſſus 
to the vbenire, becauſe there will be no need of a venire, if the de. 
murrer be adjudged for the defendant z but it ” either way 
and in Co. Ent. 59. Bulſtreade, 69. it is adjudged in point. 

MIX. Erax, Solicitor General, replied, that in thoſe cafes there 
was judgment for the defendant. f | 


To which Hor r, Chief Fuſtice, anſwered, that though there 
was judgment for the defendant in thoſe cafes, yet the entry of a 
| ceſſet proceſſus was not the cauſe of it, for if there was à diſconti- 
*T 233 J nuance, the Court could have given no judgment at all. If 2 
| guare impedit be brought againſt three, two plead in abatement, 
and the other in bar, and judgment is given for the plaintiff as to 
the two; then it muſt be entered, but there muſt be a ceſſet ex- 
_ ecutio; and if judgment be given for the third defendant, and a 
verdict for the plaintiff, then the ceſſet executio will de continued 
as to the other two, — | 


Tut Cover gave their opinion as follows. | 
Hor v, Chief Fuſtice, faid, that upon conſideration they were 
of opinion, that this is the moſt proper way ; for it is in vain to 
proceed to iſſue, until the demurrer be determined; for if the bill 
6 on abate, there is an end. 2 =, | 
3. AppesLwhere As to the amending the appeal by the original bill, it is amend- 
amencable. able at common law; but if not, yet it is by 14. Edw. 3. c. b. and 


() 1. Kely, 89. 93. Tremain, 20. Skinner, 670. Carth. 394. | Comb. 410. 
Salk. 60. 12 Med. 8. 157. Hol, 63. ed 
5 7; (1 


Trinity Term, 8. Queen Anne, In B. R. 


tited Blackmoor's Caſe (a); for appeals are not excepted out of Smrvy 


It was doubted, whether a plea might be amended after judg- " 
ment upon error, and that was upon the word proceſs, which was 
thought did not extend to any plea after judgment upon error ; to 

' amend which the ſtatute g. Hen. 5. c. 4. was made, which it did 
by adding the word record, and the ſtatute 4. Hen. 6. c. 3. made 

tat perpetual ; in none of which ſtatutes appeals are excepted; 

the ſtatute 8. Hen. 6. enlarges the power of the Judges; but in this 
appeals are excepted ; he cited the caſe of Sir H. Tufton v. Sir 

John Aſbley (b, an amendment in a que warrants, and con- 

cluded, that it ſhould be amended ; for the aforeſaid ſtatutes extend 

to appeals, where by the record itſelf it appears to be a miſtake of 
the clerk. | 


PowELL, Juſtice, ſaid, there were very few things that were 
amendable at common law; a miſpriſion of a clerk was not, if 
there was nothing to amend it by ; but this is amending ore part 
of the roll by the other, viz. the recital by the bill; in this caſg 
the bill is verbatim the ſame as the count ; but in moſt caſes it is 
otherwiſe. As to the ſtatutes, I fee no reaſon why an appeal, which 
is a civil proceſs, is not within them, where it is not excepted, 
But I ground my opinion upon the common law. * As to the # [ 2 44 
Iſeentinuance, I think one way is 2s good as the other; wichout L 23 
the order of the Court, it would be a diſcontinuance. But we 
haye power to ſtay the iſſue until aſter the demurrer ; and this ap- 
pears to be ſo by the entry, yiz. © ceſſet proceſſus 948597 eadem ma 
« teria in lege aligus legitimo modo ter minetur; and that this way is 
uſyal as well as the other, the precedents cited ſhew. 4 


Powvs and GovLD, Fuſtices, idem pro cadem rations. 
And THE CourrT ordered, that the roll ſhould be amended, 


6) 8. Co. 156, 1 5 __ (3) Cro. Car. 144. 
x Maſcal againſt Days. Caſe 297. 
| A MOTION was made to diſcharge one who was a priſoner 
upon the act of parliament for Liſting. | | g 1 L. 


; , after ver- 

| The caſe was, there was a trial, and after verdict for the plain- * — him, 

tiff, the defendant liſted himſelf; and Hucks's Caſe laſt Term was may be taken in 
, Cited, where one was diſcharged u pon an excommunicato capienda, execution. 


he being ſo enliſted. fs | a 
Hor r, Chief Fuftice, faid, he was never of opinion, that execu- 
tions were within the act, though the Judges of the common pleas 
were of that qpinion. | 5 2 
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Trinity Term, 8. Queen Anne, In B. R. 


Mazear Hut there appearing to be fraud in this caſe, the defendant could 
en not be diſcharged, though it had been upon me/ne proceſs, much 


n leſs on an execution (a). 1 
{a} See Anonymous, ante; 197. Maſon v. Vowſon, poſt. 252. 
© Cafe 298. The Duke of Richmond againſt Coſtelow. 


The venue QA PETER KING moved to change à venue in an action of 
1 ſcandalum magnatum ; and cited Lord Shaftſbury's Caſe(a), 
— but 3 Hol r, Chief Juſtice, ſaid, the reaſon in Lord Shafi/dury's Caſe 
ſpecial cauſe. was, becauſe he had an intereſt in THE CiTy, and therefore he 
could not have an impartial jury there; and where there is a ſpecial 
cauſe, it is in the diſcretion of the Court, whether they will do it 
or not. But it is not uſual to grant it upon the common affidavit, 


22350 * Sis PETER KINO ſaid, that this action is given by the ſtatute 
22 1 of Richard the Second (B), and that impoſes a fine for the con- 
tempt to the Crown; and the late act of pardon diſpenſes with 


To which HoLT, Chief Juſtice, anſwered, that it did not par- 
don the private offence; 7 


And THE Cour refuſed to change the venue (c). 

(a) Shaſtſbury v. Craddock, 2. Jones, go. Tidd's Practice, 3 59. except in 
192. 1. Vent. 363. Skin. 40. 2. Show. caſes of neceſſity, Loft, 50. 3. Bl. Com. 
197. 8 384. or where local prejudices or inte. 
G 2. Rich. 2. c . 5. reſts might defeat the ends of juflice, 

(c) That the Court will not change Stra. 874. Burr. 1564. Cowp. 510, 
the venue in an action for ſcardalum mag- 1. Will. 77. Ld. Ray. 1418. Sellon's 
natum, ce 1. Lev. 56. 2. Salk. 668. Practice, 270. . 
Carth. 400. 2. Stra. 307, Gilb. C. B. | 


- 


Caſc 299. Anonymous. . | 
Finding an ate es SERJEANT DEE moved to diſcharge one upon com- 


man any tune mon bail, upon the liſting act. 
after liſting, ſuf- 


gclem to intitle The caſe was, One was lifted into the queen's ſervice, ſerved 
| to the benefit of ſome time, and afterwards was diſtharged, upon his finding another 
Wag, 


the liſting act, if 
the mir conti- | 
nue in che ſer- Phe. queſtion was, Whether the clauſe in the act, © or find 
32 * another able-bodied man, ſhall refer to the time of his liſting 
before a juſtice of the peace? or, Whether any time afterwards 
will do, provided the man whom he finds continues in the ſervice ? 


able-bodied man, who is now in the army. 


Tu Coun e were of opinion, that the latter was ſufficient; 


and thereupon the man was diſcharged. 


The 
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Trinity Term, 8. Queen Anne, In B. R. 


The Queen againſt Baker and Others. Caſe 300. 
IR EDWARD NORTHEY moved to quaſh a conviction of 8 of 
8 forcible entry, becauſe there wanted manu forti mtravit. | — e's 
Upon reading the conviction it was vi et armis intravit; _ 1 of manu 


Which THE Cour faid was bad; for it might be vi et armis 
and not manu forts, which are the words of the ſtatute. : 

Therefore quaſhed (a). 

(e) Warner and Collins“ Caſe, Cro. 2. Keb. 133. Rex v. John Storr, 
Hz. 461. Beverley's Caſe, Latch, 224. 3. Burr. 1698. Rex v. Baker and 


Rex v. Cox, 2. Bulſt. 258. Anony- Others, 3. Burr. 1731. 
mous, 1. Vent. 265. Rex v. Watſon, 


The Queen againſt Tyrrill and Barber. Caſe 301. 
AN INFORMATION in nature of a quo warranto, judgment per Information in 
nihil dicit, and a capiatur pro fine ; 725 | nature of gus 
8 ä | Twarranto, judg- 
The queſtion was, Whether this was pardoned by the late act r os ribi 
| cit, and a ca- 
* This cauſe was ſpoken to in Eaſter Term; and this Term - fiatur pro es 
5 | 3 tte fine is par- 
Hor r, Chief Fuſtice, delivered his opinion, that an interlecutory doned by the 
judgment is not within the exception in the act; for by a * judg- late act, but not 
% ment” is meant a final judgment, it being coupled with “ ſen. che offence to a 
« tence and decree ;? and a capiat. pro fine is only to bring them Pritate Perſan. 
in to receive the judgment of the Court. But this being a matter * [ 236 
of right, vix. in a que warrants, though the fine be pardoned, yet | 
the continuance of the crime is not: and he ſaid, he remembered : 
acaſe upon the act of Pardon in King William's. time, where the — 
fine for a nuſance was pardoned, but not the continuance of the | 
nuſance. He faid likewiſe, that where writs of error ſay « judi- 
« cium inde redditum ſit, it extends only to final judgments ; and 
ſo does the exception in the act of parliament. 
PowELL, Powys, and GovLD, Fuſtices, were of the ſame 
opinion; Ss 
Wherefore judgment was given, that the defendant ſhould be 
ouſted of his office tor committing the offence ; but that the fine is 
pardoned (a). | | : ; 
{a) See the caſe of Dr, Bentley v. The Biſhop of Ely, Fitzg. 107. 


The Queen againſt Layton. Caſe 302. 
A CONVICTION of forcible entry removed by certiorari, juugment in 3 
and the judgment given upon the conviction was, & gued ſinis convict on r 
© :mponatur, c. | | = | forcible entry 
5 i TY | | | may be entered 
by quod finis imponatur, or ideo confideratum : if the former, it is removeable by certiorari ; if the latter, 
by wit of errer.—S. C. ante, 46, 59. S. C. Fort. 173. 8. C. Salk. 106. 253 450, 
| 4 he 


SFr oro yd ng er _— 3 „„ 4 


Trinity Term, 8. Queen Anne, In B. R. 
Tar Qrzxzx The queſtion was, Whether the fine ſhould be entered ſo, of 
agamſt «1220 copſederatum eſt ?“ 


* TuE CourT held either way was good, there being precedenn 
| both ways. If the entry be © guid finis imponatur,” then it is re. 
moveable by certiorari; if << zdeo conſideratum, then by writ 
error : they cited Grefly's Caſe (a), and Rex v. Chandler (4). 


Tax Courr gave judgment on che certiorai i, that the con. 
viction ſhould be affi rmed. 


(a) 8. Co. 3. | 314. Salk. 358. 1. Id. Ray. 545. 581, 
(5) x. Sid. 156. 1. Lev. 113. 1. Keb, 5. Mod. 446, Thx 
$63. 572. 585. Holt, 214- _ Mod. 


*[237.] 
Caſe 303. Rice 924inft Wilmer, 


— in atrial a the defendant will bring on a trial by pRovrso, he muſt firſt 
give the plaintiff a rule of notice; or elſe, if the defendant be 
nonſuit, ſuch nonſuit will be ſet afide as irregular (a). 


(a) Lilly's Practical Regiſter, 84. 87. to the prafiice of the Court, the defen. 
612. 615. 617. Dodſon v. Taylor, dant may have judgment, as in caſe of 
2. Stra. 1055. Wilkinſon v. Poole, a nonſuit: and for the practice of the 
2. Stra. 797. Rule, Mich. Term, Court upon this ſubject, f ſee Tidd's Pac. 
4. Ann. — But now by 14. Geo. 2. c. 17. tice, 497+ 
if a . do — to een 


' Cale 304. Dillingham * Gately. 


Falſe Latin will AN ACTION UPON THE CASE upon a promiſfory note, and 3 
vitiate a writ, £ 1 gemurrer for falſe Latin in the original, which was © /icarent 


writ ſets 3 4 ad competum for © locaret, c. 


ide whole caſe, MR. RAVMOND for tbe Mamntiff ſaid, that falſe Latin, if i in- 
ws ns agg material, ſhall not abate a writ, 

Px Curran. In an action upon the caſe, the original ſets out 

the whole matter, fo that the original is as the bill; and thercfore 

falf? Latin ſhall not viciate it: but if it had been in -d writ, for 


—_ there is an exact form in THE nn, then it would | 


de bad (2). 
Judgment reſpandeas SEE 


(2) See the ſtatutes 4. Geo. 2. c. 26. the adminiftration of juſtice ſhall be i | 


and 6. Gro. 2. c. 14. f. 5. by which, ali the Eng! tongue and language only. 
proceedings N58 which concern | Ld 


, Caſe 305. Calling ogainf Delafountain. 


Deciaration on a Hour, Chief Juſtice, faid, that upon an action by an affignee 
dail bond. - of a ſheriff's bond, it is enough to ſet forth, that the bond 
was pro comparentia of the defendant ; pcs there is no need of 


ſett out the matter at large. 2 
Us | Hopwood 


5 So > ry- 


Trinity Term, 8. Queen Anne, In B. R. 


Hopwood agai¹¹ẽ 5 Bareſoct. Caſe 306. 
IN A TRIAL before HoLT, Ce 7u/tice, in an ation of cove- Where publig 1 
- nant, this cafe was reſerved for the opinion of the Court. taxes ſhall be 


A building leaſe was made in 1672, by * Andrew Collins, for e on 

fixty-one vears, in which there was this covenant, that the leſſee 8 

« fou pay all ſum and ſums of money that now is, or ſhall be [ 238 ] 
« aſſeſſed or taxed for and in reſpect of the premiſes demiſed as | 
« aforeſaid, for chimney- money, church and poor, or viſited houſes, 
« or otherwiſe, above and beſides the rent reſerved thereupon.” 
In the vear 1698 the leſſee ſurrendered this leaſe, and a new leaſe 
was made upon the foot of the former, in which there was the ſame 

_ covenant as in the former leaſe. 8 

Atſter ſeveral arguments at bar, THE COURT this Term gave 
their opinion ſeriatim. | 2 

GovrD, Juſtice, faid, that the only queſtion was, Whether 3 

upon the wording of the covenant the leſſee ſhould pay the land- | 
tax? He faid, that the words © zr otherwiſe” make it a charge 
upon the tenant, . for they muſt have ſome intent ; and this ſeems 
to be the plain intent of the parties : theſe two indentures refer one 
to the other; the tax of royal aid had been. before the covenant 
was made, ſo was chimney- money, though determined at the time of 
making the ſecond leaſe, and yet it was put in. It was objected 
in The Archbiſhop of Canterbury's Caſe { a), where the queſtion was, 
Whether lands belonging to The College of Maig/tone ſhould be 
exempt from paying tithes ? that by the ſtatute 31. Hen. 8. c. 13. 
the words of which are, © All monaſterizs, colleges, &c. which 
« ſhall come to the king by diſſolution, or any other means, 
ſhould be exempt from paying tithes ;*”* that this coming to the 
king by act of parliament was not within that ſtatute. But it was 
there held, that the college being given to tae king by the ſtatute 
1. Edw. 6. c. 14. and an act of parliament being of a ſuperior 
nature to all other conveyances, it is not within the general words 
of the ſtatute of 31. Hen. 8. c. 13. © by diſſolution or any other 
« means,” Likewiſe where the ſtatute 13. Eliz. c. 10. ſpeaks of 
« deans and chapters, colleges, parſons, vicars or others, having 
« fpiritual promotions ;*” it was reſolved, that theſe words did not 
extend to biſhops, cauſã qua ſupra. To which he (i. e. GouLD) | | 
anſwered, that the /tatute of Marlbriage (V provides, that eſſoins | 4 
« ſhall be admitted without oath, in curid baronis vel aliis curits,?? 
and yet it is held, that theſe genera] words extend to the courts in g F 1 
Meſimin ſter-Hall. Therefore he was of opinion for the plaintiff. [ 39 


„ 


Pow vs, Fu/tice, the ſame for the plaintiff. | | Fi + 
PowELL, Tuſtice, ſaid, that this covenant extends to the land- tax; : : 
but he did not tizjnk it would extend to all taxes in futuro. In leaſes, _—_ 
1 


taxes are diſtinguiſhed into ordinary, which relate to poor, church, 
&c. and extraordinary, which relate to thoſe impoſed by parlia- 
ment; and ſo the words “ or otherwiſe” would not extend to 


r INDIE II e 


(a) 10. Co. 46. | | (5) See 2. Inſt. 137. 
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ment to the contrary. Saycr £ Rep. 78. Term 26. Geo, 3. 


Trinity Term, 8. Queen Anne, In B. R. 


taxes of another nature impoſed by parliament. They lay great 


weight upon The Archbiſhop of Canterbury's Caſe, but he did not 


make any difference between perſons and things; and the reaſon 
of the conſtruction upon the ſtatute 43. Eliz. c. 10. is not upon 
the difference between perſons and things, but becauſe they ate 
not religious perſons. If a tax be given by parliament which was 
never known or in eſſe before, theſe words in the covenant would 
not extend to ſuch taxes: But if it had been worded thus, « jj 
cc taxes that ſhould be hereafter impoſed by parliament” all taxes 


whatſoever would be included. As to the ſecond leaſe, though it 


be ſaid that the intent thereof muit be conſtrued by the firſt Jeaſe, 
in that I do not agree; for we muſt take notice of the taxes that 
were uſual! at the time of making the ſecond leaſe. There are 


three ſorts of taxes: FIRST, Tenths and fifteenths, which are upon 


oods; and were uncertain until the eighth year of Edward the 


Third. This continued until the time of Queen Elizabeth, then 
came in /+bjeazes ; by which all men having ſuch an eſtate, were 
taxed, and called ſubſiy- men. In 1641 came in the land-tax; 


and to all theſe taxes the covenant will extend, but not to any of 
a different nature; and concluded for the plaintiff, 


Hor r, Chief Juſtice, faid, that taxes, which are for the benefit 


'of THE CROWN, and defence of the realm, cannot be impoſed but 


by act of parliament; yet the crown has a right to aſk them, upon 
any emergency, fo they have a virtual exiſtence, though no 2Qualone, 
13. Eat. 4. 15. 16.4. And this is not an extraordinary tax, but one 


always in * viris (or inuſu). He cited a caſe in the thirty- third year 


of Henry the Eighth, and Dyer, 52. pl. . where the king granted 
a licence to export bell metal, non obante any act made or to be 
made; and afterwards an act was made prohibiting it; and the 

udges reſolved, that the act repealed the king's grant: but the 

ook ſays, ** that otherwiſe it had been in the caſe of taxes (a).“ 
He ſaid, that it was likewiſe adjudged, that where A. made a leaſe, 
and covenanted to diſcharge the leſſee of << all burthens and charges,” 
(there being no tax at that time, but afterwards, a fifteenth being 
granted by parliament} the tenant was diſtrained for it; and tis 
was adjudged within the covenant ; becauſe taxes are always a 


charge in viris; and that that was a ſtronger caſe than this at bar; 


becauſe in the covenant there no taxes were named, as in this caſe, 
And though by the ſtatute 4. Will. & Mary it is enacted, © that 
« tenants thall pay the /and-tax, and deduct it out of their rent,” 
yet that hall not deſtroy this covenant (5) ; as where tenant in tail 


(a) Nor, A Quare is entered inthe But where there is an expreſs agreement 
. « to pay all taxes, land- tax. only except - 
() See the caſe cf Cranſtoun v. ed, the leſſor is only bound to allow 
Clarke, where on a leaſe in which rent at the rate and in the proportion to the 
as refered to be paid . without any rent at the time of the demiſe, and not 
& deduction cr abatement whatſoever,” for any increaſe on account of the im- 
it was reſo ved, that as the lard-tax act provement of the eſtate. Hyde v. Hill, 
enables the tenant to deduct this tax out 3. Term Rep. 377. S. P. Yaw v. Le- 
of his rent, he has, in all caſes, a right to man, 2. Stra. 1191. S. C. 1. Wilf. 21, 
ſtop it, unleſs there is an expreſs agree- S. P. Parrfither v. Lee, in B. R. Eaſter 


before 


| Trinity Term, 8. Queen Anne, InB.R. 


before the ſtatute 32. Hen. 8. e. 37. made a leaſe for his own life 


only, and entered into a recognizance not to do more; and then 
came the ſtatute 32. Hen. 8. c. 28. which enabled him to make a 
leaſe for three lives, or twenty-one years; yet it was held, that that 


did not avoid the recognizance. If this covenant had been before 
16425 it had not bound the tenant; becauſe there had been no ſuch 
tax before that time; and cited the caſe of Breuuſler v. Kidgell (a), . 


in the time of Milliam the Third, in point. He ſaid, the reaſon 


| why thoſe ſpecial words in the ſtatute 13. Eliz. c. 10. * deans and 


« chapters, and others having ſpiritual promotion,” did not com- 


' prehend biſhops, was, becauſe they were provided for in the pre- 


ceding act. | 


(a) Salk. 198. 615. 5. Mod. 368. Comb. 424. 466. Carth. 438. 3. Salk. 340, 
12. Mod. 160. Holt, 175. 60g. | 


Simms againſt Peters. 


Hoy woop 


azainſt 
BAR ETOOr. 


ä Caſe 307. 
M* EYRE, Solicitor General, moved to quaſh a writ of error Variance be- 


for a variance in ſetting out the record: Ihe writ mentioned teen writ of 


only three defendants, whereas in the record in the court of com- ky 


mon pleas there were five, | | 


error and the 
cord. 


* HoLT, Chief Fuſtice, thought it well; becauſe the reſt being - [ 241 ] 


 @quitted, there was no need to name them in the writ of error, 


PowWELL, Fuſtice, being of the contrary opinion, 
Ajournatur. 


But afterwards, abſente Hol r, Chizf Juſtice, the writ was 
quaſhed PER CURIA . | =» 


2 


WEE nn 
3 
; 


Ar 
THE SITTING 
oo AFTER 5: 
TRINITY. TERM, 
The Eighth of Queen Anne, 


1 


Guildhall, 


BEFORE 
Sir John Holt, Kut. Chief Juſtice 
o * 


The Court of Queen's Bench. 


Hall againſt the Wife of William Gates, Executrix t 
her Huſband. | - 
| ! OLT, Chief Fuſtice, ſaid, that if a perſon receive a woman A huſband is 


who has run away from her huſband, and lay out money not obliged to 
pay debts con- 


for her, the huſband ſhall not be charged ; becauſe the 
wife has eloped. But if the wife continue to live with her huſband, 
and take up neceſſary goods, though without the huſband's con- 
ſent, the huſband is obliged to pay for them, unleſs he forbid people 


to truſt her (a). 


(a) Dyer v. Eaſt, 1. Mod. 9. 
Manby v. Scott, 1. Mod. 124. and the 
Caſes to Note (a) 1. Mod. 143. Fowler 


v. Dingly, 2. Stra. 1123. Etherington 


v. Parrot, 1. Salk. 118. Conner v. 
Martin, Stra. 5 16. Robinſon v. Goſ- 
nold, 6. Mod. 171. 8. C. Salk. 119. 


Bolton v. Prentice, Stra. 1214. Morris 
v. Martin, Stra. 647. Manwaring v. 
Sands, Stra. 706. Child v. Hardyman, 
Stra. 875. Todd v Stoakes, 1. Ld. 


Ray. 444. S. C. 12. Mod. 244. Carr 
v. King, 12. Mod. 372. Hatchet v. 


Baddeley, 2. Black. Rep. 1079. 


T3 Crifford 


0 Caſe 308. 


tracted by his 
wife after elope - 
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Caſe 309. Crifford againſt Berry. 


deb. aſſump. lies b JF AGES are due to A. from the Eaſt India Company ; he orders 
not by C. againſt | 


1 B. to receive the money, and pay it to C. to whom he i is 
d indebted; C. brings an indebitatus afſump/e it againſt B. 


dered by A. to 
ne by B. Hour, Chief Fuſtice, ſaid, that the action could not be main« 
tained by C. 
| Whercupon the plaintiff was nonſuited. Vide ante. 


MICHAELMAS 


MICHAEL MAS TERM, 
4 e Eighth of Queen Anne, 
I N 


The Queen's Bench. 


Si John Holt, Knt. Chief Fuſtice. 

Sir John Powell, Kut. 

Sir Lyttleton Powys, Kut. Fuſtices. 

Sir Henry Gould, Kut. . - 

Sir James Montague, Kut. Attorney General, 

Sir Robert Eyre, Kut. Solicitor General. 

— —— — 

: „ „ 1 

* The Queen again/? Tooley, Arch, and Lawſon. Caſe 310. 
T* DEFENDANTS were indicted at Hicks's HALL, the IH a conſtable ar- 


one as principal, and tne other two as acceſſories, for the reſt a woman 


murder of John Dent, a conſtable; and being tried at ee, as 2 Soy 
2 1 orcerly perſon, 
Tye OLD BAILEY, the jury found A SPECIAL VERDICT, as © P* ON 


follows ; in the round. 


2 5 f 5 I 8 | bed houſe, and a per- 
That by aſtatutemade in the twenty-ſeventh year of Queen Eliza- en , 


beth, for the good government of Ii eſtminſter, it is enacted, ** that for ing to rel aſe her 
c reformation of diſorders in that city, the dean, high ſteward, or his from ſuch con- 
& deputy, or two capital burgeſſes, may hear and puniſh incontinen- finement, ſud. 


4 cies, according to the cuſtom of London ;“ that by the cuſtom of _— — 


London, any conſtable of any ward, pariſh, or precinct, may execute gent m alice, kit 
his office throughout the whole city; that within the city, borough, a man who is 


and liberty of Meſiminſter, it has been uſed, that every perſon duly acting by the 


appointed conſtable of any pariſh, within the liberties of the city, command and in 
| a. d of the con- 


borough, and vill of VMeſiminſter, his office of conſtable in and Rakbs 4 
through the whole city and borough of 7/*/tminſter, and the liber- j,,4,.. ods 
ties thereof, has executed and uſed to execute; that on the eighth and not murder, 
of March, in the eighth year of Queen Anne, three commiſſioners, 5 C Holt 485. 
duly appointed by virtue of the act for the recruiting of the army, 3. C. 2. Ld.Ray. 
for putting the act in execution, by virtue of that act, made a 1296. 
warrant under their hands and ſeals directed to the conſtables of the 
pariſh of St, Margaret's Meſtminſter, within the ſaid city of //ejt- 

| T 4 minſter, 
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Tax Qrexzzx minſter, thereby commanding the conſtables to make ſearch within 


oganfi 
TootE v, Ar cn 
AND LAWSON, 


243 


the ſaid city and lib: rty for perſons within the deſcription of * that 


act.z. whica warrant after that day was delivered to Samuel Bray 
th n and yet conſtable of the pariſh of St. Margaret's, to be . 
ecutsd,; that after that day Samuel Bray, into the pariſh af 5. 
Paul's Covent Gar len, within the city and liberty of Ieſtminſter, 


to <xecute that warrant did come and was; that within the pariſh 


of St. Pau”s C;vent Garden there was and is a conſtable belong. 


Ing to that p:riſh ; that Bray before had ſent to Fohn Dent, to aſſt 


| hin to execute that warrant ; that after the ſaid eighth day of 


#7arch, between eight a id nine at night, at the ſaid pariſh of Sz, 
PauPs Covent Garden, the ſaid Samuel Br ty, ftaying to execute 
that warrant, one Anne Dems, in the ſtręet between the Play-hauſe 
and the Roſe Tavern, he then and there found, whom he ſuſpected 
to be a aforaeriy per ſon, and then and there as a diſorderly perſon 
took into his cuſtody, as conſtable of the city and liberty of I/eſt- 


minſter, to carry her to priſon for her. ſafe cuſtody ; that Anne 


Dekins had been before taken up by Bray, as conſtable, as a dif- 
orderly perſon; that at her being taken up by Bray on the faid 
eighth day of March, ſhe had not miſbehaved herſelf; that Bray 
had no warrant to take her or detain her; that after the taking the 


ſaid Anxe, the priſoners ( Bray then having her in his cuſtody), in 


another place called Covent Garden, did meet (they being all 
ſtrangers to Anne Dekins), drew their ſwords and aſſaulted Bray, 
to reſcue her from his cuſtody ; that Bray ſhewed his conftable's 
ſtaff, and declared he was about the queen's buſineſs, and intended 
the priſoners no harm; whereupon they put up their ſwords, and 
Bray carried the woman to the round-houfe ; that the priſoners a 
little after (the faid Aune being in the ſaid priſon, in Covent- Garden 


aforeſaid), drew their ſwords again, and aſſaulted the ſaid Bray on 


*[ 244 ] 


account of the impriſonment oi the ſaid Anne, and to get her dil- 
charged; that Bray called ſome perſons to his aſſiſtance, to keep 
her in cuſtody, and to defend himſelf from the violence of the pri- 
ſoners ; that Dent came to his aſſiſtance; that while Dent was in 
the conſtable's aſſiſtance, and before any ſtroke given, the priſo- 
ners gave Dent the mortal wound in the indictment mentioned, 
* of which he died, as in the indictment; and that the two others 
were aiding and affiſting him that gave the ſtroke ; but whether 
the defendants were guilty, &c. e 

This ſpecial verdict being removed by certierari into the court 
of king's bench for the opinion of the Court, | 

Mz. Ra TMoxp argued for the queen, that it was murder. He 
ſaid there were two points to be conſidered in the caſe. FIRST, 
Whether Bray was in the execution of his office, for then it is 
murder. And SECONDLY, If ndt, yet {till it is murder; becauſe 
here was not a ſufficient provocation. 


As to THE FIRST POINT he cited Machelley's Caſe ( a). Con» 
ſtables may ſeize diſorderly perſons, and were officers at common- 


(2) 9. Co. 66. | 
8 law. 
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bw (2) 3 and not only diſorderly perſons but ſuſpicious perſons 
alſo (%) ; and we muſt rely on the caſes cited, becauſe the ſpecial 


Tur Quezn 


agairf 


Tool zv, Ad cn 


verdict only finds her to be a ſuſpicious perſon; and it being found, an» io 


that ſhe was a ſuſpicious perſon, Bray had authority to ſeize her. 


It will be objected to me, that he being conſtable of St. Mar- 
garet's, was out of his precin& when he took up Anne Dekins in 
St. PauPs Covent Garden (c). To which it may be anſwered, that 
the ſtatute 27. £/:z. found in the ſpecial verdict, has relative words to 
the city of London; and by cuſtom of that city, any conſtable within 


that city may exerciſe this authority throughout the city; and _ 


though conitables are not named in the ſtatute, yet other peace-offi= 
cers being named, a conſtable ſhall be comprehended: as if a re- 


medial law de made, and but one perſon mentioned, yet it may ex- 


tend to others; as the ſtatute De Circumſpectè Agatis; where the 
Biſhop of Norwich is only named, yet all other biſhops are compre- 
hended (4). It 15 found that they uſed to exerciſe their authority 
all over Meſiminſter, though they have not faid time out of mind; 
and though in pleading it ſhould have been ſet forth, yet it is well, 
as it is in a ſpecial verdict (e). His having a * warrant from the 
commiffioners of the recruit act, does not hinder him from ſeizing 
2 diſorderly perſon, in breach of the peace. 8 


ltmay be obje cted, that ſhe was no diſorderly perſon (f). To which 
it may be anſwered, that the conſtable having had her before in his 
cuſtody, as a diſorderly perſon, might well ſuſpect her again, it 


being between eight and nine at night, and between the Playhouſe 


and the Roje Tavern. 


As to THE' SECOND POINT ; ſuppoſing him not in the execution 
of his office, whether here was a ſufficient provocation to make it 
manſlaughter only? And he ſaid it was not; for it is found, that 
Anne Dekins being in cuſtody, the priſoners all drew their ſwords 
and aſſaulted Bray, upon which he ſhewed his ſtaff; and ſo if there 
was no provocation, it is murder, for the law implies malice (g). 
If Anne Dekins had herſelf reſiſted, and killed the conſtable, it had 


been but manſlaughter ; otherwiſe as in this cafe, where a ſtander- 


by kills the conſtable. If ſpeaking words whereby a man may ſuffer 
damage in his reputation, ſhall never be a ſufficient provocaticn to 
make it manſlaughter (5), much leſs a wrong done to a ſtranger z 
becauſe not ſo great a provocation; ſo that in all caſes there muſt 
be a proportion in the provocation ; as if a man break my cloſe, 


(a) 4. Inſt. 265. and the Year-Books (d) He cited Fitz. Abr. Prohibition." 
to. Edev. 4. pl 18. a. 5. Hen. 7. pl. 7. b. 2. Inft. 487. Statute 1. Rich, 2. c. 12. 
22. Fqw. 4. pl. 35. and Plowd. 36 c. | 

(5) Year-Books 5. Edw. 3. pl. 14. (e) He cited 2. Roll. 699. Trinity 
13. Hen. 7. pl. 11. a, and Lambard's Term 13. Car. Alton v Guaſh. 

Juſtice, fol. 12. | (J) 3. Hawk. P. C. ch. 13. ſ. 6. 
| (e) FT ER, Juſfice. He was no con- 4. Bl. Com. 289. and Rex v. Bootie, 
{table in the precinct where the arreſt and 2. Burr. 864. 

impriſonment were, Foſter C. L. 312. (g) Hale, 45. 3. Inſt. 52. 
uri. () Kell 55. 


and 
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Tux Quzzx and J with a ſtake beat his brains out, it is murder (a). And there 
eee muſt be an open act of violence done to make it manſtaughter. He 
any Lawson. ſaid, he expected Hop in Huggitt's Caſe (b) would be cited againſt 

him; but this caſe is different from that; for there they came civilly 

and demanded a ſight of the warrant, but in this caſe, the very firſt 
act was an aſſault upon the conſtable, their ſwords were drawn 
and an actual fighting, which increaſes the provocation ; here 
was an aſſault upon the perſon killed before a blow given by thoſe 
.of his party ; there was no warrant, but here was a known perſon 
of the law: fo upon theſe reaſons he ſubmitted it, FIRST, Whe. - 

[246] ther he was in execution * of his office. SECONDLY, If he Wag 

not, yet here was no ſufficient provocation. 


Ms. PExNGELLY for the priſoners argued, that the conſtable 
was not a known officer; for that no authority was given to con- 
ſtables by 27. Eliz. for chat act is not univerſal, as the ſtatute De 
Circumſpectè Agatis, or the ſtatute of [Yeſtminſter, concerning the 
warden of THE FLEET, but only a particular juriſdiction given to 
particular perſons, from whom the conſtable had no warrant; but 
this warrant was given by the commiſſioners of the recruit act; 
and though in 3 the cuſtom may give a juriſdiction to the 

conſtables to ac 


22 ³ĩðVNu —8 

A N n . LLP r "7:0 n 

* LEAST. in, ie Tt b Mt ar PPE Rf ERS 2 4 75 1 ER 7 N © 2 

, , 4 „ N . . fri n by 3 N 

I „ ap nayrr k,n 22 %%%ͤͥ YO OG RES „ 
W %%% 8 e 
** 3 2 FF * e 3 ye; - 4 e #9 IRA 

> Po 4 I 5 

„ — 
1 4 bes Tad "RY * 


(OM 


025 of Rinks 3 * 
K 


all over the city, yet in Neſtminſter there is no 
ſuch cuſtom. The ſpecial verdict finds, that ſuch a cuſtom has 
been uſed in Neſtninſter, but docs not ſay time out of mind;” 
and the act of Elizabeth being here found, makes it plain that they 
do not pretend to ſuch a cuſtom time out of mind. In the caſe of 
The King v. Chandler (c), it is ſettled, that a conſtable cannot go 
out of his precinct. But a juſtice of the peace, by his warrant, 
may appoint a conſtable by name to execute it anywhere within 
the juriſdiction of the juſtice of peace. It does not appear that 
they were appointed commiſſioners for this particular place or 
county; but it is only ſaid, they were duly appointed commiſ- 
fioners ; and by the act, the execution of their warrant is reſtrained 
to particular officers within their juriſdiction ; and. in this caſe 
there was a particular conſtable of Covent Garden, ſo that there 
was no failure of juſtice ; and therefore the conſtable here uſurped 
an authority, and conſequently was a treſpaſſer to ail people he 
took up. But ſuppoſe he was a lawful officer, yet that will not 
juſtify acting beyond his authority; it does not appear that he at 
ed under the recruit warrant z and though ex icio, if he ſee per- 
ſons hghiing he may refrain them, or take up ſuſpicious perſons, yet 
the taking this woman is not lawful ; for ſhe was very decent at 
the time, and therefore no cauſe of ſuſpicion : but they ſhould have 
| found her to be @ nigbt- walker, as is uſual in thoſe caſes (4), 
Of 247 ] * Upon taking up a ſuſpicious perſon, it muſt appear that there 
was juſt cauſe of ſuſpicion, as a felony done; for the cauſe of ſuſ- 
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(a) Mawrgridge's Caſe, Kely. 132. (d) He cited Hern's Pleader, 392. 
(6) 1. Hale P. C. 465. Sze Foſter's 458, 489. the ſtatute 15. Edtu. 1. c. 4. 

C. L. 314. and Upper Bench Precedents, 111. 218. 
(c) Hilary Term 11. Vill. 3. 522. | 
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picion is traverſable (a). If the conſtable had no authority, he 
was in an actual breach of the peace, might be indicted, and 
is liable to all the conſequences of it; but where the officer is 
killed in the execution of his office, no doubt it is murder (5). 
But in this caſe, if Bray himſelf had been killed, it had not been 
murder, much leſs killing an aſſiſtant. As to the provocation 
it is found, that they did not ſee the firſt arreſt; but they ſaw 
her under reſtraint, and Bray was continuing the treſpaſs ; when 
they came up, they came to reſcue the woman who was unduly 
reſtrained, and their ſeeing her under reſtraint takes off all im- 
plied malice z and ſince it is not found that they were upon an ill de- 
ſign, they cannot be ſuppoſed to have any previous malice. There 
is in the ſtatute of Stabbing, 1. 7ac. I. c. 8. a remarkable paf- 
ge to this purpoſe (c). So in the caſe of The Protector v. Bucks 
ner (d), and in an anonymous caſe in Kerfway's Reports (e). The 
conſtable, ſays Mx. RA MOND, was about the queen's buſineſs. 


rity; and as to their treſpaſs growing more and more outrageous, 
I anſvgzr, fo did the provocation. I he point they went upon in 
Hiphin Huggitt's Caſe, was upon the reſtraining the liberty of the 
ſubject; and though it was objected by MR. RavymonD, that there 


was fighting, yet that is not to the purpoſe ; for in Mawgridge's 


Tux Quzzx 

againft 
Tool EY, Ann 
AND LAWSON. 


But they drew their ſwords, not imagining he had any ſuch autho- 


Caſe, the firſt act of violence being done by Mawgridge, it was 


held murder, notwithſtanding the reſiſtance that Cope made V. 
If there was no original malice againſt Bray, there could be no 
derivative malice to Dent, who came to his aſſiſtance; for where 
there is no malice in the principal, it cannot egred?re perſonam (g). 


* Upon arguing this caſe, 


Horr, Chief Fuftice, ſaid 
15. Edw. J. c. 4. too largely; 


(a) He cited 12. Co. 92. Stiles, 166. 
2. Roll. Abr. 56. 590. 559. 2. Inſt. 52. 
172. 3. Inſt. 118. 221. 2. Vent. 22. 
Bro. Abr. Commiſſion“ pl. 3. ; 

(6) He cited Cro. Car. 371. 537. 
Jones, 429. Hale, 56. 4. Inſt. 333. 

(e) By 1. Fac. 1. c. 8.1. 2. every per- 
ſon who ſhall ſtab any perſon that hath 
not then any weapon drawn, or that hath 
net then firſt ſtricken the party which 
ſhall ſo ſtab, although not done with 
malice af: thought, ſhall be adjudged 
guiity of wilful murder: but it is pro- 
Vided, ©* that this ſhall not extend to any 
« perſon, who, in keeping and preſerv- 
e ing the peace, ſhall chance to commit 
* manſlaughter, ſo as the ſaid man- 
© ſlaughter be not committed willingly, 
© wilfully, and of purpoſe, under pre- 
text and colour of keeping the peace. 

(4) Stiles, 467. The cafe was this: 
Haruuad and another perſon went to the 


You have taken the ſtatute 
for certainly a ſuſpicion barely 


lodgings of Buciner, in Drury-lane, and 
when they were in the lodgings the af. 
fiſtant took down a ſword in the ſcabbard, 
which hung in the room, and ſtood at 
the door of the chamber with this ſword 
undrawn in his hand, and kept the door 


* [248] 


to keep Buckner from going out until they 


could bring a bailiff to arreſt Buckner for 


a debt which he owed to Har u ; where 


upon, upon ſome diſcourſe between 
Euckner and Harwood, Buckner took a dage 
ger out of his pocket, and ſtabbed Har. 
od and killed him. Buckner was in- 
dicted on the ſtatute 1 Fac. 1. c. 8. and 
aſter very elaborate argument judgment 
was given for the priſoner, | 

(e) Keitw. 108. 136. 

( ) Keilw. 136. 

(g) Hale, 150. Dyer, 128, Coun. 
teſs of Saliſbury's Caſe, Plowd. 100. 
Stiles, 469. Keilw. 65. Thompſon's 
Caſe, Keilw. 87. 12. Co. 57. Keil. 115. 

conceived 
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conceived by the conſtable, is not ſufficient, without ſome act of 
|-wdnefs done. As to his having taken her up before, it does not 
a pcar that that was lawful ; but whether it was or not, it would 
not juſtify his taxing her up again (a); and though he was a con. 
ſtable, his itatt do-s not give hima licence to do what he pleaſes (0); 
and if he is. not in the execution of his office, but breaking the 
peace, then ſurely he may be reſiſted ; and as for Dent, he aſſaulted 
her, and it is all a continuance of the ſame act ; and though it be 
not lawful to reſcue, yet certainly the taking her may be a provo- 
cation; and that is /Zoptin Huggit's Caſe. | 

Pow, Fuftice, ſaid, he would extend this act as far as he 
could to ſuppreis vice. But taking it for granted, that the con- 
ſtable was within his juriſdiction, yet he could not juſtify taking 
up this woman. Whenever a conſtable may take up any perſon, 
it uſt be either for an actual breach of the peace, or upon good 
grounds of ſuſpicion ; and the cauſe of his ſuſpicion mult be ſhewn, 
becauſe it is traverſable ; and in caſe of ſuſpicion, where there is a 
felony done, there is no difference between a public and a private 
perſon ; but when a conſtable has a warrant, he is tied up to that 
warrant, to act only as that directs ; therefore Bray having taken 
up this woman without any juſt cauſe of ſuſpicion, ſhe was illegally 
impriſoned; and therefore a provocation to all the people of 


. England. 


thoſe were, 


Powys and GoULD, 7#/tices, were of the ſame opinion. 


This caſe was adjourned to Scrjcants- [nn, for the opinion of 
THE TWELVE JUDGES; 


And after ſeveral arguments, ſeven of them, v:z. HorT, Chief 
uſtice of the king's bench, Powtrt, Powys, and Govurp, 
uſtices of the king's bench; and Bux r, PRICE, and Lover, 
arons of the court of exchequer, were of opinion that the pri- 


ſoners were guilty of manſlaughter. 


TxEvoR, Chief Fuſtice of the court of common pleas, Tracy, 
BLEncowE and DoRMER, Fuſtices of the common pleas z and 
Warp, Chief Baron of the court of exchequer, were of opinion 
that it was murder. 

And the laſt day of the Term, the priſoners being brought to 
the bar of the court of king's bench, 


HozT, Chief Juſbice, delivered the opinion of THE TWELVE 
JeDGEs, as follows. . 


He faid, he would firſt ſhew the reaſons THE SEVEN JUDGES, 
who thought it manſiaughter, grounded their opinion upon; and 


{a) © The impriſonment of the wo- (5) Sec Foſtei*'s Crown Law, 311. 
vs man in this cafe,” ſays Mx. JusTies 317. | 
Fos rz, © was certainly unjuſtifiable,”* | 
Foſt. C. L. 312. N 0 


Fixsr, 
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FixsT, That it was a ſudden action, without any precedent Taz Quzzn 


malice, or apparent deſign of doing hurt, but only to prevent the 
impriſonment of the woman, and to reſcue her who was unlawfully 
refrained of her liberty; and if the woman was unlawfully impri- 
ſoned, then it cannot be murder; and cited Young's Caſe (a), and 
Mackelly's C:fe (b, where it is held, that if a conſtable be killed 
in the execution of his office it is murder; but it is otherwiſe, 
when he is doing a wrongful and oppreſſive act. It is not only ne- 
ceſlary to make it murder, that the conſtable is in the execution of 
his office, but he muſt give notice that he is come to keep the 
peace; and ci ed Thomfſon's Caſe (c), and ſo are Young's Caſe and 
Mackelly's Cafe to be ui derſtood; for if he do not give notice, the 
party may reaſonably ſuppoſe that he came to aſſiſt his adver- 


fary (a). 1 ts 

Tu SECOND thing to be conſidered is, whether Bray was in 
the execution of his office. The ſtatute 27. Eliz. does not name 
a conſtable, but only a power is thereby given to the dean, high- 
ſteward, and capital burgeſſes of , ſiminſter; but ſurely it does not 
follow that the conſtable has ſuci a power; and WE ARE ALL 
AGREED, that the power of the conſtable is no greater than it was 
before this act: ONE of my brethren held, that Bray was conſtable 
die fatio; but that cannot be, ſince there was a conſtable at that 
time of Covent Garden. Now if the conſtable of one pariſh has 
not power over the whole liberty, then Bray had no more autho- 
rity than if he had been no conſtable at all. Suppoſe, for argument 
fake, that Bray was conſtable of Covent Garden; I AM OF OPINION 
that the taking up the woman was illegal, though ſhe had been in 
his cuſtody before; and if fo, he did not act as a conſtable, but as a 
*common oppreſſor. When he had her in his cuſtody before, the 
verdict does not find that ſhe was guilty of any diſorderly act; it is 
not a conſtable's ſuſpecting, that will juſtify his taking up a perſon, 
but there muſt be juſt grounds of ſuſpicion ; as in cafe of a felony 
committed, and that is traverſable (e). It would be hard, that the 
liberty of the ſubject ſhould depend upon the will of the conſtable ; 
2 his not liking the woman's looks be juſt cauſe of ſuſpi- 
cion | | 

TraiRDLY, The priſoners had ſufficient provocation; for if one 
is impriſoned upon unlawtul authority, it is a ſufficient provocation, 
out of compaſſion, much more when it is done under colour of 
juſtice : and cited Rey/zan's Caſe (, and 12. Co. 87. And where 
the libexty of the ſubject is invaded, it is a provocation to all the 
ſubjects of England. He ſaid, a conſtable cannot arreſt but where 
he ſees an actual breach ot the peace; but if the affray be over, 
and things quiet, he cannot arreſt (g). Conſtables have authority 


() 4. Co. 40. (. Inſt. 52, 
5) 9. Co. 65. S. C. Cro. Jac. 279. (J) Cro. Jac. 


(c) Keil. 66. a 
(e) See Foſter's Crown Law, 31. bol. 10 | "yy 
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Tax Qurzx by the ſtatute to arreſt perſons, but that muſt be by warrant from | 
a juſtice of the peace; but in this caſe there was no warrant, 


ToortryY, ARCH ; | 
any Lawsox. The reaſons of THE FIVE JUDGES that it was murder, were 
' theſe. ; ; | : 


Four oF THEM agreed, that the conſtable had no authority, 
but one was of opinion, that ſhewing his ſtaff was ſufficient; but 
I never knew that the conſtable's ſtaff was of ſuch efficacy, when 
the conſtable himſelf had no authority. = 


Fovk oF THEM held, that ſhe being a ſtranger to them, it wa 
no provocation ; otherwiſe, if. ſhe had been a friend or ſervant, 
But ſurely a man ought to be concerned for Macna Carr, 
and the laws; and if any againſt the law impriſon a man, he is n 
offender againſt Macna CHARTA, A 


We $SEVEN hold this to be no provocation, and we have good 
authority for it in Hepꝭ in Huggitt's Caſe (a); and this caſe is 
ſtronger than that. The Judges who were of opinion that that caſe 
was murder, went upon this reaſon, viz that he was a ſtranger to 
the perſon impreſſed; but though of a different opinion, yet gave 

| | judgment according to the opinion of the EIGHT. It was not the 
=. 4 [ 251 ] fighting that made it manſlaughter, but the provocation by the 
unlawful impriſonment; for if one without provocation draw his 
ſword upon another, and the ſecond draw, they fight, and after 

mutual paſſes the ſecond is killed, it is murder. 


Tre F1vE who think this cafe murder ſay, that to a relation or 

a friend it is a provocation, but not to a ſtranger; but that is a 
diſtinction not to be met with in the Books: he cited Plowd. 101. 
where two fight upon malice prepenſe, the ſervant of one of them, 
not knowing of the malice, comes to affiſt his maſter, and kills the 
other, this 1s held but 8 in the ſervant; which caſe is 
abridged Hale's Pl. Cor. 51. The reaſon of the caſe above, is not 
that he was ſervant, but becauſe Ie knew not of the malice. They 
ſay that Hophin Huggitt's Cafe is prime impreſſionis; but yet it is 

of good authority, being given upon mature deliberation, and re- 
| ſolved by EIGHT of the Judges. | | 


Tux they ſay, that in the caſe at bar, it could not be a provo- 
cation to the priſoners, becauſe they knew not that ſhe was ille- 
gally arreſted ; but ſurely ignorantia fai will excuſe, but never 
condemn a man: A man in this caſe acts at his peril, but he muſt 
not loſe his life for his ignorance of the fact, when he happens to be 
in the right; and cited Sir Henry Ferrar's Caſe (b), where he was 
arreſted by a warrant that named him Enight, whereas he was 
baronet ; and his ſervant killed the bailiff, this adjudged manſlaughter 
' only, becauſe he was arreſted upon an ill warrant. Suppoſe a man 
has a judgment againſt him, and goes abroad, and being informed, 
upon his return, that there are bailiffs in his houſe, he goes in and 
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kills one of them, but it proves that they are thieves that came to Tur Quzzw. 


rob him, he is in no fault. a 
Tootr Ev, ARCH 


It was likewiſe objected by THE FIVE, that it is dangerous to axv Lawgon. 
allow ſuch a power to THE Mog; but I think THAT no proper 


word to be uſed in a court of juſtice; and a provocation does not 


make it an allowing the offence, but only a mitigation of the pu- 
niſhment ; and for this the law makes the diſtinction between 
murder and manſlaughter. I hey ſay, that the priſoners came after 


the impriſonment was * over; but certainly their putting her in # [ 252 J 


priſon, and not carrying her before a juſtice, as they ſhould have 
done, is an aggravation; and why ſhould Bray call Dent to his 
aſſiſtance after the was in priſon? All agreed, that he was not con- 
fable of Covent Garden, therefore it could not be murder; for if a 


urit be directed to the ſheriff of Middleſex, and the man ſteps into 


Bucks, the ſheriff follows and arreſts him in Bucks, he kills the 
ſheriff, this is only manſlaughter. I am as much for a, reformation 
as any one, but in a legal manner; for © Vir bonus eft quis, qui 
« conſulta patrum gui leges juragque ſervat;“ and concluded it only 


manſlaughter (a). 


Bur vor, The Court would not call the priſoners to judg- 


ment, nor let them pray the benefit of the clergy, nor ſuffer them 


to waive the queen's pardon ; becauſe the Court was bound to take 
notice of the late Act of Grace, as a general law, whereby the 
manſlaughter 1s pardoned. | 


But they ordered a ſpecial entry to be made upon THE ROLL, 
that the Court would not give any judgment, becauſe of the ge- 
neral a& of pardon; therefore they were diſcharged as to the in- 


dictment. 


Upon which the ſheriff produced a writ of appeal, which was 
delivered to him; 


And Tye CourT HELD, that the priſoners were in cuſtody as - 
to the appeal, by the delivery of the writ to the ſheriff. 


(a) See Mr. Juſtice Foſter's obſervations on this caſe, Foſter C. L. 312. 314, 
315; 0 | 


Maſon againſt Vowſon. Caſe 371, 


A JUDGMENT was had againſt the defendant Votoſon, and Ifaftatute ena 
after judgment obtained, he voluntarily liſted himſelf a “ that no ſoldier 


ſoldier ; and after the ſaid lifting, he was taken in execution by 4 n 
e ler- 


virtue of a capias ad ſatisfaciendum upon that judgment. « vice by ary 
„ :— Pears. this the eat hed | ac- ed what- 
A motion was made this Term, that he might be diftharged ac- ,, eve; war 


cording to the late act of parliament, which ay”, That any per- this ſhall be un- 
« ſon that voluntarily lifts himſelf a ſcldier, ſhall not be taken out derſtcod by meſne 
« of her majeſty's ſervice by any proceſs whatſoever.” Tecs only, and 


* 


8 5 _ ſhall net pre- 
vent him being taken in exccution. 
- But 
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| Maron But PER CuglAu, The motion was denied; for the word, 
eget ©. any procels” muſt be intended only of a meſne oroceſt, and not 
Vowi®n. be extended to executions ; for that would * be hard upon Creditors, 
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. [ 253 ] and put them without remedy. ſ 
Wherefore Vrin was not diſcharged (a). | , 

(a) See Anonymous ante, 191. Maſcall v. Davies, ante, 234. p 

Caſe 312. Mrs. Pool's Caſe. | 2 


Cuſtom of Tou- A HABEAS CORPUS was directed to THE KEFPER OF Tur 
A to ſue a feme- CoMPTER, to bring up the body of Pal, to which 
+ aeg Feen they return the cuſtom, That a feme- covert ſole trading ſhall be ſued 
f as @ feme-ſele, and that the huſband is neither chargeable in boy 


* a. hoon” ran. 7 Une 6 freer 1 FFP CVA Ate — 
od 4 8 4 2 ” 1.2%. 4 $ 5 SEAS" © 
4 m wy a 7 * N 2 ; 4 In N * 
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or eſtate. | . 
Mx. SALKELD objected, that the cuſtom was bad, becauſe un- 
. reaſonable; for the huſband might take her goods. &c. ana if ſle J 
be were liable for debts, and not have her own goods to fatisfy then, þ 
4 then ſhe may be detained in cuſtody, without poſſibility of ever 0 
; being releaſed. - | _ : 
But PER CURIAM, The huſband has nothing to do with the 
s or money with which ſhe trades, and thoſe are liable to debts, 
As the may be ſued as @ feme-ſole, ſo may ſhe ſue fole for her devs 
owing to her within THE CITY; but for thoſe due to her elſe- tl 
where the huſband muill join (a). If a woman be found guilty of a 0 
battery, and fined, the huſband ſhall no: be liable. | 
(o) Moreton +» Packman, 1 Mon 6. 1796. 8 C. 1. Black. Rep 570. Fer- 
Largham v. the Wiſe of John Blewet, man v. Wocllaten, 3- Term Rep. 618, 
Cro. Car. 68. Lavie v. Plubips, 3. burr. Cawdel v. Shaw, 4. Term Rep. 361, 
Caſe 313. : _ Anonymous. N 


- het hrs - pot HET. Chief Fuſtice, and the reſt of the Court made it a Rule th 


affignabie till of Court, and ordered it to be ſcreened up in the office, 

| Hur days after that no bail bond ſhall be aſſigned in town until four d ys after the 
N „eee return of the writ; and not until i days after the return in 2 tl 
Caulcs. : (a) The Rule was, That where any kingdom, by proceſs iſſuing out ofthis Ns 
& defendart ſhall be arreſted by the court as aforeſaid, ſuch def-ndant ſhall ai 
c ſhtr.ffs of London or Middlcex, by pro- © have leave for fir days to put in good of 


4 cefs :ffung cut of the covrt of king's © bail after the return of ſuch proceſs, 
& bench, and ſhall give to ſuch ſher.ffa without any preſecution whatſzever io 
* bail-bond for his appearance on the © be made in the mean time on the bai}- 
& day ofthe return of ſuch proceſs, fuch bond to the ſheriff.” And ſee Bulleck 
« de tendart ſha't have leave for four days v. Lincoln, 2. Stra. 914. that if the laat 
« after that rctu:n to put in good bail at be returnable on the Wedneſday the bail. 
e rhe ſvii of the pla:niiff in ſuch proceſs; bond cannot be aſſigned until after Ma- 
& and with n that time all proceedings day, ſor the four d:ys are to be one inclu- 

4 upon the bail bond to the ſheriff ſhall | five and the other excluſive, and where 
« ſtay; and in caſe of arreit of any de- the fourth day is Szrdzy the party has all 
« fendant in an, other county of this the next day to put in bail. 

| | : : Anonymous, 
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Michaelmas Term, 8. Queeri Anne, In B. R. 


Anonymounss. Caſe 3174. 


R.  PENGELLY moved, that certain perfons, bound in a Appearance on 
M recognizance to appear in the court of king's bench, for a recognizance 


R. muſt be 


riot, might appear by is and not in perſon, being Poor, , 


people. 


not by attorney. 


But his motion was denied; for it is the conſtant practice to 


zppear in perſon, 


*[254] 

* Fitzgerald againſt Trant. | Caſe 315. 
NEST UPON A BOND by the executor of the obligee. A covenant not 
; to ſue one of the 


Upon oyer of the bond, it appeared that A. B. and Ci were bound obligors, is no 


diſcharge as d 


jintly and ſeverally to the obligee. The defendant pleaded a re- ,, reſt. 
lige made by the obligee to E. one of the obligors; and upon 
er of the releaſe, it appeared that the obligee nenne with 


B. not to ſue him upon this obligation. 


The plaintiff demurred. 


Anp IT WAS ADJUDGED, that a covenant not to ſue one of 
the obligors, where there are ſeveral, is no diſcharge againſt the 


others. (O.) 


Judgment for the plaintiff ; abſente HoLT, Chief Fuſtice, 


Smith againſt Bowen. | Caſe 316. 


THE APPEAL | being tried at THE BAR this Term, the appellee it a perſon be 
was found guilty of manſlaughter only; whereupon he prayed convicted of 


the benefit of his clergy : 


manſlaughter on © 
an appeal of 
murder, the king 


And Tue CourT being of opinion that the ſtatute which gives > 
the clergy extends to appeals, and that the burning in the hand, Jag = * 
being no part of their judgment, the queen could parden „ BE Lt 
cording to Biggins's Caſe (a) ; thereupon the appellee was imme; S. C. ante, 216. 
liately « diſcharged without bail (b), being pardoned by the late act 230. 


of Grace. 


(a) 5. C. 50.—See alſo 4. Inſt. 237. 
Hob. 294. and 4. Hawk. P. O. ch. 37. 
. 39. where this point is fully diſcuſſed 
and all the cafes on the ſubject cited. 

(5) See 18. Jia. c. 7. 4. Hawk. 


Vor. XI. 


S. C. Holt, 353. 
S. C. Ld. Raye 


P. C. c. 37. . 40. the 10. &. 22. Will z. 1288. 


c. 23. F. Ann. c. 6. 19. Ges 3. e. 74. 
4 Hawk. P. C. * ſect. 333» 3349 
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Michaelmas Term, | 8. Queen ane, In B. N. 


Caſe 317. i Dr. Butler apataſt Cobbet. 
Atandamus to ANDAMUS directed to “ the vice- chancellor of 98 
— & bridge,” and other commiſſioners of the land- tax, to make 


_ e an equal afleflinent upon the inhabitants of St. Andrew's Barn. 


equally. well. | | | 
SIR THoMaAs PARKER moved to quaſh the writ ; for that it 
ſhould have been, to mace an equal aſſeſſment upon the occupier; 
ol the land; for every occupier may not be an inhabitant, 

* [ 255 ] * HoLT, Chief Juſtice, ſaid, the writ was bad; but if it wi; 
good, « mandamus was not a proper remedy for an unequal tax. 
ation; but the proper remedy 15 by appeal to the commiſſioners: 
But perhaps it the aſſeſſors refuſe to tax any part, as the Caſe if 

Stirbitch Fair is, -a mandamus lies. | 


PowELL, Juſtice, ſaid, it was uſual to grant mandamus”; to 
overſcers, when they will make no taxation; but not upon ſug. 
geſtion that they intenc to make an unequal tax. 


A mandamus fet- ANOTHER EXCEPTION was taken to the writ, that it ſet forth 
ting out the year the year in figures; but being in Roman figures, it might be good 
infguresis good. for all that; otherwiſe if in Engliſo figures. 5 


The writ was quaſhed 1%. 


Cale 318. Stebbing again} Warner. 


In an action for IN AN ACTION oN THE CASE, the declaration ſtated, that the 


words laid to 1 defendant, endeavouring to charge the plaintiff to have him in- 


bavedeen ſpoken 1:02.44 for felony, ſaid of the plaintit theſe words, Damn nim he 


. e pick-pocket;“ et 25/tea in prejentia quamplurimarum apud, 


times, if ſome : 
of them are ac- Fc. Look here, he has picked my pocket, and taken out ali my 
tionable and © filver and gold, and cum him he is a pick-pocket ;” et poſtea 


| Others not, and h N. in alio quodem colleguie, Sc. * The rogue has pulled 


entire damages © out my pocket, and ſtole all my ſilver and gold from me;” ef 


de given, Kc. paſtea, Sc.. He has picked my pocket of all my money, and damn 


judgment ſhall : 4" be 
be arr:fted, ** the rogue, he is a picx-pocket. 

Six EDwWwARD NoRTHEsY for tbe plaintiff argued, that though 
it is not ſaid that he feionioufly picked the deiendant's pocket, yet it 
muſt be taken in the ſame fenie in which it was ſpoken ; which was, 

5 that he picked hig money out of his pocket, which is felony : be- 
ſides it is laid, tha} the defendant ſpoke them with intent to charge 
the plaintiff with felony, and the jury have found it to be with that 
intent; for they have tound the defendant guilty of the fact charged 
in the declaration; and he cited the caſes of Pe:;jon v. Gooday (a), 
Ralph v. Davy (b), Lord Say and See v. Stephens (c, Dromant v. 


49) Cro, Car. 327. 229. (5) Stiles, 150. (e) Cro. Car. 135. 


— 


Michaelmas Term, 8. Queen Anne, In B. R. 


er (a), Tirlot v. Morris (b), Fleming v. Gally (c), Rex v. Srzizixe 
Fray and the caſes cited in 1. Roll. Abr. 68. : againſt 


Wax IX. 
* RaymonD ad idem. The word c pick- pocket is actionable; f 256 ] 
and he cited the caſe of Mayden v. Mycocke ſe), where He is 4 25 
« clipper, and his neck ſhall pay for it,” were held actionable; and 
an anonymous caſe in Ventris (f), where “He is a clipper and 
« ;giner”? were held actionable ; and the caſe of Speed v. Perry (g). 
where judgment was given againſt the defendant, for ſaying of 
the plaintiff, «© You are 4 raſcal and @ villain; you have forgot 
« ſince you lived in Black-Boy-Yard; there you could procure 
« braad money for gold and clip it when you had fo done, and 
« then the ſheer could go.” | 3 | 


Ma. THoMPSON, upon whoſe motion the defendant was to 
' ſhew cauſe why judgment ſhould not be arreſted, ſaid, that & pick- 
« pocket” alone was not actionable; and the words were ſpoken 
at different times, and upon different colloguiums ; and the intention 
to charge the plaintiff with felony, is laid only to the firſt words, 
viz. „ damn him he is a pick-pocket;“ and if words that are not | s 
ationable be joined with words actionable, but ſpoke at different 
times, and under different colloguiums, and intire damages given, 
judgment ought to be arreſted ; and the words being ſpoke at dif- 
ferent times, one part ſgall not be taken to explain the other; and he 
cited the caſe of Watts v. Rymes (H), where in an action for ſaying, 
© You are a pick-pocket ; 20 picked my pocket and took away 
my money, and I will juſtify it; the judgment was arreſted, 
becauſe the words themſelves are not actionable. 

HoLT, Chief Fuftice, Sc. ſaid, it would be hard to explain words 
ſpoken at one time by what is ſaid after ward. : 

HoLT, Chief Juſtice. To ſay & a man is a pick-pocket, and has 
« picked my pocket, in common acceptation is actionable, but 
they have over-done it; and if there are any words found that are 
not actionable, the judgment muſt be arreſted ; * 


And another day this Term the judgment was arreſted, 


(a) Yelv, 136. (f) 2. Vent. 172. | 
(3) 1. Bulſt. 134. | (g) 2, Ld. Ray. 1185. 8. C. Salle. 
(e) 2. Brownlow, 280. 697. "i 

(4) 2. Brownlow, 280. (5) 2. Lev. 51. 


le) T. Jones, 235. 


Jones againſt Willſon. | Caſe 319. 


AN ACTION was brought by an adminiſtrator, and he declared fan 2dminiſira- 
* upon two counts; one upon a promiſe to the inteſtate in his * &</are on 


« | de ſlallpay cofts 
9 2 POWELL, for the whole.” 


life-time, the other upon a promiſe to the plaintiff himſelf, and — 
names himſelf adminiſtrator in both; and upon the trial the plaintiff the inteſtate, the 
Was nonſuit. | | 5 other to himſelf 
: a : * as ad mini ſtrator, 

The queſtion was, Whether he ſhould pay coſts ? and be nonſuit, 
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Michaelmas Term, 8. Queen Anne, In B. R. 
Jex xs Powri, Juiſtice (Hour, Chief Juice, abſent), faid, that 


. theſe two counts could not be joined (a); and if an intire Judg. 
ment had been given, judgment ſhould have been arreſted, Butit 
is a quettion, . Whether it might not have been made good, by 
taking judgment upon one count only (4)? But in this caſe the 
* [ 257 ] * plaintiF muſt pay coſts (c), becauſe the nonſuit goes to the 
whoſe: | | | 
And fo it was ruled by PowkIT, Powys, and Govry, 
Juſlices. | 
(a) Sce accordingly Tate v. Whiting, Athey v. Heard, Cro. Car. 219. Harris 
ante, 106. Hcoker v. Quilter, 1. Will. . Hannay, B. R. H. 204. Tate v. 
171. 5. C. 2. Stra. 1271. Fetrie . Whiting, ante, 196. | 
Harnay, 3. Term Rep. 659. Jennings (c) Cockeril v. Kynaſten, 4. Term 
v. Newman, 4. 'Term Rep. 347- | Rep. 277- : 
(4) See Maſon v. Jackſon, 3. Lev. 60. 


Caſe 320. Anonymous. 
Errors on a M. SNELL moved, that the plaintiff in a writ of error of 2 
J 


judgment in Ire- udgment in Jreland (a), might aſſign his errors by attorney, 

. alhigned upon affidavit that he was reſident in Ireland, and offered to 

here by attor- - 5 . 
and ſufficient bail. 


ney. | 
Granted. | | 5 : 
Mx. HarRcouRT, Clerk of the Crown Office, ſaid it had been 
done ſo in the caſe of York v. Medley. | 
(a) See the ſtatutes 6. Geo. 1. c. 5.5 e. 53. that no writ of error lies now from 
the 22. Gee. 3 c. 28. ; and the 23. Geo, 3. the courts in Ireland. 
Caſe 321. Leveridge againſt Hoſkins. 


In an action on IN AN ACTION ON THE CASE the plaintiff declared, that he was 
the c:ſ- for dig- A poſſeſſed of a farm and a river at D. in the county of Devon; 
ging ditches ard and that the defendant, to damage the plaintiff*s farm and river, 
CE did at a place vccat. Davys's CLOSF, in cam. DoRsEr, dig two 
ſhall be pre- ditches, and diverted the plaintiff's water out of the rivers, and 
ſumed, after ver- damaged the meadows; but does not tay per uod. 

e that the in- NIR. PENGELLY, who moved in arreſt of judgment, objected, 
. Sag ger that this declaration was ill; not ſnewing that the diverſion of the 
3 water was conſequential to the digging of the ditches, which is the 

git of the action; fo that this is no more than treſpaſs. 


Bot THE COURT were of opinion, that after verdict it ſhall be 
intended that it was proved to be conſequential (a). | 


(s) A verdict curcs arabiguity or an alſo Buxendin v. Sharp, 2. Salk. 662, 
* imperfect ſtate of the plaintiff's title, but Palgrave v. Windham, Stra. 212. Jef. 
not an omiffion cf what is tle gi: of the - feries v. Watkins, 3. Mod. 162. Bird 
sction, Avery v. Hole, Cowp. 825. . Geary, 1. Show. 309. Rex v. Biſhop 
After verdict, nothing is to be preſumed of Landaff, 2. Stra. 1006. Wicker v. 
but what is either expreſsly ſtated in the Norris, B. R. H. 116, Frederick v. 
declaration, or neceſſarily implied from Lookup, 4. Burr. 2018. Stoleſbury v. 
thoſe facts that are flated, Spires . Smith, 2. Burr. 924. Ruſhton v. Aſpi- 
Parker, 1. Term Rep. 147. 145. See nal, Dougl. 680. 
e | ANOTHER 


ne. ot. •³⁰¹ a. * 9 


Michaemas Term, 8. Queen Anne, In B. R. 


AvoTHER EXCEPTION was taken, that the action is brought If the cauſe of 
action ariſe In 


in a wrong county; for it ſhould be brought where the trenches 
were dug. F 
But by HoLT, * Juſtice, and the reſt of THE Court, it is 
e 


ood ; for here is cauſe of action that ariſes in both counties, and 


| the action may be brought in either (a). If there is a conſpiracy do 
in one county, and an indi. meat in another, the action may be © 38. 
brought in either. But if a nuſance be erected in one * county * 


to the damage of a man in another, the aſſiſe muſt be brought in 
confinto comitatuum. 


Then MR. PENGELLY took another exception, that the of- Corrinuanda, 


fence was not laid with a continuando; but it was, that the ditches 
were dug ſuch a day, and his cloſe damaged, &c. diverſis diebus et 
dicilus, between ſuch 2a time and ſuch a time; and cited Ham- 


beten v. Vere (H. FE 
Which HoLT, Chief Juſtice, ſaid was not like this caſe. 


(a) See Patterſon vv. Scott, Stra. 776. (5) 1. Lev. 299. 2. Saund. 1965. 
Scott gui tam v. Brett, 2. Term Rep. 238. | 


Joddrell agaiaſt Heathcot. 


N- DEBT rox RENT, the defendant declared, “ guod cum per Declaration in 
« quandam indenturam factam, &c. mentionatum exiſtit,“ that debt fer rent, on 
the plaintiff did demiſe, &c. to the defendant, &c. The defendant ® demiſe b 
mentiorat. cxiſtit, 


pleaded an ill plea, To which the plaintiff demurred, and afters ; 


wards pleaded over, 


Tus CounsEL for the defendant took exception to the decla- 
ration, that “ mentonat. exiſtit“ is ill in this caſe. 


RAYMOND, to maintain the declaration, cited Coker v. Child (a), 
where © te/tatum exiſtit'ꝰ is held well in debt. Alſo he ſaid, that 
though it was ill upon a ſpecial demurrer, yet it is helped by 
their pleading over. | 


PENGELLY for the defendant ſaid, that the caſe of Cooker v, 
Child is debt upon a charter-party, which is: the ſame as coyenant, 
which is agreed on all hands to be well; and in the fame caſe, 3. Keb. 
94 the difference is taken, and there held, that laying a demiſe by 


way of © re/tatum ex iſtit, is ill; he cited likewite Lutzu. 33475. | 


2. Saund. 319, 
And as to the ſecond exception, that it was helped by the plea, 


he faid, that the plea could not admit more than was well alledged : | 


and that declaring in treſpaſs with a gued cum is ill; he Cited 
2. Lev. 193. 208. 2. Jenes, 218. 197. | 
> (a) 2. Lev. 74 

WI PowEIi, 


1 


the action may 
be brought in 


3 


„„ r 


Michaelmas Tem 8. Q&een Anne, In B. R. 


Jorvnztt: PowetELL, Fu/tice, held the declaration ill; for the demiſe muſt 
„be alledged ſo certainly as that it may be traverſed. He aid, it 
HyAaTxHcOT. had been held well in covenant, becauſe the precedents are ſo; 
and as to the caſe of Coker v. Child, of debt upon a charter party, 
that is the ſame as covenant; and declaring in treſpaſs by a quad 
cum, has always been held ill. | 

* THE Cours for the plaintiff, ſeeing the opinion of the 
Court againſt them, prayed leave to diſcontinue z which was granted 
upon payment of coſts. 


*[ 259] 


Caſe 323, The Queen againſt The Pariſh of St. Giles, 


An appeal a- THE INHABITANTS of the pariſh of St. Giles appealed to Tu; 
| ee \ SESSIONS upon an order made for the levying a poor's rate, 
ee in which ſome were unequally taxed ; upon which the ſeſſions dif. 
after the allow- milled the appeal, and ſhewed for cauſe in the order of diſmiſſion, 
ance of the rate. That the court being of opinion that the appeal ſhould have 
S. C. 1. Bott. been to the next quarter-ſeſſions after the making the rate, and 
223. pl. 2235. not after the taking the diſtreſs ; therefore the court does dif. 
- > - © + -« miſs the appeal.” And this order being removed into the court 
of king*s bench by certiorari, ä 


Mx. EyRe, Solicitor General, Sik THOMAS PARKER, and 
Mx. WRHITACRE, argued for confirming the order of ſeſſions far 
diſmiſſion of the appeal, that though 43. Eliz. c. 2. does not ſy, 
that the order ſhall be to the next quurter- ſeſſions, yet it is neceſ- 
ſary ſo to be, for elſe it will create confuſion, no time being limited 

by the act; for if not the firſt, it cannot be brought in any certain 
time; that this is not an appeal for relief, but to quaſh the rate, 
which ſhould be before any payment upon it, or ditirels for it; for 
if the rate be not good, an action lies againſt the overſeers for 
taking the diſtreſs. | | 
Sin EDXwARD NoRTHEY and Mx. RaymonD contra, That 
it is not neceſlary the appeal ſhould be to the next quarter-ſefſions, 
for there is no time limited by the act; and that being alledged for 
the reaſon of the order of diſmiſſion, it is bad. Beſides, this ap- 
peal was at the next quarter ſeſſions after the grievance. 


Hor r, Chief Juſtice, PoweLL, Powys, and GouLD, Juftices, 
This appeal need not be to the next quarter- ſeſſions (a); but the 
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% pe rſon aggrieved by any rate made for 
the relief of the por, or who ſhall 
« have any mater al objection to any per- 
n being put cp or left out cf ſuch 
4% 7.te, or to the ſum charged on any 
« P rſcr,, ſhall and m-y, giving re- ſon- 
e notice, appealto the next general 
# or e ſeſſions. And it is now 


itt d, that the appeal muſt be to the 
nexticilons, Rex v. Canterbury, 4. Burr. 


2290. in all caſes, Rex v. Coode, 
1. Conſt's Poor Laws, 236. pl. 240. and 
it muſt be to the next ſeſſions after the 
publ. cat on of the rate; for it is by 
making the rate that the party is ag- 
grieved, Rex v. Mickleield, Conſt's 
Poor Laws, 1. vol. p. 239 pl. 241. 
znd the publ. cat. on ſhall be from the 
time it is allowed by the juit.ces, Rex v. 
Atkins, 4. Term Rep. 13. 


error 


"—_— 2 KK aww. #« : 


8 Michaelmas Term, 8. Queen Anne, In B. R. | 


error of the juſtices is, that they did not proceed upon it when it Tat QE 
was before them, and give judgment whether the rate was good ,_ © 


or not (a). Though one of the parties“ may have a particular IM dn; 
appeal, yet this being 2 rate, which they think not according to 8g. Gia zs. 
the act, they may appeal together (5). en 

But it being affigned for a reaſon, that the appeal was not to [ 260] 
the next guarter-ſeſjuons, THE COURT quaſhed the order of diſ- 
miſhon. | | | | 25 

(a) See 17. Ges. 2. C. 3S. f. 6. and (5) So alſo the pariſhioners, as well 
Mr. Conſt's Bott, 1, vol. 225 to 251. as the particular perions appointed, may 
tow tar the ſcfſions may give rchef on appeal againit an appointn.cnt of over- 
appeals from a poor's- rate. lecrs, Rex v. Forreit, 3. Term Rep. 38. 

Gately againſt Gillingham. | Caſe 324. 


(CASE by original upon a promiſſory note; judgment by de- In actions by 
fault, and a writ of enquiry te/ted the eighth of November, re- criginal there 
turnable Octabis Martini. 5 25 muſt be fifteen 
8 | 5 days between 
WHITACRE moved in arreſt of judgment, for that there was not ce ce and che 
fifteen days between the tele and the return of the writ of enquiry ; r both of 
for in all judicial writs, where you proceed by original, there muſt W's and pro- 
be fifteen days between the tee and the return, not only in the 
writ but alſo in the ſubſequent proceſs. . | 
And accordingly THE CouRT (Hor, Chief Juſtice, abſente) 
inclined that it was ill. ; 


Sed adjeurnatur, 
| Bull againſt Clifton. | Caſe 325. 
QIR EDWARD NORTHEY moved, that the plaintiff in error xo frecial ball 
might put in ſpecial bail. ; in error on 2 


botronm.ree bond. 


This was an action upon the caſe on a bottomree bond, to pay money a 
E. * 


on a contingency. The condition of the bond was, ** that if the 
« ſhip or veſſel called the Oley Frigate, &c. ſhall with all ſpeed fail 
« from the river of Thames to China, &c. without deviation and 
« return to the river within thirty-fix kalendar months, hazard of 
« the ſea excepted ; and if the ſaid J. S. thall within the faid 
« thirty-fix kalendar months, or thirty > after the arrival of the 
« ſaid thip, pay, &c. to J. S. then the obligation to be void.“ 

HoLT, Chief Fuftice, ſaid, this is not a bond only for the payment 
of money, for if he do not go the voyage ne forteits the penalty; 
for his going the voyage, return, and payment of the i.vuey, are 
all conditions; and he inclined, that it did not require ipecial 

bail (a). | | | | 

Sed adjournatur, nM | 

(a) See the ſtatute 3. Fac. J. c. 8. Vaughan, 2. Stra. 1190. Chauvet and 
Anonymous, ante, 2. Garnet v. Dandy, Another v. Alfray, 2. Burr. 746, Deſe 
:. Show, 15. Pitt v. Carey, 1. Stra. 476. bordęs v. Horley, 2. Sta. 959. 
«Qt v. Brace, 6. Mod. 38. Tlirale v. 5 | 
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[2611 Michaelmas Term, 8. Queen Anne, In B. R. 


| Caſe 326. The Queen again Dr. Wall. 


A — is HOT. Chief Fuftice, ſaid, that if a pariſn- prieſt put in a a cletk 
not removeable he cannot turn him out at pleaſure; for he is then the clerk 


without cauſe, cf the pariſh, and not the parſon's Clerk only (a). 


Ante, 221. 
(a) Ste Kidd . Watkinſon, ante, end v. Thorpe, Stra. RY S. O. 2.14, 
221. Jermyn's Caſe, Cro. Jac. 670. Ray 1507. Peake v. Bourne, 2. Sti. 
Peat qui tam Vs Birr, Fitzg. 272. Tovynſ- 972. Parker v. Clarke, 6. Mad. 252. 
Caſe 327. The Queen againff Mickal. 


* Court will A MOTION was made for à habeas corpus to bring up the 

body of the defendant, charged with picking a pocket ; and 
beer pur ba offered to bring unexceptionable bail; and to ſend a down a tipſtaff 
with larceny. do enquire of his reputation. 


HoLT, Chief Juſtice. Though we have a 8 power, 
yet it being certified (ſworn) that he was charged with the fact, [ 
think we ought to refuſe to bail him : 


Which (on conſulting his companions) he accordingly did. 


AT 


AT 


LEES. SY 58 
N 1H 4603: 
1 a 


MIC HAE LMAS TERM, 
The Eighth of Queen Anne, 
AT | 
Guildhall, 
BEFORE 
Sir John Holt, Knt. Chief Fuſtice 
OF 


The Court of Queen's Bench, 


Theobald againſt Tregott. Caſe 328, 


N an ACTION ON THE CASE by a ſilk-dyer againſt his ſervant A creditor, who 
for money received to his ule ; ; pays money to 


his debtor's ſer 


Upon the evidence it appeared, that A. ſending ſilk to be dyed ant, is not a 
by the plaintiff, the plaintiff ſent his ſervant, the defendant, home Oy e 
with it, and A. paid him for every parcel as he received it: A. was ſuch 3 _ 
produced as a witneſs that he paid the money to the defen - an action by the 


dant. maſter againſt 


| | the ſervant. 
But HorT, Chief Juſtice, would not admit his evidence; for 
that would be to admit a creditor to ſwear in diſcharge of himſelf, 
He ſaid, that if a man pay money by his * ſervant, the ſervant may + [ 262] 
be a witneſs ; but that is allowed for the neceſſity of the thing. 
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Michaelmas Term, 8. Queen Anne, In B. R. 


Caſe 329. Taylor again —. 


One not a wit. Herr. Chief Juſtice, ſaid, that a perſon who has not ſet his 
hand to the witnefling a leaſe, may be a witneſs to it, if thoſe 
dence a Kkafe, ho ſigned it do not appear; and ſo he ruled it; for in the caſe of 
1885 X a leaſe of years, it is ſufficient if the leſſor only ſign in the wit. 
neſſes preſence. And fo it ſeems in other grants of chattels, 

Quere, if ſo of freeholds, &c. | | 


Caſe 330. N | Anonymous. - | 
Writof enquiry. AND IT WAS ALSO faid by him, that though defence be made 
upon a writ of enquiry, yet it would not aid a judgment if 
irregularly obtained. | 13 | | 


HILARY TERM, 
The Eighth of Queen Anne, 
| I 'N = 
The Queen's Bench. x 
Fr, John Holt, Kur. Chief Fuflice. 
Sir John Powell, Kut. 


Sir Lyttleton Powys, Kut. . Tuftices. 
Sir Henry Gould, Kut. 


Sir James Mountague, Kt. Attorney General. 
Sir Robert Eyre, Kut. Solicitor General. 


— . — 


*[ 263 ] 
: Memorandum. Caſe 331. 
OLT, Chief Fuflice, being ſick, could not attend this 
H Term, except one day, which was Thurſday, the ninth 
of February, | | 
SE = | Biſhop againſt Eagle. | Caſe 232. 
HE PLAINTIFF declared upon a prohibitionz and upon de- The difference 
murrer to the declaration, | where you pro- 
| ceed in pra- 


SALKELD took exception to it, becauſe the declaration ſet forth, biton for 4 


that the defendant iued in the ſpiritual court, po? regiam probibi- —_— 2nd. 
tionem ei prius inde in contrarium direct. but does not ſay 3 — 


A deliberat.;“ and here appears no cauſe of action, ſince it is not tion of the come 


ſet forth that the prohibition was delivered. mon- law courts. 
Thi gust T 8 3 38. C. ante, 186. 
his matter was move erm S. C. 10. Mod, 


And this Term rhR CovurT was of opinion, HoLT, Chief 22+ 
7uftice, being abſent, that when you proceed for damages, then it 
muſt be ſet forth, that the prohibition was delivered, and alſo a 
venue laid; but that in this caſe, which is only to maintain the 


juriſdiction of this court, it is not neeeſſary. 
a u n. IRSESAN) Folter 


Hilary Term, 8. Queen Anne, In B. R, 


Caſe 333. | Foſter againſt Burden. 


Ferue cannot THE CASE was this: Judgment was given in ejectment upon 3 
* fer 5 demiſe of three years; the defendant brought a writ of error 
TS in the court of king*s bench, and the defendant in error ſued & gut 
ee a ſcire facias quare executionem non; to which the plaintiff in 
8. C. poſt. 274. error pleaded, that he had paid two hundred pounds in ſatisfac- 


* [ 264 ] tion of the term and damages; and upon iſſue joined, 


CHesSsHYRE, Serjeant, moved to change the venue out of Hork. 
Hire into Aiddleſeæx. 5 | 


But THE Cour denied the motion, becauſe the ejectment i 
local; and the ſcire facias being grounded thereon, the venue could 
not be changed (a). 8 5 


(a) That tbe wenue cannot be changed Jones, 33. 1. Salk. 80. 3. Mod. 336, 
in local actions, ſee Latch, 197. 2 Lev. 6. Mod. 194. 2 
80. 3. Keb. 135. Carth. 182. W. | - 


Caſe 3. odd and his Wife g Redford. 


A declaration in ACTION oF ASSAULT AND BATTERY is brought by the huſ- 
an action of aſ- band and wife. 7 | 

fault and battery | Ne 

by byſband axd The declaration ſet forth, that the defendant on ſuch a day, &c, 
waſe,ſtating That aſſaulted Eleanor the wife, and driving a coach over her, bruiſed 


3 her, &c. et ratione inde, the huſband laid out d:verfas denar. ſummas 
| erove a coach for the cure, &c. et alia enormia tuſdem intulit ad grave danmum 
over the wife and ipſorum. STA | EE | 
bruiſed her, ty * : | k 
reaſen whberesftze The defendant pleaded in abatement, that his name was Redbern 
huſband jad out and not Redford : | 
divers ſums of | I 
money for her And on iſſue, and verdict for the plaintiff, 
cure, et an erpr- . hens £ | 8 ; 
mia Alen ia: GROVE, Serjeant. in arreſt of judgment, moved, that in this caſe 
ad gravedavwim the huſband and wife ſhould:not have joined, becauſe the damage 
Birte, is cod, ig laid to be for the money laid out in cure of the wife as well as 
——— for the battery, and intite damages being given, it is bad for the 
ber che per gd Whole 3 and cited I. Sid. 328. Telv, 106. 2. Vent. 29. 2. Cry. 
is enly lad in 625. 1. Lev. 3. but the huſband. ſhould have ſued alone for the 
_ #ggravet.on and money laid out in the cure. a | 
o general Bs RAVNMON D for the plaintiff ſaid, he agreed, that the caſes cited by 
fappoſedamages Gao VE were fo; but that they are all in actions of aſſaults committed 
by huſband and wiſe, and in this caſe 10e tort 1s only upon the 
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Cro. Jac. 124.- wife, and the ratione inde, &c. is only conſequential damage; and 


. EW fo was it held in the cafe of Ruffell v. Corn (a), in allault and bat - 
7. Bac. Abr. 306. 4. Term Rep. 616. 1. H. Bl. Rep. 108. „„ 


(e) x. Salk. 179. S. C. 6. Mod. 127. 8. C. Holt, 699. S. C. 2. Ld. Ray, 103% 
8 _ | aged 
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Hilary Term, 8. Queen Anne, In B. R. 


tery brought by huſband and wife, per quod negotia of the huſband Tons _ 
remanſerunt infecta; for there judgment was given for the plaintiff 4X? #13 Wirt 
becauſe they held the per quod only conſequential damage, which 1 
is a caſe in point; and the alia enormia is not certain enough 5 


* to have damages, and therefore it is never conſidered by a jury, * [ 265 1 


PowELL, T faid, that where huſband and wife join in an 
action of aſſault and battery for beating both, it is wrong; but it ma 
de helped by a verdict, ſeparating the damages; and here the git 
of the action is only the beating of the wife (a), and the ratione inde 
is only 1n 1 of damages (5). As to the alia enormia, it 
is too general to ſuppoſe damages given for it. He ſaid alſo, that 
huſband and wife cannot join in attault and battery, per quod con- 
ſertium amiſit, for the per quod in ſuch caſe is the git of the ac- 
tion; and in the caſe at bar, if the ratione inde had been left out, 
the ſurgeon's bill might have been given in evidence, in aggrava- 
tion of damages. 2 

Judgment was given for the plaintiff; HoLT, Chief Juſtice, 
abſente. | i | | 

(2) Yelv. 89. 1. Brownl. "205, (5) Smith v. Hexton, Stra. 977. 


1. Roll. Rep. 360. Cro. Jac. 501. 538. Dix v. Erookes, Stra. 61. Read v. 
Cro. Car. 90. Marſhal, 8. Mod. 26. | 


Anonymous. | | Caſe 335. 


Ir a mandamus, alias, and pluries be iſſued, a return in ſtrictneſs nde. 
ought to be to the pluries; becauſe the party is in ſome ſort of Return. 

contempt for diſobeying the firſt two writs; yet if there be no 

damage to the party, a return to the original mandamus may be 


filed. 


The Queen againſt The Pariſh of Kidderminſter. Caſe 336. 


MR. BAINS moved to quaſh an order of removal. The order An order of te- 
was directed“ To the overſeers and churchwardens of the moval directed 
« pariſh of Kidderminſter,” and ſet forth, & that wHEREAs com- *2 4 fayings 


. ES «Whereas com- 
plaint has been made by you,” but does not ſay whom. « plaint has 


PER CurIam. It is well; becauſe it refers to the perſons , deen made by 
before-mentioned (a). . uu, is good. 


A SECOND EXCEPTION was, that there is no adjudication. & If appears to ut, 


Upon reading the order, it appeared, that as to the place of his —_— 


| laſt legal ſettlement, there was a good adjudication, by ſaying orderateamonal, 
It appears to us, &c.” But faying, He is likely to become ; 


e) See Weſton Rivers v. St. Peter's, John Baptiſt, Foley, 267. Horſham v. 
2.Salk. 492. 8. C. 5. Mod. 149. S. C. Henfield, Burr. S. C. 24. Rex v. 
12. Mod. 89. Shagford v. North Bovey, Harely, Andr. 361. Great Bedwin v. 
dett. and Rem, 33. Spalding v. St, Wileox, 2. Stra. 1158. 
DE e chargeable,” 
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Hilary Term, 8. Queen Anne, In B. R. 


Taz Qurxx (c le,“ is no adjudication, without ſaying, * It appears to 
ag at cc us, oo | p 
Tun Paxlen 1 f 
or And upon this laſt exception this order was quaſhed (a). 
KibbzaMix- 85 IP (a) 
*. (a) see Rex wv. Hackney, Salk. 478. Reg. v. Rochville, Sett. & Rem. 27. 
8 v. Burwaſh, 2. Salk. 491. Tully v. Willerton, 1. Stra. 77. Rex 
Malden v. Fletwick, Salk. 530. Reg. v. Warnhill, 2. Seſf Caſes, 97. Ufculm 
. Middleham, Foley, 271. Reg. v. v. Clifthydon, Burr. S. C. 138. 
Waltham Magna, Sett. & Rem. 38. Rs 


*[ 266 ] 

Caſe 337. Anonymous. — 
An order of two NR. PENGELLY moved to quaſh an order made by two 
zuſuces muſt | juſtices. | : | 
ew the county . . 
in which it was His FXCEPTION was, that it does not appear that they were 
made, juſtices for that county ; for it is ſet forth to be made by A. and 


B. two juſtices of the county aforeſaid, and there was no county in 
the body of the order for the word afore/a:d to refer to, and it ſhall 
not refer to the county in the margin: | | 


Whereupon it was quaſhed PER CURIAM (a), 


(a) If an order of removal be directed the county be named in the margin of an 
to the officers of two par.ſhes in different order it is ſufficient, for the margin of an 
counties, and the juſtices are ſtated to be order is part of the order itſcif, Rex 2. 
«« juſtices tor the county eforeſaid,”” it is Townthip of Holbech, Burr. S. C. 198. 
bad for uncertainty, Rex v. Stepney, S. P. Ufculm v. Clift'zydon, Burr. S. c. 


Burr. S. C. 23. S. P. Rex v. Graham, 138. 
Caſes C. L. 82. But it is ſettled, that if 


The Queen agaiz/? Cecil. 


Caſe 338. | 
The 5. E c 4. M. GILBERT moved to quaſh an order of ſeſſions, made 
extends to cove- upon the maſter to pay ſeven pounds to J. S. his ſervant in 
ant ſervants, if h dry. : | 


in huſbandry. | | 

Tre FIRST oBJECT10N was, that F. S. was a covenant ſervant, 
and the ftatute 5. Eliz. c. 4. ſ. 15. does not extend to ſuch, though . 
in huſbandry. | 


| FoweLt, Fuftice, held, that the ſtatute 5. Eliz. c. 4. having a 
favourable conſtruction has been extended to covenant ſervants, if 
in huſbandry. | | | 
cannot THE SECOND OBJECTION was, that the order appears to be 
make an order made upon the oth of J. S. the ſervant, which is contrary to the 


en 5. Eli. e. . rule of evidence, that the ſervant's oath ſhould be taken in his own 
2 cauſe; and as to its being ſet forth, that it is upon hearing of Coun- 


| oarh of the ſer- ſel, that docs not alter the caſe. Beſides, there may be other 


Bot fre evidence; for though perhaps others cannot prove the contract, 


note at the end the ſervice. 5 
3 they may prove the rige. 


LuTwYCH 


Hilary Term, 8. Queen Anne, In B. R. 


LUTWYCH contra. This is not to be bound by that rule; for Tur Quilew 
1 is a power given by an act of parliament, for the benefit of << 

poor ſervants. Beſides, it does not appear that there was other elxr. 

evidence, and here is an adjudication that ſo much is due. This 

is done every day, on orders for the ſettlement of poor people, upon 

the party 8 ſingle oath. 


RayMoND in anſwer to Lutuych. This i is not like the caſe of 
ſettlements, for it is indifferent to the party where he is ſettled. 


* PoWELL, Juſtice, as to this ſecond objection ſaid, that he ®* | 267 ] 
would not take it, that there was other evidence ; that he believed 
the wages were certain in moſt counties, and the way is to ex- 
amine the time of ſervice by others, and the juſtices to "adjuſt the 
quantum. We allow a man to be a witneſs in his own cauſe for 
neceflity, as on the ſtatute of 2 AND CRY; but wy may be 
other evidence. 


NoTa, The juſtices at ſeſſions are to appoint ſtatute wages. 
But it was quaſhed, Hol r, Chief Fuſlice, abſent, upon the 


ſecond exception (a). 


(a) But ſee 20. Geo. 2. C. 19. by wh 31. Geo. 2. c. 11. ſ. 3. this power is ex- 
in the caſes within the act, the juſtices tended ic the caſes of all ſervants in huſ- 
are empowered to examine the ſervant bandry , though hired for leſs time than a 
upon oath, and make an order thereon year. : | 
for the payment of wages 3 and by 


The Pariſh of St. Saviour's Southwark againſt The Caſe 339e 
| Pariſh of Cripplegate. 


Bonner, moved to quaſh an order of ſeſſions, 2 to re- The removal of 


move a child of three years old to the place of its birth (a), 4 child of three 
years old to the 


THE EXCEPTION was, that it ſhould have been ſent to the place place of its dirt 
where the father was ſettled ; becauſe the ſettlement of the father is good ; but it 


is the ſettlement of the child ( b). | may be removed 
2 thence to 
Noz THE to maintain the order faid, that it had been often ad- the pariſh in 


judged, that the place of birth is a ſettlement, and good until the _— 


ſettlement of the father is found out; and it is poſſible the father fetuled. 

might have no ſettlement, as if he was an [riſhman, or an alien, S. C. Tele, os. 
and has got no ſettlement here; in which caſes, the place of birth 

is the ſettlement of the child (c). 


. 


PowELL, Juſtice. The place of birth is the ſettlement of a 
baftard-child ; but a legitimate child is part of the father's family, 


(a) Qucere, If it ought not to have 6. Term Rep. 56. ; Rex v. St. Mary, 
been adjudged, that the ſettlement of irs Cardigan, 6. Term Rep. 116. 
parent, was unknown, Caſe of Chriſt's (e) Coured's Caſe, deti & Rem. 201. 
Hoſpital, 2. Salk. 48 5. But ſee Rex v. Rex v. St. Paul, Shadwell, 2. Conſt's 
| Woodford, 2. Conſt 3 P. L. 16. Rex P. L 32. Tynton v. Morton, 2. Conſt's 
v. Whixley, 2. Conſt'sP L. 11. P. L. 33. St. Oles v. St. Margaret's, | 
(6) See Rex v. Inhabitants of Stone, Foley, 287. = 
and 


Hilary Term, 8. Queen Anne, In B. R. 

Taz Pais and muſt be ſettled with him; but if the father's ſettlement cannot 
1 be found, then the place of its birth is its ſettlement (a). There. 
Sr wes fore if a child be dropped in the pariſh of 4. and that pariſh cannot 
. find the ſettlement of the father, they ſhall ſend it to the place of its 

Tux Pazisx birth, and that place muſt find out the father's ſettlement, or keep 
or the child (5). As to the caſe of nurſe children, it has always been 
CxreeLecATE® hoden, that children under ſeven years fhall go along with the 
| mother; therefore if a man ſettled in the pariſh of A. marry a 
[ 268 ] widow in the pariſh of B. who * has divers children under ſeven 
+4 years, and ſettled in the pariſh of B. the children ſhall go along 
wich the mother to the pariſh of A.; but this is only for nurture, 
and they ſhall gain no ſettlement ; but the pariſh of B. ſhall take 
them again when above the age of ſeven years; and if they become 
chargeable, the pariſh of B. ſhall pay for their keeping, though 

they ſtill remain with the mother (c). | | 


To which Powys and GouLD, 7u/tices, agreed: 
So the order was affirmed ; HoLT, Chief Juſtice, abſente. 


(a) Cunmer . Milton, 6. Mod. 87. () See Rex =. Buckle ſhury, 1. Term 
Whitechapel v. Stepney, Carth. 433. Rep. 164. | 
() Whitechapel v. Stepney, Carth. 
433. 2. Conſt's P. L. 1. | 


Caſe 340. The Pariſh of Binfield ogcinſt The Pariſh of Banſtead. 


An order of re- L YRE, Solicitor General, moved to quaſh an order of removal 


moval directed made by two juſtices. | 
to the officers of FE 

two pariſhes, THe FIRST EXCEPTION was, that it was wrong directed; for 
e ſaying it was directed . To the churchwardens, &c. of Biaſſed, axy to 
wy and wich the churchwardens, &c. of Banſtead, and whom it may con- 
toreceivey is bad. cern.“ And it is not ſaid who to convey or who to receive. 


Taz CovurrT ſeemed to incline, that it ought to be quaſhed. 
Sed adjournatur (a). | | 
() Bedwick's Caſe, Comb. 325. St. George's v. St. Olave's, 2. Salk. 493. 


Caſe Jos. - - The Queen againſt Daviſon. | 
An order cannot AN order of two juſtices to compe! Daviſon to allow ſo much a 
de made tocom- week for the maintenance of his wife and family (a). 


pel the huſband 
w allow io the maintenance of his wife and family while refident with them. 


(e) By 44. Ela. c. 2. f. 7. the ** ſhall maintain every ſuch poor perſon, 
« father and grandfather, and the mother according to the rate as ſhall be aſſeſſed 
« and grandmother, and the children of by the juftices of the county at ther 
© © every poor, old, blind, lame and im- g:#:5ra! quarter . Mens, on pain of 
1 potent petſon, or other per ion not able © torie:ting twenty filling: a month.“ 
«to work, being of ſufficient ability, DS M | 

| g R. 


Hilary Term, 8. Queen Anne, In B. R. 
Mx. Norr moved to quaſh the order, for that the juſtices have Tu: <- 
op ; 


not juriſdiction in this caſe (a), it being properly alimony, and be- 
longing to the ſpiritual court. | 

And (HoLT, Chief Fuſtice, being abſent) PowELL, Juſtice, 
fid, that the juſtices have no juriſdiction in this caſe, but this is 
not alimony. If a man run away from his family, he may be pu- 
niſhed as a rogue and a ſturdy beggar (5); but whilſt he continues 
reſident, they cannot charge him in this manner: | 


And the order was quaſhed. 


Davirox, 


(a) Rex v. Reve, 2. Bulſt. 344. Rex 5. Geo. 1. c. 8. 27. Geo. 2. c. 5. The 
v. Humfries, Stiles, 154. Rex v. Soldier's Caſe, x. Wilf. 331. 1. Conft's 
(C) See the ſtatutes 7. Fac. 1. c. 4.1.8. 1 
| *[ 269] 


* The Pariſh of St. Benedict againſt The Pariſh of Caſe 342. 
St. Peter's in Norwich. DE. 


IR JAMES MOUNTAGUE, Attorney-General, moved to Inanordermade 
quaſh an order of two juſtices of the peace for the county of en to 
the city of Norwich, mace upon the ſtatute 43. Elix. c. 2. which a 2 Bag 
enacts, * That if any parith is not able to maintain its poor, pear tharthe pa- 
« then two juſtices may tax other pariſhes and places, and the riſhes taxed are 
„ whole hundred alſo if need requires; and where the hundred js within the bun- 
not able, juſtices in ſeſſions may tax the county in part or wholly £43 there 


pegs . fore if it onl 
6 at their diſcretions,” „ 


THE EXCEPTION to the order was, that it does not appear that 3 
the pariſhes taxed are within the hundred; for it is only ſaid, that 43. Ela. c. 2 3 
they are within the county of the city of Norwich; and two juſtices is rhe ſeſſions only 
by the act have not power to tax the county, but only the hundred, that can tax the 


. % 


| : 5 - | county, if the bun 
or the pariſnes within the hundred | "> Gat 


S EDWARD NoRTHEY contra. If two juſtices cannot re- afford relief, 
lieve in this caſe, there can he no relief given; for it is well known Show. 42. 
there are no hundreds within cities, and the city and the county of | 
the city are the ſame (a). Indeed London has wards which reſem- 
ble hundreds, but no other city ; and the power given to the juſtices 
in ſeſſions muſt ariſe upon a defect in the hondred ; and where there 
is no hundred, there can be no ſuch defect: the ſeſſions could 
have made no order in this caſe. | 


Mx. R avmonD, en the ſame fide with StREDWARD NoRTurey. 
The queſtion is, Whether a city is within the ſtatute ? for the 


| (a) And there being no hundreds in Rex v. Milland, 1. Burr. 576. but county 
| the city, the two juſtices of courſe could juſtices cannot rate a pariſh within their 
not make the order, S. C. Foley, 43. juriſdiction, in aid of another pariſh lying 
But it ſeems if any diviſion be called by within a borough, which has an excluſive 
ay. name ſynonymous or equivalent to juriſdiction, Rex v. Holbeach, 4. Term 
that of a hundred, as a tit hing, it is equally Rep. 778. Bi 
within the juriſdiction of the two juſtices, | | | 
Vor. XI. | . ſeſſions 


* 


374, 
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reſignation by para muſt be certain.-s. C. Fort. 275. 8. C. 2. Ld. Ray. 1304. Kyd on Coſts, 379. 


Hilary Term, 8. Queen Anne, In B. R. 


Tux Panien ſeſſions juriſdiction ariſes only upon the inſufficiency of the hun. 
or dred (a), This ſtatute is only a directory and remedial law; and 


Sr. Brürpler as in the caſe of the ſtatute of Huk Ax p CR, which directs, that 


„ oath ſhall be made before a juſtice of the hundred where the felony 


oF was committed, yet this may be to the next juſtice, though not of 
ST. PzTER'S the hundred (5). 1 5 
IN NorwicH. „ Ä : 
- 7 * PowELL, Fuffice. This is not caſus omiſſus out of the ſtatute; 
[ 279 1 and though the TWO JUSTICES have not power, here. being no 
hundred, yet THE SEsSIONs have a juriſdiction, and may tax the 
county of the city in part or at large. 8 
To which the reſt agreed, and (Holr, Chief Fuſtice, bein 
* re 7 8 
The order was quaſhed, becauſe it was made by two juſtices only, 


(a) But it is not necetfſary that tro Percival, 1. Stra. 56. S. C. Foley, 41, 
juſtices ſhouid adjudge the hundred inca- S. C. 1. Seſſ. Cafes, 120. FOR 
pable, in order to give the teiſions jurif- (5) Jones, 239. Cro. Car. 271. 
diction to rate the county in aid, Rex . 


Caſe 343. 1 818 Anonymous. 
Motion to bring IN AN ACTION brought upon a policy of inſurance, 
money into + * | 
court P ENETIY moved for leave to bring fifteen pounds into court, 
| being as much as they thought their average of the damage came* 
ta (the goods not being loft, but only damaged); and ſo the plain- 
tiff to proceed upon peril of colts. EN b | 
PowELL, Fuftice. Fhe motion cannot be granted, though we 
have granted it in a guantim merutt (4 ), and alſo in covenant for 
payment of money (5). But in covenant for repairs we have de- 


nied it (c); and ſo we muſt here (4). 


(e). 1. Vent. 356. 2: Salk. 596. „ policyofaſſurance, may bring into court 

(5) 2. Will. 75. 2. Burr. 1120. any ſum or ſums of money, and if the 
Barnes, 234. « plaintiff ſhall refuſe to accept it with 

(c) B. R. H. 173. 2. Stra. 890. ** coſts taxed in full diſcharge, and the 


(4) But now by 19. Geo. 2. c. 37. ſ. 7. jury ſhall not aſſeſs above the ſum, 
« any perſon ſued in any action of debt, * the plaintiff ſhall pay the coits. 
« covenant, or any other action, on any 3. Burr, 1773. 


Caſe 344- | The Queen againſt Lane. 


A. - turn to 2 , MANDAMUS directed to the corporation of Glouceſter, to 
* Ht 3 reſtore Lane to the place of a capital burge/s : they return, 


| 8 that Lane wrote a certain ſcandalous letter to one of the aldermen, 
burgeſs, that , s | a | oppo 

e he werte a li- amounting to a libel z and being charged therewith at a court 
« bel to one of held, &c. he conſented to be turned out. 


« the aldermen, | 15 5 
« and thereupon conſented to be turned out, is bad; for a common council cannot try @ Bbel, and 3 


PER 


, 


he ſhould be convicted of it at common-law before it can be al- 


form. 


* 


Hilary Term, 8. Queen Anne, In B. R. 


PER CuxiAu, The common council are not judges of a libel; Taz Qu 
for that is only triable at common-law. And ſuppoſe it be a libel, _ a 
ledged as a cauſe of removal ; and as to his reſignation, if they had 
deligned it to be a cauſe of removal, it ſhould have been returned 


_ otherwiſe ; for here they ſummoned him to ſhew cauſe why he 


ſhould not be turned out for writing a libel; and he appears and 

ſays, “ You may turn me out if you will; but I will bring a man- 

« Jams,” and ſo he does. This certainly is no reſignation, though 

a reſignation may be by parol, according to Sir Jonathan en- — 
nings's Caſe (a); * but then it ought to have been returned more [ 271 ] 


certain and ſolemn. 


So THE CouRT granted a peremptory mandamus, HoLT, Chief 
Juſtice, abſent. 


(a) Rex v. Mayor of Rippon, 1. Ld. Ray. 563. S. C. Salk. 433. 


The Queen againſt Shepherd. Caſe 345. 


| M. RAYMOND moved to amend a faulty inquiſition of a A coroner's in- 


. - g SIS i - gquiſition can 
felo de ſe; not ſaying © ſuper viſum corporis.“ He ſaid this = eee 


is like the caſe of a caption of an indictment, which may be . in -_ 
amended; and cited 1. Sid. 225. 229. | * 1 


815 EpwarD NoR THEY contra. The fartheſt they can go is 
to amend the caption of an indiftment. But it was ſettled in the 
caſe of The Queen v. Burdy (a), that an inquiſition cannot be 
amended, | | SO ; 


PowELL, Tuf7ice. The coroner can amend only matter of 


Nera, Some other exceptions were taken: - 
FinsrT, That it is ſaid to be taken “ coram coronatoribus dam. 
« reg.” but does not ſay for what place. "$4 I 


SECONDLY, That it is ſaid, “per ſacramentum duodecim virorum 
A. B. C.“ without proborum et legalium hominum, nor for what 
place, | ; | 


Mx. RavmonD, ſeeing the Court was againſt him, moved to A certiorarito re. 


quaſh the certiorari : = an inqui- 
| : 1 ſition, ſtating it 
FirsT, Becauſe it ſets forth, that there was an inquiſition nuper to. * —_— 
capt. and the common form is only capt. lately. talen, is 


SECONDLY, And it appears upon the return to be taken after 
the teſte of the certiorari, for that is the twenty- eighth of November 
8. ime Reginæ, and the inquiſition is the fourth ef January, and 


| it being nuper capt. ſhall tie it down to an inquiſition taken before, 


(a) 7. Queen Anne, = | 
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Hilary Term, 8. Queen Anne, In B. R. 


Taz zin Str EpwaRD NoRTHEY contra. The certiorari is well, as 
| writs of error may be taken out before any judgment given, and 
yet well. „ 

PowELt, Juſtice (HoLT, Chief Fuſtice, abſent). Capt. and 
nuper capt. are the ſame in this caſe. It is uſual to take out certiz. 
rari'r before the inquiſition is found, as a writ of error may be 

taken out as ſoon as the action commences. Q. 


Coroner's inqui- Then Mr. RaymMonD deſired to have a melius inquirend, 
fition muft be | : a 

fiper vii - But PER CUR. It is uſual to grant one in this caſe; for the in. 
Poris. | 


quiſition muſt be ſuper viſum corporis. 
Let the inquiſition be quaſhed; and if you will have a melius 
* [ 272 ] inquirend. * it muſt be upon another motion, and not grafted upon 


Sura. 


this. | 


Caſe 346. Hern agi Dryden. 


An award that DE BT upon an arbitration- bond. The award was, that the 
one of 3 defendant ſhould make an aſſignment ſufficient in law of J. S. 
dene ee his apprentice, to the plaintiff: | 
Abr And IT WAS RESOLVED BY THE COURT, viz. PowELL, 
: Powys, and GouLD, Fuſiic's (HoLT, Chief Juſtice, abſent), 
that the award was ill; becauſe the aſſignment could not be with- 
out the aſſent of the apprentice ; and an award for a man to do a 
thing which is not in his power to do, without the conſent or con- 
currence of another, is void (a). | 


PowELL, Fuſtice, ſaid, that by the cuſtom of London, if a maſter 

leave off trade, he may _ over his apprentice, but then the 

apprentice may chuſe his er (5); but ſuch aſſignment will not 
hold in any other place. | 


| (a) See Godb. 12. Bedam v. Clark- Ray, 683. S. C. Salk. 68. The Pariſh 
ſon, 1. Ld. Ray. 123. Kyd on Awards, of Holy Trinity v. The Pariſh of Shore- 
104, 1086. ditch, Stra. 10. Baxter v. Burfield, 


(65) Dalton, c. 58. Rex v. Peck, 1. Conſt's Poor Laws, 523. 
1. Salk. 66. Caiftor v. Eccles, 1. Ld. a ; 


Caſe 347- > 5 Anonymous. Ws 
Bailiffs of ber- II was held by POWELL, Juſtice, Pow s and GouuD, Juſtices 
ties and ſheriffs, I aſſenting (Hol r, Chief Juſtice, abſent), that this Court can- 
what puniſh- not amerce bailiffs of liberties for not returning of writs, &c. 
ment for not re-. Bt the Court can make a rule for them to make a return, and for 
. diſobeying that, bring them into contempt; but ſheriffs, and all 

| that are officers of the court, the Court can amerce. Lately in- 

deed we did amerce the bailif of Meſtminſter; but that was 


wrong. | 
Anonymous, 


Hilary Term, 8. Queen Anne, In B. R. 


Anonymous, | | Cuaſe 348. 


| ON A MOTION to ſet aſide an execution, executed after a — as 
writ of error allowed ; | nouns — 2 

Tux COURT held, that though there was no notice given to lowed, though 
the plaintiff*s attorney of the allowance of the writ of error, yet —— agg » 
it was * a ſuperſedeas to the execution: But to bring the attorney — 5 gp pe 


into contempt, he muſt have had notice. 37 aalen to bel 
Motion granted (a). | „ 


() Hannott . Farettes, Bar. K. B. Jaques v. Nixon, 1. Term Rep. 279. 8 1 273 ] 
376, Purkins v. Woollaſton, 1. Salk. Parry v. Campbell, 3. Term Rep. 390. 
321. Spratt v. Frederick, Sayer Rep, See alſo Tidd's Practice, 714, 715. 
51. Capron v. Archer, 1. Burr. 340. Sellon's Practice, 579, 


The Queen againſt Depuke. Caſe 349. 


MK. RAYMOND moved to quaſh an indictment of eld An indiftment 
entry; which ſets forth, that the defendant entered forcibly 9 my 
into the cloſes of J. S. and turned him out, whereas before the ind of eftate os 


time F. S. poſſeſſionatus fuiſſet de termino ult. elapſs which the party 


His exception was, that the eſtate of J. S. ſhould have been was poſſeſſed. 


4 . . 2. Roll. Abr. 80. 
particularly ſet forth, for he might have been tenant at ſufferance ; Yelv. 165; 


and it has been often adjudged, that tenant at ſufferance is not , Vegt. 106. 
within the ſtatute of Forcible Entries. | | 1. Sid. 102. 


LIKE EwIs E he ſaid, that by the word (c fuiſſet, it does not ap- 1 


pear, but that the eſtate of F. S. was determined before the 3. Mod. 123. 


entry. " P. G. 
. | c .. 38. 
Exco quaſhed PER CURIAM. 0-62 
Hor, Chief Fuſtice, abſente, 
The Queen againſt Brown, | | Caſe 350. 


THE DEFENDANT was indicted for not repairing a highway. To an indict. 

He pleaded, that the inhabitants of D. ought to repair it; ment for not _ 
4BSQUE HOC, that he ought; whereupon iſſue being Joined, the 1 Jr 
defendant offered to give in evidence, that it was not a highway. the inhabitants 


But the verdi&t being againſt him, and that point ſaved, at the 410. d cui ce 


aſizes of Yori, for the opinion of this Court; repair it, is an 


This Term it was reſolved by PawELL, Powys and GavLD, IE "Ip 


Juſtices, upon the motion of LuTwvYCcH, that this ought not to gi 4 
have been — in evidence; becauſe the defendant had confeſſed oY 
it to be a highway by his plea: for if he would have conteſted that 

point, he ſhould have pleaded © not guilty,” . 


X 3 Leuknos | 


< 
Pat > 


Prot MF | A r nd N 2 N r * - , K 
* Tm" - N S r a n 4 4 1 2 Wes FS ere n 2 
e Teuer * 34 % Pf outs wr - 4 en, n * 1 7 1 1 Ces 1 "ii. PETR 0: E453 e oy N a ee e, ef e 2 
FF ˙ A fe I ot . Q ˙—¹˙ ẽR ̃ↄnm 45 red aa N OT Pe NETS A fr pee: Ev.... ra a, ge SDA A800 FTT 
hn — ... „ Fe r ö e 8 D pate > 9 $4.4. Wed ee "I Po oO > 1 e 
. a . 2 : AE «he EY . ous," tre » + 245 4 . r re ge”; _ 2722 


1 
- 2 
I 
1 n r 
W 
S . 1 


- © 4 w, . * 9 20 rs — 
=> * 8 45 + wore 2 7 8 
4 S PETIT OS TRAIT IT JN tos 
ab 2s N „ RK j 


* 8 2; , at gt th; br AIR. Aa 


nine oh ey get ger ane oe, AR to 
— 8 | Cats wt, 4.9 * 


| Fire facias quare 


executienem non 


[027440 


Caſe 351. Leuknor againſt Plant. 


Declaration in (CASE: The plaintiff declares, that the defendant Sarah, being 


caſe againſt a | . ; 
eee, e mag a common carrier, and uſing to carry goods pro mercede be- 


Hilary Term, 8. Queen Anne, In B. R. 


| held good after teen Morceſter and Litchfield, * the plaintiff delivered to her a 


verdiR,although guinea, to carry and deliver to her ſon Thomas; and that Sarah, 
the breach of the the defendant, in conſideration of ſo much for carriage, promiſed 
agreement was the plaintiff ALICE, “ quod ipſa eadem SARA denar. præd. Cc. 
_ & ſalvo portaret, et e:ſdem eidem T. cum paſtea requiſit. eſſet delibe- 
«K raret, præd. tamen SARA non deliberaſſet licet eadem SARA 
* Jerpins per eandem ALICIAM requiſit. fuit, ſed ill. eidem ALIcIÆ 
4 deliberare prefat. SARA emnino recuſavit, &c,” After verdict 
for the plaintiff, | | „„ 


Ir was MOVED in arreſ! of judgment, and objected by Mn. 
RAayMoND, that the declaration ſexs forth no breach of promiſe, 
for there is no requeſt to pay to Thomas, to whom the money is to 
be delivered; and if no breach, then no cauſe of action: and though 
the plaintiff in this caſe might have countermanded the gift, any 
time before an action brought by T homas, and conſequently might 
have had an action for it againſt the defendant, yet that action muſt 
not have been caſe, but trover or detinue; and therefore here is no 
foundation for this ſpecial action, without ſhewing a requeſt to 
deliver it to Themas. > 


SED PER CURIAM, It being ſaid generally, that ſhe requeſtedthe 
defendant to deliver it, though not ſaid to whom, and it being after 
- - - verdic} they held it well; and gave judgment for the plaintiff; 


HoLT @greto. 


Caſe 352. Foſter ogain/? Burdett. 


The plaintiff WRIT OF ERROR out of the court of common pleas. The 
cannot plead a 9 defendant in error ſues a ſcire facias quare executionem uon, 


Har plea to 2 c. to which the plaintiff pleads a tham plea in bar. 
MasoN moved, that the plea might be rejected - 
on a went C ; 


error. And per PowELL, 7#/tice, though the plaintiff may plead falſe 
S. C. ante, 263. pleas in bar, ſuch pleas not being within the ſtatute 4. & 5. Ann. 
c. 16. for the amendment of the law, ſo as to compel the party to 
make oath of the truth of his plea ; yet fince this cire facias is 
only to compel the plaintiff to aſſign errors, the Court will not 
ſuffer ſuch pleas, whereby the defendant is delayed of his execu- 
tion; for if ſuch pleas are allowed, the Court cannot make a rule 
[327 5 J to aſſign errors until the plea be determined. Therefore if upon 
two nihils, or a ſcire fect returned, if the plaintiff do not come and 
; aſſign errors, or plead a good plea to the ſcire facias, the Court 
will give rules to aſſign errors, or nonpros him upon the writ of 
error. | | 


This 


Hilary Term, 8. Queen Anne, In B. R. 
Eos E The Court will 


This plea being rejected, 
| . . 2 3 not reject an aſ- 
At another day in this Term the plaintiff aſſigned his errors, fignment of er- 
which apppeared to be no errors; and ſince it was only for delay, rors, though evi- 


| : „ dently for delay 
Tat CoUNSEL for the defendant moved they might be rejected. 
But his motion was denied PER CUR.; HoLT, Chief Fuſtice, 


(a) It ſeems the Court intended to let for want of aſſigning errors. - Nor x : 
the original plaintiff have his execution, che. former edition. g 


Ode againſt Young. SQiuaſe 353 


UDGMENT in an inferior court reverſed; becauſe it was, Judgment idro 
] © idea conſideratum eft,” and not ſaid & per Cur.” (a). wn 


(2) Anonymous, 1. Sid. 143. Smith 1. Saund. 74. Atwood . Burr, 1. Salk, 
v. Smith, 1. Sid. 147, Ventris v. Car- 402. Walduch v. Cooper, 1. Will. 16. 
ter, 1, Yelv. 130. Peacock v. Bell, ä | | 


Biſhop againſt Morgan. Caſe 354. 


JEST UPON A BOND; and upon oyer the defendant demurred, A bond is good 


and ſhewed for cauſe, that the bond was void, being © NovE- althoughthe ſur. 
- name of the 


obligee is omit · 


© RINT UNIVERSI, Sc. me J. S. teneri et firmiter obligari 
* RICHARDO ——— de WooD-STREET, &c. folvend. eidem ted. 
„ RICHARDo BISHoOr.“ 
But Tyx CovrrT held the bond good; and gave judgment for 

the plaintiff (a). | 5 | 


by (a) Langdon v. Goole, 3. Lev. 21. Lambert v. Branthwaite, 2. Stra. 945. 


Anonymous. 1 | : Caſe 355. 


MX. JENKINS moved for a ſpecial ac etiam in treſpaſs, for A defe"4:ne 


lying with the plaintiff's wife, which was granted; and held way be held ta 


the defendant to fifty pounds bail. 


N. B. Affidavits were produced of the indecent liberty they 
took together, os | 


*[ 276] 


* Riley againft Adams. | Caſe 356. 


DEBT UPON A BOND Conditioned to perform covenants in an Onan ifſuewhe- 

indenture, wherein the defendant being a parſon covenanted ther a rector had 
to let the plaintiff enjoy the rectory, which the defendant as par- e n bs. 
ſon had demiſed to him. The defendant pleaded performance ge- ee 


awer in chancery, that he had reſigned, is not ſufficient. to prove the fact without ſhewing that the 


biſnop accepted the reſignation. 
X 4 nerally. 
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Hilary Term, 8. Queen Anne, In B. R. 


Rrrxy nerally. The plaintiff repHed, and ſhewed a breach, that the 
aganft defendant reſigned the benefice into the hands of the biſhop, b 
A. which he could not hold the rectory. The defendant rejoined 

5 that he did not reſign; upon which iſſue is joined. 
Upon the trial at Guilaball, before PowELL, Juſtice, the plain. 
tiff gave in evidence the defendant's anſwer in chancery, wherein 
he confeſſed he ſigned a reſignation, &c. 8 | 


PowELL, Juſtice. This is not ſufficient without alſo proving 
that the biſhop accepted it; 5 


And for want of ſuch proof the plaintiff was nonſuited. 
Adil in cha- NoTe, Upon producing the bill in chancery, Warracge, 


 cery, in the cuſ- Serjeant, objected, that it could not be read as evidence, not being 


tody of f - 
— 5 wr 4 2 off the file, but only from the cuſtody of one of the ſix 


may be read in : a | 
1 ks But PowELt, Juſtice, faid, it might be read (on ſwearing the 
ſix clerk), and fo it had always been held. 


Caſe $07. | Memorandum. 


Death of Hour, QOON after the end of this Term the Lord Chief Juſtice Hol 


Chief Fuftice, and N died; and was in the following Term ſucceeded by Sir 

apy ogg iz. THomas PARKER, Knight, and Serjeant at Law; afterwards 

n EARL or MACCLESFIELD, and Lord Chancellor of Great 
Britain. CO 7 | 


De quo dicendum eff ! 


TRINITY 
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TRINITY TERM 
The Fourth of Gearge the F rſt, 
[ok 


The King's Bench, 


Sir John Pratt, Kut. Chief Juſtice. 

Sir Lyttleton Powys, Kut. 

Sir Robert Eyre, Kut. I Juſices. 

Sir John Forteſcue Aland, Kunt.] 

Nicholas Lechmere, Eſq. Attorney General, 
Sir William Thompſon, Kt. $ oNfcitor General. 


| Gough againſt Simpſon. | Cap 358. 


ETTLEBY move, that a pauper, before he had liberty A pauper ſhall 

K to proceed to trial, ſhould pay coſts for not going on to not pay coſts for 
trial; the defendant having obtained a rule for coſts. In deen e 
2. Salk. 506. it is ſaid, that if a pauper give notice of trial, and do — 5 20 
not go on, he ſhall be diſpaupered; and it is within the reaſon of 
the caſe of executors paying coſts for not going on to trial; and _ 902 
within the reaſons of the ſtatute of 23. Hen. 8. c. 15. which fays, 3. Wik. 24. 
© if after appearance the plaintiff is nonſuited he ſhall pay coſts.” 
And in Sider. 261. it is faid, that on nonſuits the coſts muſt be 
taxed, and the plaintiff muſt pay them or ſuffer corporal puniſh- 
ment. | SEE | 
DarNELL contra. Before the ſtatute, the plaintiff in thoſe 
actions there mentioned, and his pledges, were amerced, and no 
coſts paid, The ftatute ſays, that after appearance and on non- 
ſuit, the coſts ſhall be paid in thoſe actions, and a pauper ſuffer 
puniſhment. The caſe before us is not in the reaſon of that ſtatute, 
for this is neither a nonſuit nor guaſi one. The caſe in Salkeld is, 
that the plaintiff ſhall be diſpaupered, but there is no mention made 
that he ſhall pay coſts. This differs from the caſe of executors, for 
e 


they are ſuppoſed to have money, and the pauper not to be 3 
c rn | able 
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Trinity Term, + Geo. 1- la B. N. 


Seren able to pay any. And this not being a nonſuit, it is not in 


e the power of the Court to inflict any puniſhment. 


Mas. KeTTLEBY. We have a rule for coſts, and only move 
to have it paid before they go on to trial. 


PRATer, Chief Juſlice. I remember this cauſe was put off 
purely by accident, and without any deſign of vexation by not going 
on to trial. There is no pretence that the conſtruction of the 
ſtatute of 23. Hen. 8. c. 15. can govern this caſe, 


Tur CouRT. Diſcharge the rule for coſts, 


Caſe 359. The King againſt The Inhabitants of Hales-Owen; 


The maſter of OTION to quaſh an order for the * of an n apprentice, 


an apprentice is Exceptions were taken: 
bound to keep 
him both in fk. FIRST, It is not ſhewed that he was 3 to any trade. 


ef: -4 
. "Hg ” SECONDLY, The juſtices diſcharge him becauſe he had the 


8 P. x. Sun. 99 king's evil, and thereby made perpetually incapable to ſerve. Ho 
S. C. Set. & cannot be diſcharged but for ſome miſdemeanor. | 


* * THIRDLY, I: does not appear that one of the juſtices who 


Abr. 27. ſigned the order is of the quorum. 


DARNELL contra. F IRST, Any of the inhabitants may take 
an apprentice, though he is not of any trade, 


SECONDLY, The binding 1 is for the ſake of ſerving; the end 
therefore being impoſible is a reaſon for diicharging the contrad, 
which is an incident to the juriſdiction of the contract. 


THIRDLY, This diſcharge was at the ſeſſions, therefore it muſt. 
be intended that one of the Juſtices was of the guerum (a). 


PraTT, Chief Fuftice, as to the third exception: This is a 
diſcharge at the ſeſſions, and a ſeſſions cannot be held without one 
of the guorum; yet thoſe juſtices who were at the ſcſhons, and 
ſigned this, might not be of the gugrum. 


As to the ſecond; The maſter is to keep the ſervant in ſickneſs 
and in health ; and unleſs the one or the other is guilty of a miſde- 
meanor, the diſcharge i is not warranted by the ſtatute. 


Powys, Jaſtice. I never knew a diſcharge of an appreate 
for lickneis. 


It is preſumed that ſome of the juſtices at the ſeſſions are of the 
cuorum; put this order muſt be under the hands of four, whereof 
one mutt be of the guorum. | 


Ey Ax, Juſtice. It is required by the act, that one juſ- 
GCE 05 Tac gugrum ſhould ſign. Muſbehaviour, cer of the maſ· 


(a) See whe ſtatute 26. Ces. 2. c. 27. ? 
| ; vey 


Trinity Term, 4. Geo. 1. In B. R. _ 279 


ter or apprentice, is the only point that gives the juſtices an au- Tux Kina 


thority to diſcharge him. *. 


FoxrEscuk, Juſtice. The ſtatute gives a limited juriſdiction INHABITANTS 


. 7 oF 
- in caſe of miſdemeanor, not of ſickneſs, and we can go no Hass 
arther. | 7 * 3 


It muſt be expreſſed that one of the juſtices is of the quorum. 
By THE wHOLE CoURT the order of ſeflions was quaſked. 


Paine's Caſe. | Caſe 360. 


; THOMAS PAINE was committed, by an order of the court of 5 8 a priſoner 
chancery, for hindering the execution of a decree upon his —_— © 
father; he removed himſelf to THERE MARSHALSEA, and thence under an order 


made his eſcape, and was taken again on an eſcape warrants of chancery for 
; . hindering the 
Amotion was made to ſuperſede the warrant, and that Thomas Paine execution of a 


might be diſcharged. This is not within the ſtatute 1. Ann. c. b. that decree, he can- 
grants eſcape warrants in ſuch like caſes; for that ſays in the pream- not be retaken 
ble, © that divers perſons committed by the queen's courts of re- 9? yon 
« cord at Meſtminſter, upon actions for the recovery of debt or tue ſtatute 
damages, or for contempts in not performing orders or decrees x. Au. c. 6. 

© made in courts of equity, have eſcaped ;” and therefore, for re- | 
medy thereof, it is enacted, * that if any perſon committed, ren- 
« dered, or charged into the priſon of The Queen's Bench or The 
« Fleet, either in execution, or upon meſne proceſs, or upan any 
« contempt in not performing ſuch order or decree by any of her 
« majeſty's courts at Meſiminſter, Sc. ſhall eſcape, any one of the 
Judges of the court where ſuch action was entered, or judgment 
and execution were obtained, &c. may grant a warrant to ſeize 
& and retake ſuch perſon, &c.” This is only for the obſtruction 
of an execution of a decree. . 


Reeves. This is within the reaſon, if it is not the words of 
the act; it was obſtructing the execution of a decree. 


PRATT, Chief Juſtice. To bring this caſe into the ſtatute, it 
muſt be in not obeying an order or decree. The contempt may 
| befaid to be of an order of chancery, yet not ſuch as in the act 
mentioned, for it is not for not performing an order which the act 
lays muſt be; therefore the warrant ought to be ſuperſeded, for 
this is an act we cannot extend by equity, 


Powys, Juſtice. I think it is within the meaning of the at; 
but it being ſo penal as to extend to reſtrain liberty, we cannot 
go beyond the words. 


EYRE, Juſtice, of the ſame opinion. | 
 FoxTesCue, Juſtice. It is neither within the words nor within 
tne meaning of the act, which was only to ſecure property to perſons 


concerned, not to vindicate the public sontempt of courts. This is 
| | Eo os, | | — 


S. C. Stra 100. 
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Painz's eas. not properly an order, but rather a judgment, and he was not to todo 
anything but ſuffer ; the words of the act & and in execution“ 
ſeem the neareſt to this, but they are ſtill relative to * and 
_ contracts. 


Tas Court. The warrant __ be ſuperſeded. But it ap- 
pearing that he eſcaped aut of our gaol, WE ex * remand him 
to it agam. 


0 


Caſe 361. The King againſt The Townſhips of Walderſham, &c, 
in the Weſt Riding of York. 


An order of fef- MOTION to quaſh an order of ſeſſions in theſe words: « Ordered 
fions quaſhed, « that the poor of the ſeveral townſhips of Walder ſham, &e, 
3 be provided for according to the ſtatute 13. & 14. Car. 2.” 


PRATT, Chief Fuftice, Powys and EyRE, Ju/tices, The Juſ- | 
tices afſume an original authority which they have not. 


FORTESCUE, Juſtice. The order is void for the generalty, if 
they had a juriſdiction ; for it ſeems calculated ip enſnare the overs 
ſeers of the ſeveral townſhips. 


The order was acfordingly quaſhed. 


Caſe 362. > Eyres azainſi Hardres. 


How execution ON A JUDGMENT a flier: facias was ſued out and returned 
ay be face out. within the year, and continuances entered up with a vicecomes 
non miſit breve for ſeveral years; at laſt a capias ad ſatisfaciendun 

was taken out, without any ſcire facias to revive the judgment. 


THE Cour. The reaſon is againſt this practice, but the au- 
thorities are all for it (4). T here are precedents - for it in the 
Entries (6). It has been the gonſtant cuſtom of the Court to 
enter continuances by vicecomes non iniſi: breve, and it is the con- 
ſtant practice of the common pleas. The ulage of a court time 
out of mind is the law of that court. ; 


T herefore the execution 1s welt fued gut. 


(2) See Co. Lit. 290. 2. Inſt. 471. (6) Elift's Ent. 840. Of. Bre. 
Mod. , Cates, 253. . Keb. 159. and 35. = 
Fork. v. N 1. . 39. 


* 


MICHAELMas 


King, ſays, “ in com. tus.” 
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MICHAELMAS TERM, 


The Fifth of George the Firſt, 
IN 


The King's Bench. 


Sir John Pratt, Rut. Chief Juſlice. 
Sir Lyttleton Powys, Kut. EE 
Sir Robert Eyre, Kut. T Tuſitces. 
Sir John Forteſcue Aland, Kut. 


Nicholas Lechmere, Eſq. Attorney General. 
Bir William Thompſon, Knut. Solicitor General. 


— . — mt———o_m— a 


Trott againſt Gagg. Caſe 363. 


HIS was a motion to quaſh a writ of error. The record In what cafes a 
is againſt * Gags, of the caſtle of Jork in the county of Yariance be- 
« York,” and the writ of error, directed to Sir Peter NO 2 nk 


writ of error is 


Razr. Proceſs founded upon a record muſt be certain as to terial. 
the deſcription of. the perſon, the place, and the addition (a). 
J. S.“ in the writ of attaint, and G. S. of &c.” in the record, 
has been held a variance. If the original certified had been in 
theſe words, © of the caſtle of York, in com. tuo, it would be error; 
as it is, it is right; which ſhews that it is different. 


On the other fide it was ſaid, that the addition is not material 
ina writ which is only to remove a record. A certiorari to 
remove a conviction againſt 4.” and the conviction removed 
was againſt ** A. and B.“ and yet held to be well removed. In 
an action of covenant by A. aſſignee of B. the writ of error by 
the name of A. without the addition of aſſignee, held goad (b). In 
the writ of error it was © Floyd,” in the record © Floy'd” with an 


(a) Year-Book 9. Hen. 6, fo. 1. pl. 3. (6) Dyer, 356. 
2b. Aſſize, 123. pl. 2. 


. addition, 
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Tzorr addition, but it was held to be well removed (a). If the addition. 
is not material, and we take notice but of part, it is the fame 23 
if none, which is governed . the caſe of Rogers v. Floyd; and 
if this is uncertain, ſince SIR PETER K1NG has returned this je. 
cord it muſt be taken to be the ſame, unleſs it appears to be ſuch 2; 
cannot be the ſame. Where a writ of error was n. Eisen, 
gent.“ and the record & yeoman,”” it was taken to be the ſame (b), 


PraTT, Chief Juſtice. In the caſe of Rogers v. Fly the 
county was not held material, which ſhews it is not in this; and 
if it is not material, and uncertain whether it is the ſame or not, 
and does not appear to be another, we will never intend it to beſo: 
but though it is not material, and is ſet forth and appears to be 
another, we cannot ſuppoſe it the fame ; therefore the caſe in Styles 
cannot be law. Theſe practices of bringing a defective writ of 

error are only for delay, and I am very glad we have authority 
to ſupport the writ. I hold the record is well removed. 


EvRE, Juſtice, of the ſame opinion. 


FoRTESCUE, Suffice, of the ſame opinion. There are three 
things only neceſſary in the deſcription in a writ of error: the 
action, whether by writ or bill; the names of the parties; and the 
Judges before whom. it was. 1. Rell. 16, 17. Sir Chriftipher 
Hales. But if the writ ſhew more than it need, and that is 
variant from the record, it is not removed. MR. RABv's caſe 
goes upon another fact; they are all actions founded upon a record, 
or a bond, or on the caſe, and if thoſe actions had been allowed, the 
plaintiff might have brought another, — 


Per Cuntan, abſente Powys, The record is well removed, 


(a) Rogers 2. Floyd, Eafter Terms (0) Dyton's Caſe, Stiles, 153. 
10. Anne. 4s ; : 4 | 


o 


Cafe .. 7 Arnold againff Meredith. 


Variance be. I AN ACTION OF DEBT ON BOND the plaintiff declared againſt 
tween bond and 1 « Yon Meredith, late of the pariſh of St. Ann's in the city of 
declaration. cc Meſiminſter, in the county atoreſaid, otherwiſe called Jobn 
S. C. 21. Viner, c Meredith, of the pariſh of St. Ann,” 8 


* On oper of the bond and ſetting it forth, it was © J. M. of the 
« pariſh of St. Aun's in the county of Middleſex.” 


GarePER. The bond and declaration muſt agree (a). In the 

bond it was * J. D. capellar.” in the declaration cler. and 

Ro held naught (5): © Sadler” and « Salter (c), Chandler“ and 
« Innbolder (d), have been held variances ina writ of error. Proceſs 

to outlawry lies on a bond, for which reaſon it ought to be molt 


(a) Bro. Abr. 4. Variance” pl. 52. 56. (e) 1. Keb. 464. 
() Bro. Abr. “ Variance” pl. 55. (d; 1. Sid. 14. . 
* | particularly 
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particularly ſet forth © nuper de London,” and © de London” has 
been held bad (a). 


On the other fide it was faid, that the caſes cited ſhew 
that there muſt be an agreement. The caſe of “ nuper de Lon- 
« n, was becauſe an outlawry was ſo penal, therefore muſt be 
moſt ſtrict; in all the others it appears that they muſt be different; 


283 


AnnoLD 
againſt 
Mzz EDITHS 


but this is not ſuch a variance but may be intended the ſame, and is 


not ſo much a variance as an omiſſion. It is upon a general de- 
murrer, therefore he owns himielf to be the ſame, 


PrRATT, Chief Fuſtice. If the declaration and bond do not 
agree, it may be helped by the alias dictus, which is in the nature 
of an averment; but here the alias dictus does not agree with the 


bond, and therefore will not make good the other defect, which 


cannot be intended or ſupplied. 
ErRE, 7 uftice, deſired to conſider farther. 


FoRTESCUE, Juſtice. The cafes of writs of error are not 
founded on a record; this deſcription muſt be ſtrict, becauſe it is 
founded on a ſpecialty. In a caſe, where it was © Thorney, de 2 
« jn com. Notting. E. 
leaving out the addition of the place, it was held bad (5). I know 
no difference between this caſe and outlawry. 


Aijournatur. 


Taz Court afterwards declared, that the variance was mate- 
rial; upon which the plaintiff moved to diſcontinue, and it was 
granted. ; | 


(a) Cro. Eliz, 49. (5) 3- Cro. 313. 


Gough againſt Crear.- 


and in the declaration Thorney, Eſq.” 


Caſe 36g. 


AN ACTION was brought on a bill of exchange in the court: of The Court will 


king's bench, and judgment given for the plaintiff; a writ 
of error was brought in the exchequer chamber and affirmed; on 
which a writ of error was brought in parliament, pending which 
the plaintiff in the original action brought an action of debt upon 
the judgment in the court of king's bench, | 


The defendant moved for an imparlance. 


PrRATT, Chief Juſtice. The writ of error in parliament is a 
writ of rivht, which we ought not to diſcountenance; and this 
_ ſeems vexatious, therefore we ought to grant an impar- 


Frre, Fuſtice., The judgment was affirmed in the exche. 
quer, whica ſecms to ſhew that the writ of error in parliament 
was vexatious; and fince there is no precedent we ought to diſ- 
courage vexatiouſneſs, and therefore not grant an imparlance. 


FORTESCUE, 


ſtay proceedings 
in debt on 2 
Judgment,pend. 
ing a writ of er- 
ror, if the action 
be vexatious. 
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Goven —— 2.1; The action is vexatious. Though the 
FP judgment was affirmed, that affirmation is ſuſpended by the writ of 
an. error in parliament, therefore ought not to be conſidered ; and that 
will ſooner be ended than this can, for this will be carried on by 
writs of error. 5 | | 
Powys, Fu/tice, was not in court. 
The rule for an imparlance was made abſolute, 


Caſe 366. 1 Fenn againſi Alſton. 


6 — and JN AN ACTION OF DEBT ON ROND the defendant ctaved oyer of 
de intended the the condition, which being ſet forth he pleaded a zſurious contract. 
ſame names. BRANTHWAIT, Serjeant. They have abated their declaration, 
| for the bond produced does not agree with the declaration. The 
declaration is «© Samuel Alſton,“ and the bond is Samul.” In Cs. 
Fac. 640. the bond was Edmund,” the declaration © Edward,” 
and though the jury on the trial found his name to be Edward, yet 
it was held bad, for that the declaration muſt follow the bond (a); 
and the reaſon is, that the defendant having ſigned the bond by the 
name of Edmund, he is eſtopped in pleading to ſay that is not his 
mathe. -- 

WEARGE contra. Samuel and « Samu?” muſt be taken to 
be the ſame name, or an abbreviation of it. When there is but a 
ſmall difference between them, they ſhall be taken to be the ſame, 
unleſs they are apparently two different names, 2. Roll. 135. 

1. Mod. 107. Fill. 2. Geo. Child v. Goff. i 


TE Couxr. They mult be taken to be the ſame name. 
The judgment was affirmed, ; 


(a) 1. Roll. 271. 


"+ 


1 


Caſe 367. | Thomas's Caſe. 


PraQice of the ON MOT10N for AN ATTACHMENT on a niſi rule againſt ſeyes 
Court in grant- ral, they all appeared except one Thomas, whom they could 
ing attachment. not find to ſerve with the rule. We 
Tux Cor thought it reaſonable to make the rule abſolute 
againſt them all; but Thomas not being ſerved with the zi rule, 

the Court could not grant an attachment. | 
But there was an affidavit of Themas produced before THE 


it appeared he knew of the rule, and therefore prayed that it might 
be abſolute againſt him. | 
But TH CouRT would not do that, but directed that ſervice 


of it on Thomas's attorney might be good ſervice on 1 Fa 
: | Jens 


REE VES moved, that whereas there was an affidavit of Thomas 


> „ ww = a . „ 0 SY aww 
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| Jeffs Qui Tam againſt Bolton. Caſe 368. 


ROHIBITION to the court of common- eouncil in London, N ; 
to ſtay proceedings in an appeal concerning the choice Anm 
common- council - man (a). * mon council in 


DaRN ELI. The common- council have declared in prohibi- Tonden, concern- 


tion, and ſet forth their title to this conuſance. The defendant in na —— 
plea ſets forth his title as an inducement, and concludes , with a council- man. 
traverſe of the plaintiff's title. The plaintiff, in his reply, traverſes, C port. 5 
te defendant's inducement; to which the defendant demurs, and 8. C. 2. Brown. 
the plaintiff joins. The plaintiff's traverſing the defendant's title is P. C. 98. 
a departure from his declaration; for he is not at liberty toforego his 
own title which he has ſet forth, and impeach that of the defendant's, 
but ought to maintain that of his own, though the defendant's is 
not good (b). The nature of this queſtion is, If the right belongs 
to the mayor and aldermen, or the common-council ? They come 
to take this cauſe out of our court; they muſt therefore ſhew 
their right to our juriſdiction, and not ſay that we muſt ſhew our 
night; for melior eff conditio peſſidentis. 
SER JEANT WHITAKER contra, This is a ſuit pro conſultationg, 
and the plaintiff in prohibition is obliged to intitle himſelf to a 
conſultation, therefore the firſt traverſe is immaterial. For a pro- 
ibition the defendant ſays, that the court of common-council has 
no juriſdiction to hold plea, and the plaintiff minus ju/tz cauſed him 
to appear there; then to obtain a conſultation, they muſt ſhew 
that tae court the defendant has ſued in has conuſance; and to fay 
the other has not, is immaterial. It differs from the' cafes of 
Dyer, 170, 171. and 2. Hen. 4. 9; 10. of prohibition for We. out 
of the dioceſe, and for a modus; for there it is apparent the Court 
has juriſdiction, and to take it out of the court there muſt be ſome 
ingredient, as in theſe caſes, which muſt be ſhewn. We complain 
ofa wrong; and faying the court of aldermen have the juriſdic- 
tion, is only inducement in us: their traverſe is immaterial, and 
tien our traverſe is good (c). The caſes cited on the other fide 
are upon a guare impedit, which is different from this; every 


mon- council. Tux DEFENDANT flead- 


(a) Tux LATIN ITT declared in pro- 
hibiticn, that he was elected and admitted 
common- council- man for Tower Mud, 
and that the defendant, intending to draw 
the examination of that election into the 
court of common- council, exhibited a 
petition for that purpoſe praying the 
plaintiff might be removed; whereas in 


truth the court of common-council has 


not any juriſdiction whatever to hear, 
determine, or judge concerning the elec- 
tion of any of the common council, but 
that time out of mind the examination 
of ſuch election belonged to the court of 
akermen, and not to the ccurt of com- 


Vol. XI. 


ea, that time out of mind the common- 
council have had the examination of ſuch 
elections, abſque hoc, that the court of 
aldermen have the cognizance and exami- 
nation of ſuch eleftions.—THE PLAIN- 
TIFF replied, that the coma: on- council 
have not, time out of mind, had the cog - 
nizance and examination; and offer an 
iſſue. But the defendant demurred. 

(5) 2. Mod. 183, 184. Vaugh. 60. 
Hob 101, 102, 103. * 

(c) Co. Lit. 282. b Cro. Eliz. gg, 
407. Meor, 429. Foph. 101. 


* | plaintiff 
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that is ſo plain. | 
becauſe the mayor and aldermen have the juriſdiction, but becauſe 
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plaintiff muſt recover by his own ſtrength, but here they muſt in. 
title themſelves. | | 


The queſtion upon this record is, Whether the common-council 
have a juriſdiction? No matter whether the court of aldermen 


have or not; for if the common-council have not, this court 


cannot grant a conſultation. That point we have put in iſſue, 


and they have demurred. 


SERJEANT DARNELL in reply. If this rule holds, what wil 
become of a demurrer to a declaration in prohibition ? A conſul. 


tation cannot go. They cannot take a cauſe out of a court with. 


out ſhewing where the juriſdiction is. Where there is a prohibi- 
tion for a cauſe ariſing out of the dioceſe, or a modus, he who 
prays the prohibition is actor, and muſt maintain that the cauſe 
ariſes out of the dioceſe, or that it is a modus. | 


PraTT, Chief Fo tice. 1 did not expect an argument inacaſe 
| hy do we prohibit the common-counci]? Not 


the others have not. When they pray a conſuitation, they muſt 


ſhew they have a juriſdiction ; the point they offer is, that the 


aldermen have none ; if that is found, it muſt be immaterial. 
The authorities that the plaintiff muſt maintain his own right 
and deny the defendant's, is not in this caſe. The caſe of 


à modus is, becauſe the Court has an undoubted juriſdiction ; and 


if he will draw the caſe out of the court, he mult {hew a mixture 
of ſomething in it that that court cannot try. 

Pow vs, Juſtice, was of the ſame opinion. 

EvyRE, Juſtice. If perſons intitle themſelves to a juriſdiction, 
or the uſe of it, they muſt maintain it. This is an inferior juriſ- 
diction, and if the common- council have it not, they cannot proceed, 
though the other have not. There may be a traverſe upon a 
traverſe, when the firſt is immaterial. 


FoRTESCUE, Juſtice, was of the fame opinion. 
PER Cura. The prohibition muſt ſtand (a). 


(a) The defendant brought a writ king's bench was affirmed. S. C. 2. Bro. 
of error in parliament to reverſe this P. C. 1co. | 


judgment, but the judgment of the 


HILARY 


HIL ARY TERM, 
T he Fifth of George the Firſt, 


| IN | 
The King's Bench. 


Sir John Pratt, Kut. Chief Juſtice. 

Sir Lyttleton Powys, Kut. 

Sir Robert Eyre, Kut. I Tuſfticer. 
Sir Johu F orteſcue Aland, Kut. 


Nicholas Lechmere, %. Attorney General. 
Sir William Thompſon, Nit. Solicitor General. 


— — | / 


_ Clerk's Cali. | | Caſe 369. 


HE OFFICERS, by virtue of an execution againſt Clerk, An attachment 
took the goods which were his, but before execution refuſed. 


Clerk had made a bill of fale of them to one Francis, who 
by violence took them out of the officers poſſeſſion. 


Francis moved for an attachment againſt the officers. 


Tux Cour ſaid, that Francis might try the property, but 
refuſed to grant an attachment againſt the 1 88 for that they were 


juſtified bY the execution, 


The King againft Vaux. _ Caſe 370, 
THE SHERIFF returned a reſcous againſt the mother and ſiſter On a 'reſcous re- 
of the perſon arreſted. 'T hey came into court with affidavits turred, a ſmall 

of the ſtate of the fact, and moved that they might ſubmit to a fine may de im- 
{mall fine. 

SER I EAN Daxx PII for the plaintiff moved, that they ſhould 
pay the plaintiff the coſts he had been at before they ſhould be ad- 
mitted to make this motion. 


EvRE, Juſtice. We cannot now enquire of the colts. 
V2 PRAT T, 


8 
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Tux Kixs px ATT, Chief Juſtice. I doubt whether this is not a hardſhip 
= 205-4 upon the phintiff to make him maintain the ſheriff's return, . 
AUX. 
perhaps he knows nothing of the fact. 


FAZAKERLY. The plaintiff may have an aAfon againſt the 
ſheriff, if the return be falſe. © And if this ſhould be allowed, 2 
bailift may make ſuch a return upon an innocent perſon ; and the 
remedy agaiuſt the ſheriff is precarious, for it is perſonal, aud he 
may die, There are but two Wan and it cannot be luppoſed 
they beat two bailiffs. 


Pxarr, Chief Fuſlice. Read the adavits: f 
Which being heard, the Court fined them twelve-pence each, 
Abſente Po W YS. 


oY . — » a - 


Cale 371. | | SU, + Anonymous. 3 


—_ og _ N 1 goon 0 change a a genue from London to Br 1 on proper 


to £rife!, 

Pa ATT, Chief Fubice. We cannot Cond it to Bri . is there 
are no affizes the next Vacation. Let them fhew cauſe why it 
ſhould not be changed, and then perhaps they will conſent that it 
may be tried in another county neareſt where there is an aſſize; 
but if they do not conſent, we Cainot make ſuch a rule. 


Caſe 372. : A agaiz uf Wilſon. 


Variance be- Mone to quaſh a writ of error, Fs | thas the EA is 
tween the re- © WILSON, nuper de Cafile de Ebor.' mm and the writ © nuper 


cord and the ,; cc : 
n ee 4 Leads 3 in com. Ever,” 


. CnarPLe contra. There is no veil for the addition in the 
writ of error (a). The commorancy may be nuper; it is a word 
of relation, and muſt refer to the different times of ſerving out the 

vrt of error and original; he might be late of, the Caſtle of Verk,” 
at the ſuing out of e one; and late of Leeds,” at the ſuing outof 
the other. 


On the other fide, In 1. Sitter. 103. 793. the writ of error 

was abated for a variance in the addition of the place; it is not 

5 there fhewed that the commorancy was with a 7zuper, but it may 
bde ſuppoſed that it was fo, becauſe the conſtant form in the court 
5 of common pleas has been always with a nuper ; and this court 

muſt judicially take notice of the forms of that court. Cy9. Fac. 

68. 98. A writ of error is to remove and defeat a record, there- 

fore muſt net be favoured. © That the law cannot incline to intend 

this the ſame perſon i is pun, for that in other cafes it * an 


WO! Dyer, 365. 


averment 


— I 


. o OA © 
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taken more ſtrongly than the other, and not that which ſtands in- 
different. Godb. t11. 4. Mod. 14. It therefore muſt incline 
more ſtrongly that they are the ſame perſons, than that they are 
different perſons, or it cannot maintain this writ. | 


FAZAKERLY. Though the addition of the place of commo- 
rancy is not neceſſary in a writ of error, yet if it be-inſerted, and 
that inſertion is wrong, it is a variance. The Judge, upon the de- 
livery of this writ to nim, is to fee if there is a record that anſwers 
the deſcription; and not to enquire whether the party is removed 
from York to Leeds. 

On the other ſide. In Keb. 725. the Court inclined that there 
was no variance; but being divided, the parties took out another 
by confent. 88 

CHAPPLE in reply. The writ of error is to deſcribe the re- 


cord; that thews tne defendant to be nuper of one place; that 
cannot be a deſcription of. the record, which is xuper of another 


place, | 


PraTT, Chief Tuftce It is not neceſſary that the writ ſhould 


et forta the place of commorancy, but it put in it muſt be the 
ſame that is in the record, or we cannot take notice that the re- 


cord deſcribed is removed. The difference is, it there be more in 
the record than in the writ, and that not a necetlary part of the de- 
ſcription, the writ 15 good; but if there be more in the writ than 
in the fecord, it is bad. | 
Powys, Juſtice, was cf the ſame opinion. | 

Eyre, Juſtice. Every thing that is in the writ muſt be in the 
record, though not & contra ; and although the deſcription in the 
writ is in part not neceilary, yet the record muſt anſwer that de- 
ſcription. There is no caſe againlt this rule. 


FoxTESCUE, Juſtice. I am not ſatisfied with this diſtincton, 


However the caſcs are, there is no difference in the reaſon of one or 
the other. The ſingle queſtion is only, Whether there is a variance 
or not, and why not in one as well as in the other caſe? The rule, as 
I takeit, is, if the Court cannot ſuppoſe that the writ deſeribes another 
record than What is before us, it muſt be taken to be the ſame. 
We ought to go as far as we can to ſupport the writ. In 2. Saund. 
291. the writ was to the mayor, aldermen, &c. and every of 


4 them;“ and the record was before them jointly. 


PRATT, Chief Fuſtice. I do not think this can be made good 
by intendment; it is ſufficient to quaſh the writ, if it do not ap- 
pear to be the record deſcribed in the writ, The caſes in Siderfin 
are authorities for this rule, 


i 
# 2 


E Forxscur, 


Wirso . 


Evne, Fuftice, The caſe in Saunders was © to them and 
© every of them,“ for the ſake of the ſeveral directions. 
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Harewozrw FORTESCUE, Juſtice. The caſes in Siderfin are not authorities 
in this, for they are de, not nuper; then they are in different 

counties. | | 
PRAr r, Chief Juflice. “ Nuper de muſt be verified as well 


WII 30x. 


Pow vs, Juſtice. If the diſtinction is not in the Books, it na- 
turally ariſes out of the nature of the thing. | 


Tux Cour quaſhed the writ of error, againſt the opinion of 
FoRTESCUE, Fuſtice. | 


Caſe 373. Clerk againf Birch. 


Prohibition to a OTION to ſhew cauſe why a prohibition ſhould not be 
_— eee 58 granted; they ſet forth in the ſpiritual court, that the church- 
ſeats in the Wardens have, time out of mind, had the diſpoſal of the pews of 
church, the church. | | 


The ordinary has a juriſdiction of all pews in the body of the 
church, and they cannot be excluded by cuſtom without ſame 
ſpecial amends to the ordinary for that; and the reaſon is, that they 
who have the diſpoſal of the goods of the church only, cannot have 
the diſpoſal of the inheritance. Hob. 66. Ray. 246. 2. Leu. 
241. 1. Salk. 167. 


E contra. Prohibitions have been granted on the ſame ſuggeſ- 
tions. 2. Roll. Rep. 24. 2. Roll. Abr. 288. 2. Tut. 1032. 
In the laſt caſe there is no reaſon alledged for the cuſtom. The 
cuſtom might have a reaſonable commencement, for the church - 
wardens might originally build the pews, 

PrATT, Chief Fuſtice. I believe this cuſtom is general through 
Londen, and in many other places in Eng/and. The authorities 
contradict each other; it is not proper therefore to over-rule thi 
on motion, =; 57 

PE CuxiAu. Declare in prohibition forthwith. 


EASTER 


FASTER TERM 
The F ifth of George the Firſt, 
1 N 
The King's Bench. 
Sir John Pratt, Knt. Chief Juſtice. 
Sir Lyttleton Powys, Kut. . 
Sir Robert Eyre, Kut. t Tuftices, 
Sir John Forteſcue Aland, Kut. 


Nicholas Lechmere, £4. Attorney General. 
Sir William Thompſon, Kut. Solicitor General. 


The King againſt Saunders. | Caſe 374. 


| ETURN of a coroner's inqueſt quaſhed for being in 
Engliſh. | | | 


The King againſt The Mayor of Bridgewater, Caſe 375. 


INT ORMATION was moved for laſt Term againſt —=— Corporaticnſhall 
for acting as mayor of Bridgewater. By a charter of Queen be intended to 

El:zabeth, confirmed by James the Firſt, they were incorporated by act under the old 
the name of mayor, aldermen, and burgeſſes; they afterward ſurren- _— _—_ 
dered to King Charles the Second by the name of mayor, aldermen, — ag 
and capital burgeſſes, and King Charles granted them a new char- 
ter, grounded upon the ſurrender and in conſideration of it. The 
ſurrender being by a wrong name is void, and fo is the charter 
grounded on that; and a rule granted i. But this Term, they 
not being able to ſhew that they ever acted under the new char- 
ter, the Court would intend that they acted under the old one, 


and diſcharged the rule. 
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Caſe 376. 


De ſcent cf a co- 
pyꝭ old to a cer- 
t ficate- man 
gives him a ſet- 
tlement. 


S. C. 10. Mod. 


43. 


Stange, 164. 


Eaſter Term, 5. Geo. 1. In B. R. 
The King again The Pariſh of Burcleer, 
[AST Term it was moved to quaſh an order of two juſtices, 


and of tne ſeſſions confirming that, for the removal of Abraham 

Hatchett and his four daughters from Eaſtwoodbey to Burcher, 
Aoraham Hatchett, by certificate from the chuch wardens and over- 
ſeers of Burcleer, came to Eaſtwoodhey ; and they adjudge he is 
likely to become chargeable. | 

The exception was, that a certificate perſon is not removable 
until actually become chargeable. 2. Salt. 5;0. For this, cauſe 
was to be ſhewn why it ſhould not be quaſhed. | 


The order of ſeſſions ſet forth the fact ſpecially, which was, 


That Abraham Hatchett was twenty years ſettled at Purcleer, 
and went wich a certificate from Burcleer to Fajtivoodbey, and 
lived cighteen years there; that four years ſince a copyhold of 


7 


twenty thi:lings per annum came to the wife of Abraham Hatchet 


by the ſurrender of her father; the wife afterwards died, and ac- 
cording to the cuſtom the copyhold went to. the eldeſt daughter; 
that about fix months fince he aſked relief of the pariſh cf E t- 
woodbey. DES 

Ms. Yorxe. To the exception, that a certificate perſon is 
not to be removed unleſs chargeable : it js expreſsly ſaid in 
the order of ſeſſions (though the original order taxes no notice of 
i: ), that he afked relief at Eaſtwoodney z and the rule, that an order 


of two juſtices cannot be made good by order of ſeſſions, does not 


hold when it is in fact part of the merits. 

As to the ſecond point: He has not gained a ſettlement ii the 
pariſh of Eaſtudbey by the copyhold, for the ſtatute 9. & 10. 
Hill. 3. c. 11. expreſsly ſays, that a certificate perſon ſhall not, by 
any act whatſoever, gain a legal ſettlement, unleſs he take a leaſe 
of a tenement worth ten pounds per annum, or exccute an annual 
office. This eſtate comes by the act of the wife; and the ſtatute 
ſays, by no other act than thoſe two mentioned. 


Ms. REE Es contza. The ſurrender was not his act, but he 


came to the eſtate by act in law. 


A leaſehold, if a man live upon it forty days, gains a ſettlement. 


The ſtatu:e 3. &% 43. Vill. & Mary, c. 10. 1. J. ſays, a perſon 
not having child or children may gain a ſettlement by tervice, 
without 22:ice, A widower had a child that had gained another 
{-rt]ine::t, and adjudged within this act to gain a ſettlement. 

This ſtatute is not explanatory, but a new law, and muſt there- 
fore be taken more largely. | e 

PrarT, Chief Juſtice, This act is a new law, and not expla- 
natory of any former. I take it that thoſe exceptions in the att 
prove this caſe, that they ſhall extend to all who come within tne 


reaſon of them, If renting an eſtate of another perſon gain 2 
1 ſettlement, 
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letllement, having one of his own will; it is ſtronger than the Tux King 


caſes put in the act; and being a ſettlement it continues though DR. : 
the eſtate is gone, and nothing removes it but gaining another. = 
| | Busctzza- 


Powys, Fuftice, was of the ſame opinion. 


EYRE, Juſice. I do not think that the deſign of this act was 
to make a certificate perſon in a worſe condition than any other; 
it was deſigned to take care of ſuch perſons. It muſt not be taken 
as an explanatory act, but as another of the ſame nature. 


FoRTESCUE, Juſtice. It is a certain rule that a perſon cannot 
be removed from his own freehold, therefore it is a ſettlement. 


The ſtatute fays in the recital, that it was doubted if a certi- 
ficate did not amount to a notice; therefore the acts mentioned to 
gain a ſettlement, are ſuch as ſhall be done in purſuance or con- 


{quence of ſuch certificate. | 
The eſtate comes to him by deſcent, which was not his own act. 


PER Curiam. Quaſhed. 


The King againft Gribble. en 977 
ORDER OF BASTARDY. It is not ſaid that the child was Baſtardy. + 
' chargeable ; nor that any complaint was made by the pariſh. 
Per CURIAM. The is no occaſion ſo to ſay, for nobody is to 
keep a baſtard- child but the reputed father. | 
The King againſt Pocklington, Caſe 378. 


M WEARG. Mr. Pocklington ſigned a promiſe on the Attachment for 
back of a warrant, to put in bail at the return of the writ, and not putting in 


though often requeſted by the officer, neglected. The ſheriff art. e e Wh 
was amerced to the value of the debt. The motion was for an at- 


tachment againſt Packlington. 


PER Curtam. We cannot grant that, unleſs there had been a 
rule that he ſhould have put in bail. Let him ſhew cauſe why he 
ſhould not pay the ſheriff his coſts, and put in bail according to 
the undertak ing. | = 


Alderman againſt Cutting. CECaſe 379. 


TO AN ACTION ON BOND, the privilege of an attorney in the An attorney in 
common pleas was pleaded; it appeared, by affidavit, that cuſtody cannot 
he was a priſoner in the king's bench x Pied privilege. 
It was moved to ſet aſide the privilege, for that the end of his 
privilege is gone, for that ſuppoſes him attendant on the court of 
common pleas. B 


Per Cura. Set aſide the plea: 5 „ 
on a The 
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Caſe 380. The King againſt Adams. 


An order of baf OR®Þ<R or BASTARDY. It does not appear that there was « 
. _ ” complaint of the overſeers of the poor of the parith . the 
. baſtard was born. 


overſcers. 
| PrartT, Chizf Justice. If the ierten was only to indem. 
nify the pariſh, there ought to be ſuch complaint; but the aQ goes 
further, and ſays, for the puniſhment of the reputed father. 


Powys, Juſtice. And for the ſupport of the child. 
Erk and FokTEsSCUe, 7«//ices. It has been over-ruled. 


An order to pay SgconpLy, The order directs five pounds to be paid, ſo much 
fo much dl. being diſburſed for keeping the child, and other My charges 


Durſed for a baſ- 
TEE - and thereby accruing. 


einer neceſſary THE CourT. The lift part is uncertain they ſhould have 
charges, is dad. ſhewed for what thoſe charges did accrue. 


An onder to pay THIRDLY. They order three ſhillings and ſixpence a- week to 


fo much to put de paid fo long as the child ſhall be chargeable to the pariſh, 


* _ «aid and "ag pounds, at the age of ten years, to put him out ap- 


| Paarr, ru. Jin. They ought to order i in certainty what 
muſt be paid. 

Fon rEscuE, Fu uſtice. So much per annum wi the child ſhall 
be ſeven years old, has been quathed for TMR. Is not this 
as uncertain? 

PraTT, Chief Fuſtice. - In that caſe, he might die before ſeven 
years of age; in this, if he dies befare ten, the money will never 
be payable. 

An appeal fom FouRTRHLx, It does not appear that the order of ſeſſions was 
order ef baſ- at the next ſeſſions, it is only ſaid at the general quarter- * 
tudy muſt he to Rex v. Shaw, Salk. 482. 


ti nc ſſions. 
1 RE, Juice. | There was a caſe i in which that of The King 


&, Shaw was e 


Ma. Ravy. Whether this 3 of twenty pounds is not an 
exceſive ſum ? If taey give too little or too much, the Court may 
qua it. 


Daxxril in reply. Whether this Court will examine into the 
r2:tonaDientis of thc fum to be paid at ten years of age, for the 
putting out apprentice ? If it be not at tne rignt ſeſſions, it is their 
default tnat tney did not appeal to the right: but if tnis is quaſhed 
for that, the original order muſt ſtand. But it is ſaid, being the 
next general ſetfions.” There is no arguing from the date of 
the order, for it might be ſerved after the next tetiions. 


3 Chief Juſtice. The juſtices are to indemnify the 
pariſh ; if they have done that, it is ſufficient ; if it is exce ſve, the 
PE Court 
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Court may judge of that, and quaſh it. The only queſtion then Tux King 
is, Whether this twenty pounds is fo, or not? A child may be put N 
out for five pounds; then they are not to conſider the cireumn- a 
ſtances of the reputed father and mother, but the child is a flius 

uli, and for the indemnity of the pariſh, which is the intent of 
the act. : | 

PowYs, Juſtice. We may enquire into the extravagancy, but 
I think the circumſtances of the reputed father are to be conſider- 
ed; ten pounds has been allowed in this court, and it may be for 
puniſhment of the reputed father, EO. 
2 e Feet I do not doubt but if it was unreaſonable we 
might quaſh it. But I do not think it unreaſonable; they are not 
obliged to put him out to a mean trade, for the ſtatute ſays they 
are to conſider the fact and circumſtances of the perſon. It can- 


not be for his puniſhment, I allow. . | 
FcRTESCUE, Juſtice. Two things are in the juriſdiction of the 
juſtices, the puniſhment of the party, and relief of the pariſh : the 
uniſhment is to be corporal; then what is beyond is the ſecurity 
of the pariſh, and this is unreaſonable, and not to be juſtified by 
precedent: there is a proviſion until the age of ten years; then 
to put him out an apprentice,” is ſuch an apprentice as pariſhes 
uſually put out. The ſum I think exceſſive. | 
EyRE, 22 If we quaſh it as to this ſum, I queſtion whe- 
ther the juſtices can make any other order, for they have executed 
their juriſdiction. | | 
PRATT, Chief Juſtice. That is a reaſon why we ſhould quaſh 
none: if unreaſonabie, this cannot be to puniſh the party, for the 
money is payable to the overſeer. 5 


Tux Cour being divided, the order cannot be quaſhed. 


| Atkins againſt Berwick and Others (a), Caſe 381. 
| TROVER by the plaintiff as aſſignee of commiſſioners of bank- A delivery of 


rupt. The caſe was, The defendants were mercers and partners, _ * » - 
uſe 8 


in the habit of ſelling goods to Criſp and Qualm, who were the 2 


bankrupts. On the ſeventeenth of April 17 15, the defendants fold dent confidera- 
to, and ſent into the country by the order of, Criſp and Qualm, a tion, veſts the 
parcel of goods to the value of one hundred and fifty-one pounds, Property of the 
and Criſp and Qualm gave credit in their books, they being before d in B. 
indebted to the defendants. On the eighteenth of May fol owing, S. C. Fort. 353. 
Criſp and Qualm, without the order or the knowledge of the de- 5. C. 10. Mod. 
fendants, ſent the ſame goods to Penball's for the uſe of the defen- 33 8 
dants. On the ninth of June the commiſſion iſſued, and the Comp. ae * 
goods were aſſigned to the plaintiff. The defendants received not 5. Term Rep. 
the letter of advice of the delivery of the goods to Penhall, for 211. 402. 
their uſe, until the thirteenth of June, and then they ſignified their 


conſent to accept the goods. 


() From Mz, PAGITT. 


The 
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8 Arxins The queſtion was, Whether the plaintiff is well entitled to thole 


Bxnxwicr goods as aſſignee of the commiſſion ? 


* OTA. Mx. Reeves. By the ſale on the ſeventeenth of April the property 
of the goods was well transferred ta the bankrupts. If anything is 
ſtated to diveſt the plaintiff, it is, that on the eighteenth of May 
Criſp and Qualm delivered a perce] of goods (it does not appear 
whether the ſame that were fold in April to them) to Penball, for 
the uſe of the defendants. That delivery, without the defendants 
order, diveſted no property out of the bankrupt, for the defen- 
dants were not obliged to accept the ſame, and before acceptance 
the bankrupt might have countermanded the delivery. Theletter 
was not until two days after the act of bankruptcy, fo a private 
delivery. By the ſtatute, all the goods of the bankrupt, at the time 
of the act of bankruptcy, are ſaleable by the commiſſioners to the 
creditors equally, This does not appear to be a contract to ſatisfy 
any debt, for the letter only tells them of the delivery to Penhall 
for their uſe ; which they, ſeeing their circumſtances to be declin- 
ing, did rat enter in their books, which they might if they had 
thought fit. They neither deliver nor accept in ſatisfaction, but 

without any conſideration; fo that it is fraudulent againſt the other 
creditors. 1. 4/724. 70. | | 


PRArr, Chief Fuftice. It being without conſideration. is not 
fraudulent, but only the evidence of fraud, and we cannot adjudge 
it fo, The acceptance was after the commiſſion iſſued, of which 
the defendants muſt take notice. | 


DarNELL contro. The delivery before they became bankrupts 
is an alteration of the property, and an intereſt is veſted in the 
ceſtui que truft, not countermandable by the deliverer ; it appears to 
be a ſatisfaction as plainly as may be. Dyer, 1194. 2. Leon. 30. 
Cro. Fac. 667. The parcel of goods ſent, may go to ſatisfy for 
goods before ſent to Cr:iþ and Qualm, Styles, 290. Telv. 164. 
taey did not for that reaſon enter them in their books, but deliver- 
ed the goods to Penbell for their uſe; and in June following a 
commiſſion of bankruptcy iſſued out, and Criſp and Qualm being 
found b:nxrupts, their goods and chattels were aſſigned to the 
plaintiff. The deſendants received not the letter till the thirteenth 
of June, nor had they before any notice of the delivery to Penhall : 
as ſoon as they could notify their conſent to take the goods back 
again they did, and never refuſed to accept them. There being a 
precedent debt, the delivery muſt be adjudged in ſatisfaction of that 
x | debt. n # | 
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3 REEves in reply. If by way of accord and fatisfaCtion nothing 
A veſts until the accord is execute, which is not until acceptance, 
„ before which the commiſhon was awarded, the cafes only prove 
i that delivery to A. for the uſe of B. without confideration is countet- 
3 mandable, nor could this delivery be pleaded by B. in bar of the debt. 
5 PRArr, Chief Juſticc. If the property is not altered until ac- 
'D ceptance, tae act of bankruptcy may prevent it, As to the con- 
.M 5 : ſideration, 


a vi 
7 


Maker 
„ 


e Rac 
2 1 Se 
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ggeration, I think it appears tobe in ſatisfaction of the debt, though Arxixs 


act ſubſequent of ceſtui que truſt may prevent it; it veſts prima facie 


in him; and if ſo, it is an abſolute aiteration of the propetty after Aus O—__ 


acceptance, and not in the power of either party to alter the con- 


tract. | 
Powys, Juſtice, was of the ſame opinion. | 
EyRE, Juſtice. Thequeſtion is only, If deveſted ? By the redeli- 
veryto Penhall we are not tointend any traud in this caſe. Theſeare 
s delivered on a conſideration ; and all the Books agree, that if 
goods de delivered on a confideration to a third perſon, they veſt in 
aſecond. In Dyer, the Judges differedonlyas to the countermanding, 
all held it good on the conſideration. Yelv. 22.24. 2. Crs: 687. 
Debt lies for the money, or trover for the goods againſt the party. 
Raſt. 159. 1. Bulſt. 68. The property of money or goods is alter- 
el upon delivery to a third perfbn. 3. Co. 26. b. ſays it veſts by 
the gift, and that there is no neceſſity to have an agreement. 
Fort —_ How can theſe goods bedeveſted? A bail- 
ment generally devefts no property without ſaying to what ule. 
Ziuch's Caſe, Plaw. That a bailee is not to anſwer for them; 
has been held in this court, becauſe it is an act of kindneſs, Here 
is a bailment to a uſe. But to conſider it as a ſale or contract: A 


contract executed cannot be defeated, otherwiſe if executory; if it 


enures as a gift, it would be fraudulent; in which caſe, if refuſed, 
no property deveſts. There muſt be actor againſt actor, and a 
price agreed on; for ſending goods without that alters no property. 
This eaſe goes under a notion of payment and ſatisfaction, or 
delivery of goods on conſideration; but certainly he might have 
diſagreed, and fo diſcharged that ſatisfaction. | | 

Pex CURIAM. The defendants have the title totheſe goods (a). 


(a) See Note 10S. C. 10. Mod. 431. and the caſe of Barnes v. Freeland, 6. Term Rep. 80. 


The King againſ? Grant, ' | Caſe 332. 


1 Michaelmas Term, g. Geo. 1. 


tion againſt the Solemn League and Covenant. 
There were two previous points: 
FixsT, Whether a common perſon may have this informa- 
tion; that is, whether it ought to be granted except at the prayer 
of the attorney-general? TD 1 n 
CnksskyRE, Serjeant. The prayer of the information im- 
plies that the Court may deny it, or elſe they might take it with- 
out leave. In the attorney-general's name there is a right to it, 


Velo. 192. I. Bulſt. 5 f. it is his majeſty's _ writ, But an in- 
formation granted in the name of the clerk of the crown office, is 


\ OTION for an information for ating as mayor of | GED In what caſes 
in Somerſetſbire, for that he had not {ubſcribed the Declara- the Court will 


grant infor ma- 
tion re ware 


founded 
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Tux Kixe founded upon the ſtatute 9. Anne, and it is calculated to aſſiſt the 


age rft 
Gran 1. 


ſubjects to their right, where other ordinary methods are inef. 
fectual, as appears by the preamble. The ſtatute for amendment 
relates to civil actions between party and party, and information 
has been allowed to be within it. = 


Then, Whether this Court will grant this information without 
they know a relator, and that it is one who has been grieved ? 

Whether upon the affidavits there appears a criminal ky, 
They ſay he did not ſubſcribe before the preceding mayor ; he 


| liberty afterwards to ſubſcribe it before a juſtice by the ſtatute, 


which they ſhould have ſhewed that he did not. It is to be ſub- 
ſcribed before the charter magiſtrate, if not before two juſtices of 
the corporation, if none of the county. Rex v. Stafford, Mich. 
8. Will. he did not take the oaths of allegiance and ſupremacy at 
the fame time as the oaths of office of town-clerk of Oxford. 
There ſhould have been a tender of the oaths to him. 


SERJEANT WHITAKER. Before 4. Will. & Mary, the 


maſter, ex officio, might file an information, and the attorney. gene- 


ral might enter a nelle 4 Every Engliſb ſubject has a right 
to lay before the Court a breach of the laws, though not concern. 
ed, which is frequently done in the caſe of a nuſance. The infor. 
mation in the Caſe of Har:fora, 8. Mill. was in caſe of a perſon 
nat concerned. The ſtatute 9. Ann. was not deſigned to reſtrain 
any one from having an information, for the title of the ſtatute is 
for rendering theſe actions more ſpeedy and effectual; the words do 
not reſtrain it to a perſon intereſted : all that the Court is to ex- 
pect is, that there ſhould be ſufficient ground for an information, 
which we ſhall ſhew, and care for the colt, We ſhall namea 
relator, | 


There is no neceſſity for a tender of the oaths ; the twelfth ſec- 
tion of the ſtatute is only an additional proviſion that the law ſhall 
be performed, That no perfon ſhall, &c. that ſhall not have 
« within one yezr before taken, &c. and ſubſcribed, &c. and in 
« default, every ſuch election, &c. to be void.” In the caſe of 
The King v. Stufford, the party is at his peril to take the oaths; 
for Ctherwiſe, by colluſion between him and the officer to tender, 
he may avoid the ſtatute: The King v. Thacker, 5. Hod. 208. 
Cited in that caſe. | 4 4 | 


Mx. Vokk E. It does not follow that becauſe we muſt pray 
this information of the Court, that it muſt be denied; but on the 


- 


contrary, that if cauſe be ſhewn it muſt be granted. 
To THE SECOND QUESTION. The charge in the affidavits is 


as far as we can go; if they did at any other time, they muſt ſhew 


it in diſcharge of themſelves ; though I queſtion if it muſt not be 
all done at a time: theſe affidavits need not be certain to every 
intent, as a return to a nandamus. fe | 

| „ . | The 
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The Caſes of Dennings and Norris do not ſhew that ther® Tat Kixe 


muſt be a tender : the Caſe. of Slatferd, 2. Salk. 429. is, that he 
muſt take them at his peril, and if refuſed, may have a mandamus. 


PrRATT, Chief Fuſtice. The words of the act are, that it ſhall 
he lawful for the proper officer, at the requeſt of any perſon ; 
und there is no reſtraint either in the title, preamble, or body of 
the act. It is the moſt noble proviſion for the rights of the ſub- 
ject, and all the ſubjects of England have an intereſt in the corpo- 


rations that ſend members to parliament ; and every uſurpation 


upon the Crown concerns the liberty of the ſubject. 


The intent of the ſtatute is, that no perſon ſhall act who has 
not given this, which the parliament thought a reaſonable ſecurity ; 
and if they need not tender themſelves to take the oaths, they may 
| elude the act: it may have a reaſonable conſtruction the other 


way; the magiſtrate ought to tender, and if he do not, he may be 


puniſhed. I he party at all events muſt take the Sacrament, and 
why ſhould he not take the oaths at all events? | 

The affidavit is ſufficient, for the preſumption is, that if he did 
{ubſcribe he did it all at the ſame time; and that he did not at any 
other time, is a negative impoſſible to be in the knowledge of the 
petſon who applies here: that ſhould appear, if you did, by affidavits 
on your fide. | | 

Powys, Juſtice, The ſame in all. 

EyRE, Juſtice. I do not think it fit for us to grant an in- 
formation at the motion of one who comes in the nature of a 
common informer. At firſt it was conſidered as an uſurpation upon 
the right of the Crown; and afterwards, of a power to oppreſs the 
liberty of the ſubject: the common courſe has been, for it to be 
brought by one entitled to the office or intereſted in the franchiſe. 
The Caſe of Hartford went the fartheſt, but that was proſecuted by 
the inhabitants of the town, who thought they had a right to be 


freemen, except two or three. The Court has a diſcretion to grant 


it or not. The circumſtances of a private perſon may be {ach that 
cannot ſay what the Court would do; but the Court may conſider 
whether it will grant an information or no to fuch particular perſon. 
I think it not proper to grant it in this caſe, for it is a matter that 
ought to come by the attorney-general. A private perſon ought 
not to ſtart a matter of this conſequence ; if any private individual 
ſhould move for an information againit the city of Landon to-mar- 
row, we muſt grant it if we grant this. | 

FokTESCUE, Juſtice. The conſequences would be the ſame 
if a perſon who had a right prayed this. Moſt certainly we may 
grant an information. It is not proper to ſay “ no“ becauſe you are 
not of the corporation, for it is a matter of conſequence to the 
public. The act is as plain as poſſible, and takes in caſes of 
uſurpation, intruſion, or unlawful holding; the laſt takes in every 
ing, and is to be granted at the prayer of any perſon what- 
vever, | 


A 
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Tux Krxe - As to the tender: It is an old point ſettled, that he muſt take 


ak them at his peril ; if the proper officer refuſe, he may go out and 
nant. take them before a juſtice, and that is the uſe of the proviſion, | 


As to the affidavit : It ought to appear on the other fide, 


To the main point the Judges declined ſpeaking, for that it was 
to be laid before all the Judges, and their opinion to be reported to 


his majeſty ; which was done, and remedy provided accordingly by 


TRINITY 
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TRINITY TE R M, 


The Fifth of George the Firſt, 
I N 


The King's Bench. 


Sir John Pratt, Kut. Chief Fuſtice. | 
Sir Lyttleton Powys, Kut. | 
Sir Robert Eyre, Kut. Juſtices. 
Sir John Forteſcue Aland, Kut. | | 
Nicholas Lechmere, Eſq. Attorney General, 
Sir William Thompſon, Kut. Solicitor General. 


Morris's Caſe. . Caſe 383. 


\ /FR. YORK E moved for leave to plead antient demeſne to Antient demeſne. 
M an ejectment; which, upon reading affidavits that the 


lands were fo, the Court granted. 


The King againſt The Pariſh of Lowton. Caſe 384. 


MANDAMUS, „ reciting an unequal rate for the poor by omiſ- Return toamas- 
ſion of ſome of the inhabitants, commands an equal rate to An. 

be made. The return was, that he had made an equal rate upon 
inframentionat. inhabitant. et occupator. terr. et al. rerum * | 


paroch. prædict. taxabil. 


Mu. Reeves. They ſhould fay they had made aſſeſſment upon 
all of them; inframentionat. is by ſome of them to be ſatisfied. 


WulrAEK ER. It follows the words of the writ; beſides it is 
prout per breve prædict. præcipitur. 


Taz wHoLE COURT. That it is a good return. 
Vor. XI. 0: . 
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Caſe 385. | The King againſt Corrott. 
Indictment for MOTION in arreſt of judgment on an indictment for not r6- 


r airing a highway, ratione tenure domus man ſionalis. 
highway ration P S = Ys 72 lis 


tente, without Mx. Lokk E. It ſhould be ratione tenure ſuæ, otherwiſe it | 
* cannot appear that he was bound by tenure to repair, for that is 
N a charge upon the occupier; and as this is laid, the defendant 
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5 might have the inheritance and another the poſſeſſion, ſo another, 
* not the defendant, be chargeable. Latch, 206. Ny, 93. 
- Þ 3 c | . . | A | i . 
.B Reeves contra. It is ratione tenure domus manſional. predie, | 
#3 and before the houſe is ſaid to be the defendant's d mus manſional. If 
"7 it is his dwelling-houſe it muſt be taken to be his occupation, but it | 
q is not needful to be ſu, or appear to be ſo. The caſe in Ny, gz, 
KL is over-ruled by the caſe in 1. Vent. 331. | t 
1 Yorke. Damus manſionalis does not neceſſarily imply the | 
"2H houſe he dwells in; for it being in Latin it may be conſtrued a a 
"of dwelling-houſe not neceſſarily his. : 
MN This Term 1T WAS RESOLVED by THE CouRT, that it is ſup- 
JW plied, if it was neceſſary it ſhould appear that the houſe ſhould be 
3 in his occupation, for that it is domus manſional. But ratime t 
=Y tenar. terr. without ſaying ſuæ, is ſufficient; as is adjudged in the 7 
2 caſe of The King v. Fanſhaw, Mich. 30. Car. 2. 1. Vent. which c 
* record we have ſeen and conſidered. | f 
5 Caſe 386. 1 Anonymous. | 
io 2 An attorney in AN ATTORNEY of the common pleas in cuſtody removed him- 
5 cuſtoly on A ſelf by habeas corpus to the king's bench priſon, and afterwards 
* — „ een wo to an action pleaded his privilege. ; 
3 vilege, Tn CovkrT adjudged, that the habeas corpus, and being in | 
nn © cuſtody upon that, was a waiver of his privilege as well in other þ 
„ actions as that in which the habeas corpus was brought, and {ct the c 
2M plea aſide. 5 5 . t 
3 © Caſe 387. | Taylor againft Jefts. t 
'N In eje@ment, ALEA SE was ſigned on the premiſes, and an ejectment left in the 4 
i the declaration houſe, on which a judgment was had. The defendant made an f 
* muſt be Per- affidavit, that though he lived not at that houſe, he boarded at 
A an gen another in th ; that h bſconded, but might have b : 
© if the deferdant another in the town; t at he never abſconded, but might nave been q 
A can be found, found almoſt at any time to have been ſerved with a declaration, 0 
.B And the plaintiff's affidavit not denying that he knew where he 1 
„ was, nor affirming that he had enquired for him, Y 
* 8 | "7 BOT p 
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Tur Covurr ſet aſide the judgment; for the defendant ſhould Tarron 


have beon ſerved with, or had notice of the declaration, he being 2425 
to be found. 3 | JzPTh. 


o 


Anderſon againſt Buckton. - Caſe 388. 

t Hilary Term, 5. Ges. 1. 1 | 

TRE SPASS grare clauſum fregit, et cum averiis did beat and Wheretheplain- 

trample, and that the averiis had infectious diſeaſes, eo guòd f wenn 

they infected the cattle of the plaintiff that ſeveral died. On not damages arc un- 

4 pleaded, a verdict was found for the plaintiff, and twenty der 403. 

ſhillings damages. 5 | | | 1 
FazaKERLY. This is within the ſtatute 22. & 23. Car. 2. 

that ſays, where the freehold may come into queſtion there ſhall 

be full coſts 3 but here it cannot, for it is only a treſpaſs with ag- 

gravating circumſtances, and not a different branch of the ſame 

ation. 2. Cro. 122, 123. Newman v. Smith, Trin. 5. Ann. 


Treſpaſs would not lie for infecting the cattle. 


BooTLE contra. Where there is anything ſpecial ariſes from 
the cauſe of action, there, though for the cauſe of action full cofts 
are not to be allowed, yet for the whole, that is the conſequential 
damages, they will be allowed. If a proper action had been only 
for the conſequential damages, then full coſts would have been 
given; and adding the clauſum fregit ſhall not prevent that. 


PRATr, Chief Juſtice. Conſequential damages brings it out 
of the ſtatute; he ought to have damages for infecting his cattle, 
and might have had an action upon the caſe for it, and then had full 
coſts. But it is a new caſe, and ought to be conſidered. CES 


Powys, EYRE, and FoRTESCUE, Juſtices, the ſame. 


This Term, Mx. RAB ſaid, This is within the ſtatute. 
Ray. 487. Salk. 208. The matter of infecting is but a further 
circumſtance, and only matter of aggravation, and one entire, not 
two treſpaſſes. 2. Vent. 48. Salk. 642. The ſtatute is meant 
to include frivolous actions, whoſe damage does not amount to 
more than forty ſhillings z this, with all its aggravating circum- 
ſtances, is under that ſum, : 


Mx. Reeves contra. It is agreed that the ſtatute has not been 
conſtrued according to the words, but the intent: the intent was 
to prevent an action for ſmall treſpaſſes not deſigned. I his is a 
compound action; each matter might be ſeparate, and by reaſon 
that it was all done at the ſame time, it may be joint. In an ac- 
ton upon the caſe for infecting the cattle, the plaintiff would have 
bad full cofts for that; and on the trial in this caſe. he might have 
deen found not guilty as to the infecting, and guilty as to the treſ- 
paſs, For ſlandering title or” has been given full coſts ; yet: 
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Axrrxsox the ſtatute ſays, it ſhould not be ſo in all actions for words. But it 
is held not the intention of the act, for it is not taken to be vex- 
atious or frivolous. Where a different matter, for which a dif. 
ferent action =_ is Joined, full colts are allowed. 1. Cro. 163, 
307. 
 PrarTT, Chief Juſtice. I think he ought to have full coſts, 
where anything is alledged as a conſequence of the treſpaſs * 
which he might have a ſatis faction in another action, and though 
the other action is not of the ſame nature as this, and differs from 
it, where the aggravations are ſuch for which the . could 
not have a different action. N 


Powys, Fuſtice, the ſame. 


Ex E, Juſtice. I do not think the plaintiff ought to have full 
cofts : a clauſum fregit, and impounding, are diſtinct cauſes of 
action, and laid as ſuch. Battery of a fervant per quod ſervitium 
amiſit, the per quad is not an aggravation, but conſequential, the 
git of the action. On 21. Fac. for flandering titles, the reaſon is, 
for that the defamations ſhould ariſe from the natural i import of 
the word. This could not ſubſiſt by itſelf in this action, if it was 

found for the infecting only. 


Fox rTEScux, Juſtice. There ought to be full coſts. The in- 
fection is a new damage and i injury, and the action is brought as 
well for the one as the other, There have been full coſts for en- 
tering his cloſe and killing his cattle ; this is mien his . 
therefore the caſe comes up to this. | 


PrartT, Chief Fuſtice. I believe the ſtatute confines it to pure 
ſimple treſpaſſes, quare clauſum fregit. ; 


Eyre, Juſtice. It ought to be ſuch as could ſtand of itſelf in 
this declaration, not a matter for which another action would lie. 
If there was a recovery for this infection, cannot they recover it 
again in an action upon the caſe? 


BucrxTox. 


IV 


PER Curran. The plaintiff to have full coſts, 
5 ExgE, Juſtice, not deſiring to have it Sher ipoke to. 


Cafe ho. - Hargitl againſt TOES 


The Court will M. KETTLEBY. To ſhew cauſe why 0 8 
not grant a pro- ſhould be granted for calling whore in Loden: That the 


hibition after libel for prohibition. was after ſentence in the ſpiritual court. 
ſentence, if the 


inferior court Pz ATT, Chief Fuſtice. The eccleſiaſtical court has an original 
e Ty juriſdiction i in this caſe, and to take that away there muſt be ſhewn 
eis. 2 ſpecial cuſtom. After ſentence we can intend nothing but 
what appears; and though it is the cuſtom of the city to puniſh 

wanneny we can no more take 3 notice of it than of all 3 

22 2 e 5 7 b cultoms. 


- 
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cuſtoms. The reaſon why a prohibition i is granted without an Hazes 
affidavit of the cuſtom, before ſentence, is, that it is common and gan, 
Hur. 

not controverted. It is not ſufficient that, before ſentence, IM do 3 

not admit of the juriſdiction, but you muſt deny it. — Id 
Powys, Juſtice, the ſame. | ER 
Eyre, Juſtice. It is like a libel for tithes ; we muſt have an 

afſidavit of the medus. We cannot take judicial notice of the 

cuſtom, though it is every day admitted in this court. If it was 

found by verdict and fo on record in this court, it concludes only 

the parties to that record, and as to others it muſt come on 

again properly as before. 


FoRTESCUE, Juftice. The difference is, when there is no. 
juriſdiction, you are never too late for a prohibition; but where. 
there is a matter triable, you muſt apply before ſentence. Here is 
2 juriſdiction, and the cuttom is a — n of which we cannot 


i notice, | „ 
Pex CURA. Diſcharge the rule. 


Anonymous. | : . , Caſe 390, 


ThE COURT never quaſhes an indictment for a nuſance on Nuſance. 
motion, but the defendant muit demur. 


Markham againſt Dutra, | Caſe 391, 


BREACH OF COVENANT on a charter party. The covenant How a covenant 
was, that the defendant ihall pay all primage and average accuſ- to pay * pris 


tomed. It is ſhewn, that the ſhip, by ſtorms, received damage in | mage and ave- 
her risging to tne amount of four hundred pounds; that the defen- . 2 _ 


t ought to pay one hundred and feventy pounds as his ſhare b. conſtrued. 
of it. | 


Exckrriov. That this is not average; that it is only 
where ſome goods are thrown over to fave the reſt. Cole's and 


Blunt's Law Dictionary. Lex Mercator. lib. 1. cap. 6. = 118. 
Tur CourrT took time. 


EvRE, Juſlice Average of 99 is only ihe dur to be 
paid to the maſter for care of the ſhip. 


PrATT, Chief Fuſtice. J have not had time to look iato it, 
therefore let it ſtay until the Court is further moved. 


The defendant prayed that the judgment might be as 
to that, and that he might take ee for the reit. 


Curita, Be it fo. - | 


EyRE, Juſtice. You may find average of cuſtom in the ſtatute 


of 32, Hen. 8. c. 14. 


3 


+. =. 


Caſe 39 


Order of baſ- 
eardy, 


Re » 


Trinity Term, 5. Geo. 1. In B. R. 


The King againft The Pariſh of Wentworth. 


MR REF.VES moved to quaſh an order of ſeſſions for quaſhing 

an order of two juſtices. The woman being at 4. by the 
order of removal from . (which was not a good order) was de- 
livered of a baſtard. . The ſeſſions ſet the firſt order aſide for defe& 
of merit, and ordered the baſtard to be at. The ſeſſions has 


no power to proceed further than to ſet aſide the former order, 


and cannot adjudge the ſettlement of the child; for that will eſtop 
and prevent M. from ſending the child not only to A. but any 
other place that may be the place of ſettlement. | | 


Cora (Prarr, Chief Juſtice, abſente). It is but as the law 


| girects, and therefore will not prevent the removal to another 


Caſe 304. 
Aﬀfeem? fit ſar hire 


ct a orſe is o d 
on the quantum lat him a horſe per magnum tempus, to ride about his buſineſs, to 


meruit w. thout 


ſtat. ng the time. 


place, therefore good. 


The King againſt Edwards. 
IIC TMENT for exerciſing a trade, not having ſerved his 
time. | SY 


ExceyTion. That in the margin is “ Burg. Warwick,” 
without ſhewing in what county, nor is it ſhewn any where in the 


Pez CurTam. There not being a county ſhewn where to 
direct a venue, therefore quaſhed, _ 


Anonymous. 


MENT by default in the common pleas, and a writ of 
error. It is an aſſumpſit in conſideration the defendant would 


v3 


pay guantum meruit; that he had the horſe per magnum tempus, 
and that he deſerved ten pounds. | | | 


 ExceyTion. That it is not ſufficiently certain, for that it is 
not ſhewn for how long he had the horſe ; that it is in nature of 
forbearance per paullulum tempus. 


Per CuRIam. This is not in the nature of that, but of goods 


| fold and delivered, without ſhewing what quantity; or for meat, 


drink, waſhing, and lodging, without ſaying for what time. It 
is ſufficiently certain in ſhewing the defendant had the horſe, for 
which the plaintiff deſerved ten pounds, 


Judgment affirmed. 
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MICHAELMAS TERM, 
The Sixth of George the Firſt, 
„ 


The King's Bench. 


Sir John Pratt, Kut. Chief Fuſtice (a). 
Sir Lyttleton Powys, Kt. 
Sir Robert Eyre, Kut. | Juſtices. 
Sir John Forteſcue Aland, Kut. „ 
Nicholas Lechmere, Eſqg. Attorney General. 
Sir William Thompſon, Kut. Solicitor General. 


Earl againſt Coleman. Sg Caſe 295. 
B22 Serjeant, moved for coſts of the writ Cofts in ener, 


of error on a judgment in the court of common pleas, and When allowed, 
want of an original affigned, and no original returned, 

On a ſecond certiorari, on diminution alledged, an original was 

returned. on affidavit that the original was granted out of chancery 

ſince error brought; and ſaid it was like the caſe of an amend- 

ment, which was never granted without coſts. | 


Tus CouvrRT. This motion muſt be denied; for coſts cannot 
be given unleſs by ſtatute, and the court of chancery, feven or ten 
years after, will grant an original to affirm a judgment. The 
proper motion would be in the common pleas, not to let it be 
filed until coſts paid. The cafe of amendments is different; for 
there, if you aſk a favour, we will not do it, without doing juſ- 

tice by the payment of coſts. „N 


() NotTr.—Sin Joun PRATT, Xu. was abſent all this Term, being ill of an 
azue and fever, 5 a | 
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Caſe 396. Fiſher againſt Sparrowhawk. 


Variance. ERROR ON A JUDGMENT in the common pleas. No original 
| aſſigned, and an original in treſpaſs certified; and the decla- 
ration was on n/imul computaſſent. | 


It was objected by MR. WEAR, that this was not within the 
ſtatute; for that it could not be called a variance, which implies a 
ſimilitude in nature and ſpecies, but a quite different and diftin& 
ſpecies. They might as well bring an appeal of murder, and de- 
clare on a promiſſory note. 


Tux CourT. This is the original upon which the plaintiff 
founded his action, and is a defect in ſubſtance; and the words of 
the act are, defect in ſubſtance, form, and variance.” The con- 
ſtruction of 16. & 17. Car. 2.c. of trial in foreign county, 
2. Saund, is exactly the ſame as this act, which has been adjudged 
accordingly in Lord Chief Fuſtice HoLT's time. This is within 
the act; therefore _ | 


Judgment muſt be affirmed, 


Caſe 307. Graham againſt Leach. 
A writ of error BR AINTHWAIT E, Serjeant, moved to quaſh a writ of error, 
teged previous to being te/ed before any cauſe was in court, V1z. the fourth of 
the cauſe of ac- April, and the action was commenced Eaſfer Term, which began 
tion is not a- . . 1 
mendable. on the fifteenth of April, returnable in Trixity Term. 

PER CurIam. It muſt be granted; for there muſt be 2 
loguela que fuit in cur. noſtra. Si judicium reddit. fit has been con- 
ſtrued before the return. It is not amendable by the act, unleſs 

the inſtructions to THE CUR'SITOR were right; a tee not 
amendable being matter of {kill for which there are no inſtrue- 
tions. And Gazge's Caſe, teſte of a writ of covenant, and te/te of a 
judicial writ, is amendable, becauſe the inſtructions are from the 
award on'the roll, | „ 


Cafe 398. The King againſt Morgan, Mayor of Bridgwater. 


Information in THOMPSON, Solicitor General, moved for an information, in 
ye e 08 nature of quo warrants, againſt the defendant, for that the 
_— ms corporation was incorporated in Queen Elizabeth's time by the 
ey,” name of mayor, aldermen, and burgeſſes,“ and acted accord- 
ingly. In 1683, the then mayor ſurreptitiouſſy ſurrendered the old 
patent by a wrong name, viz. mayor, aldermen, and capital 
ic burgeſſes,” and got a new patent with ſeveral new powers, and 
are now acting under it, which is yoig, being grounded on a void 
ſurrender” _ | | 
PER 
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PER CURIAM. Motion denied. There has been no inter- Taz Kine. 
ruption for thirty-five. years, which would give a title except in 122 
caſe of a frinchiſe. Here is no conteſted election, no election of 4 3 WS 32 

. . * YOR Or 
any one under the old franchiſe. The right of a particular perſon Baincwargsg 
only is not in queſtion, but the being of the whole corporation, e 
if this is a matter of uſurpation; for that reaſon it would be proper 
on the application of the attorney- general for the Crown. 


The King againſt Wilders. | Caſe 399. 
Pierre for _— as a fraud one hundred and forty Fraud muſt be 
for one hundred and forty-four gallons of beer, being a brewer, ®7 falſe tokens. 
cuaſhed on motion of SERJEANT DARNELL, for that it is | 
matter for an action on the caſe only, not for an indictment, which 


lies only for falſe tokens, conſpiracy, or a cheat: here does not 
appear to be any, for it might be very innocent, only a miſtake, 


The Pariſh of Somerby again? The Pariſh of Stretton. Caſe 400. 


MOTION to quaſh an order of removal by two juſtices, re- An order re- 
| moving a pauper from Somerby in Leiceſterſpire to Stretton in Verſed is final to 
Lincolnſpire. The party had been removed from A. in Lincoln- W 
Hire to Somerby. The pariſh of Somerby appealed to the quar- Strange, 233. 
ter ſeſſions in Lincolnſbire, where the order was confirmed on the | 
merits. After that, the pariſh of Somerby applied to two juſtices, _ 
who removed the ſame party to Stretton. 

It was contended, that this laſt order is void ; that the order of 
confirmation is final to all the world, unleſs a new ſettlement be 
gained ſubſequent (a). | 5 

Tre Cour granted a rule to ſhew cauſe. 


| CarTER. They have come too ſoon, for the time of appeal 
to the laſt order is not out; and on that we might have ſhewn _ 
that the party gained a ſubſequent ſettlement at Stretton, which by 


this removal we are hindered of, 


HoRsEMAN contra. That the party has gained a ſettlement at 
Stretton cannot be preſumed, for the Court will not preſume any 
fact to make an order good, 2. Salt. 472. The Court will not 
preſume notice, though there has been an inhabitation for ſix years. 
If it had been fo, it ought to have appeared on the face of their order, 
that the party had gained a ſettlement ſubſequent to the confirmation. 


ExRE, Juſtice, There cannot be an appeal now the order is 
brought here, . 


PkR rorau Cux TAM. There is a rule, though not obſerved, 
that no order ſhould be brought here before determination on appeal. 


(a) Alderton v. Felingtowe, 2, Bott, $10. pl. 765. 
| ExRE, 
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Tux Pasten ExRE, Fuffice. It being here and filed, there cannot be now 
or 1 an appeal. When you was ſerved with a certierari, you ſhould 
* Asen have applied here to prevent the filing. 3 | 


or STEETTUN: Pug CURIAM. The rule was made abſolute. 


Caſe gor. | Shelton againſt Sire. 


A bord condi- ACTION ow A Bon, and on cyer a demurrer. The condi. 
2 — tion was, that the defendant ſhould remove himſelf and family 
igor mall re- EIN ; ; p 8 4» 
move himſes and not return to live in the pariſh as an inhabitant without leave 
and his family Of the plaintiff. | | 

maze) vi ug as DARNELL, Serjeant. The condition being a reſtraint upon the 
not return io liberty of the defendant, and there being no conſideration for that, 
live therein as jt is a void condition. In the caſe of Michell u. Reynolds (a) 
an inhabitit there was a conſideration appearing, and the bond was for aſſign- 
without permiſ— . : , s f 
ben from the ing over his houſe and trade; but in that caſe it was laid down, 
obligee, is good. that when the obligation is reſtrictive of any liberty the defendant 
has a right to, it is void: It is general, and the rule extends as well 
to liberty of inhabiting as trading. In the caſe of Dower v. 
Rench (b), where a condition appears to be reſtrictive of liberty it 
is void, ualeis there appears a conſideration. A perſon may poſ- 
| {ibly be reſtrained by a falſe recital, but I believe it may as well 

be pleaded as the ſtatute of Uſuzy. | 


SERJEANT REYNOLDS contra. All the cafes of reſtrictive 
conditions being void without a conſideration, is where they are 
reſtrictive of trade, which differs from the caſe at the bar; for they 

eftrain bonum publi um. U he intereſt and regard of the public is 
concerned, 2. H. 5. fo. 5. b. 2. Bulft. 210 He may come there 
not as an inhabitant, and yet he may buy and ſell and trade there. 
Suppoſe there had been a diſpute whether he was an inhabitant 
there, he might lawfully have bound himfelf from coming there as 
ſuch: it is therefore no more than what he might lawfully do. 

| Every condition is reſtrictive of liberty. ' 


Pow vs, Juſfice. Suppoſe a freehold ſhould deſcend to the de- 
fendant, he may have a right to come to it, and if he does he ſhall 
forfs:t his bond. Michell v. Reynolds did turn upon the conve- 
nicycy of trade. | 


Ever, Zuffice. I do not fee that tre liberty of trade js con- 

cerned in this, and on that foot it is that thoſe caſes were adjudged, 

A bond implics a reſtriction. A perſon may reitrain himſelf from 

buying an citate in ſuch a place, or aliening to ſuch a perſon. 

\ 'Tnerc is no occaſion for a conſideration, where a bond is reſtric- 
tive of common liberty, except in trade. = 


a) 10. Mod. 27. $5. 130. 1. Peer. (3) 
Was 181. Fer-. 296. h 


Fox TESCUE, 
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FoRTESCUE, Juſtice. It is only in that caſe that it is required. Surren 
This bond can neither be malum in ſe, nor probibitum, and velenti guſt 
„on fit injuria : beſides, it may be both reaſon«ble and juſt. The . 
Court never could ſay, that an obligation to reſtrain the liberty of 

a perſon generally, was void without a conſideration ; it is only 

with regard to the public, as not to ſow his land. 


DARNELL, Serjeant, prayed that it might go over to next 
Tenn, ; PR, 
EYRE, Juſtice. I ſee no cauſe for its ſtanding over. 


Taz CouRT gave judgment for the plaintiff. 


Beacon againſt Peck. Caſe 402. 


AN ELEGIT was ſued out and returned nibil as to lands; and If an «legit be 

an execution of goods to the value of part of the judgment, executed for 

Ihe plaintiff took out a capias ad ſatisfaciendum for the remainder a —_— 
of the debt, on which the defendant is in cuſtody. '- 4: puns af 


| 2 > fendant, and a 
BRAINTHWAITE, Serjeant, ſhewed cauſe why the capias ad nibil returned as 


ſatisfaciendum ſhould not be ſuperſeded, and the defendant diſ- 0 his lends, the 
charged out of cuſtody ; and contended that an elegit, where no plainuff may 
lands are returned, is no more than a fieri facias; and cited the have a ca. ſe. 


caſe of Faſter v. Jackſon, in Hobart (b). pr 2 La 


WoRKHOUSE contra. The words in Hobart are only obiter ; for an elit, on 
and but the opinion of the reporter, not the point adjudged, * " ee 
Though an elegit be not returned, yet the party having made his Wh 2 fees fox 
election can have no execution after (5). _ 2 is a writ of a das. 
much ſuperior nature to a fier: facius granted by ſtatute; and if 
A e it, it is a 3 muſt abide by. Arn elegit to 5 r 
hold quouſgue may be an expiring leaſe, and not fatisfy the debt; yet Dyer, 162. 


no other execution lies after it. 3. Co. 11. 
5 7 „ | F. N. B. 265. 
 Evre, Juſlice. If nothing come of the proceſs on return, the Tidd's Pract. 


y may have another execution; and this is no more than a 755. 
fieri facias, In Faſter v. Fackſon it was held, that the party may 
have another execution after a capias ad r eres where the 
* defendant died in priſon, for that he had no fruit of his firſt execu- 
tion. On execution, the caſes that you ſhall not take out an- 
other, are when the firit is effectual: it ſeems to be regular. 


 ForTEsCUE, Juſtice. The queſtion ſeems to be only, Whether 
one may take execution by capias ad fatisfaciendumafter ſieri facias ? 
An elegit is only a fieri facias, with the addition of land. T he 
taking out of the writ is only in order to an election, and until 
the return he has none. If nibil is returned, the election is gone. 


(a) Hob. 56. - | 
(5) Dyer, 249. Year-Book 15. Hen, 7. pl. 15. 2. Inſt. 395. 
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Bzacon After, in the ſame Term, THE wol CouRT were for the 
— ſame reaſons of an opinion that it was regular (a). | 
(a) See the ſame point determined ac- in the caſe of Lancaſter v. Fielder, 2. Ld. 
cordingly in Michaelmas Term 13. Geo. 1. Ray. 1451. X e 
Caſe 493. - Tibbs againſt Clow. 


The 


muſt de as par- 
ticular 
nant 


dreach ACT ION oF DEBT oN BonD. On oyer craved of the condi. 
tion. it appeared to be for the performance of covenants, and 
n the coc they are ſet forth with a profert in the plea. 


' The covenants were, that the defendant ſhould deal with the 
plaintiff for, and the plaintiff ſhould put into his cellar, beer, ale, 
ſtout amber-beer, amber-ale, and that at the time of the defen- 
dant's death or departure from the houſe, he was to account to 
the plaintiff for all liquors drawn in the houſe and not paid for: in 
the fame articles it is agreed, that the defendant may deal with any 
other perſon for other liquors than above entered. The breach 
afigned was, that when he departed from the houſe, liquors to 
the value of thirty pounds were drawn and not paid for, 


* — 


Vokk k, for the defendant. ' It is neceſſary to aſſign a breach 
more ſpecially in an action on a bond for performance, than on the 
covenants; in the laſt, it is ſufficient to follow the words of 
the covenants. This covenant, to account for all liquors left, muſt 
be taken according to the ſubject matter, that is, for ſuch liquors 
as the defendant was to deal with the plaintiff for. The affign- 
ment of the breach extends as well to the liquors for which the 
defendant might deal with others, as by the covenants it ap- 
pears he might, and for thoſe he was not accountable to the plain- 
tiff. The afignment therefore is too general. 2 


KETTLEBY contra. There is no eyer of the covenants, fo as 
to appear to the Court ia hc verba, but are only ſet forth to the 
Court by pleading. es 8 in 


Yorke in reply. If we have not ſet it forth as itis, they ſhould 
have ſhewn it; and it is not a particular clauſe inter alia, but the 
whoie articles that are ſet forth. „ 


ER E, Ju//ice. The liquors mentioned in the alignment of 
the breach are as well others as malt, for which, by the covenants, 
he might deal with others, therefore bad. If covenants are not 
truly ſet forth by party pleading them with @ profert, the other 
mult crave cyer, but cannot ict forth any other covenant, and a 
breach in that covenant, On pleacing covenants with a profert, 
if j ou proceed wit! out cyer, you admit the covenants to be as ſet 
fotth. - If there is a general covenant, it muſt be tied up to the 
ſubj ect matter. The Royal African Company v. Maiſon, 2. Saund. 
Ariington v. Merith. | 6 


Powrs, 


6 * 
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pow xs, Juſtice, of the ſame opinion. | 5 _ - 
 FoRTESCUE, Juſtice. The covenants are, that the plaintiF Crow 
ſhall put liquors into the cellar ; there is no where ſhewn he did 


ſo: It is faid, that they muſt account at the time of departure from 
the houſe 3 and it does not ſhew when he went from the houle. 


Pex CURIam. We are agreed that judgment ſhall be for the 


- Guiſe againſt Ellis. Caſe 404. 


(COVENANT. —That the defendant, his heirs, or aſſigns, ſhall Where the ac- 
ſet yearly ſo many crab-apples or pear- ſtocks. - Athgned for e _ ba en 
breach, that the defendant did not. | ".-1 few, - he 
WeEaRG. The declaration ſhall be taken moſt ſtrongly againſt „ 
the plaintiff: he ſhould have alledged, that the defendant nor his OY 
aſſigns did not, for the leſſee may have aſſigned. Plow. 195. 
Cre. Eliz. 348. Bridgman, 46. If an act is to be done to one, 
or his aſſigns, it is ſuſficient to ſhew it was not done to him; but 
when by nim or aſſigns, it muſt be ſaid neither by him nor aſ- 
ſigns, 5. Mod. 133. Salk. 139.; for in the firſt, to the aſſignee 
is but to the order; in the laſt, aſſigns have the proper meaning 
in the law. . | | 18 


Strange, 228. 


Salk. 139. 


PROBIN contra. They have demurred generally, and not 
ſhewed this for cauſe. The action is brought againſt the leſſee: 
if there was an aſſignment the defendant ſhould have ſhewn it, 
but inſtead of that, demurring genera!ly admits there ' was none, 
It is a matter which lies in the privity of the defendant, and not 
of the plaintiff; and that is the reaſon of Bradfhaw's Caſe, in 
9. Co. In the caſe in Cro. El:z. the breach was in the conjunc- 
tive, but if it had not it would have been good, - | 


WEARG in reply. They were privy to the covenant, and 
might aſſign the breach in the words of it, without knowing whe- 
ther it was aſſigned or not. 


Powys, Fuftice. This declaration may be true, and yet the 
covenants may be performed. | 4 


Erreg, Fuflice. The intereſt and eſtate is ſuppoſed to remain 
where it was, unleſs the contrary appear. It is in the defendant's 
privity whether he has aſſigned or no. = 

Fox TEesCUE, Juſfice. I think it very well, and it would be ab- 
ſurd to be otherwiſe. The covenants charge the leſſee; when he 
parts with the intereſt, the aſſignee; if the leſſee dies, his heir: if his 
aſſigns have done it, he has. The caſe in 3. Cre. is, that they 
did not all do it. I think it very clear, and not worth conſi- 
dering. FW | | 1 
PER CURIAM. Judgment was given for the plaintiff, 
1 Hammond 


FR - 
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&c. 


314 Michaelmas Term, 6. Seo. 1. In B. R. 


Caſe 405. Hammond againſt Rogers. 

Covenant on ar= A N ACTION OF COVENANT mn brought 25 articles, dated the 
thirtieth of September, in the fifth year of George the Firſ, in 
Seprenoery , conſideration of twenty-four pounds for a fine, to quit the ſhop 
breach, that the and trade of a baker, and not to ſet-up or uſe the trade within a 
defendant a- mile for twenty-one years next after the date; and for breach it 
« terwards, and was aſſigned, that peſſea et ante finem termini predict. V1%. primo die 


«© defore the end Maii ithin a mile. 
geen Maii 1718, he ſet up w 


« aforeſaid, x The defendant pleaded, that he did not, &c. made et form. 
pi ap And a verdict was found for the plaintiff, Ds 


FAZAKERLY in arreſ? of judgment. The day they alledge the 
breach is the firſt of May 1718, the date of the articles is not till 
the thirtieth of September 1718, and therefore it is wrong; but if 
the day be rejected, then it is po/fea and before the end of the 
term 3 ſo that it does not appear. for what time the damages were 

7 | | | 

REEVES. This cannot be taken to be an impoſſible day, and it 
is not to be rejected becauſe of tie word pee; if to be rejected, 
paſtea cannot exclude the date; fo that he might trade that day, and 
yet no breach of the articles. The day under a ſcilicet is an aver- 
ment. 1 | 


DARNELL contra, Every thing, without which the plaintiff 
could not recover, mult be preſumed to have been proved at the 
trial. | 


Eye, Juſtice. The iſſue was not upon the time, but whe- 
ther the diſtance was within a mile. e 


DaR NEIL. We could not have had a verdict unleſs we had 
proved that after the date he exerciſed the trade; but it is well 
alledged, the day may be rejected, and it is ſufficient to ſay that 
after the date ot the articles he did exerciſe the trade. | 


REEvesinreply, In this caſe it is a ſpecial iſſue: The breach is, 
that he exerciſed the trade within the ſpace cf a mile: Plea, that he 
did not modo et forma: then the diſtance only is in iſſue. A verdict 
cannot help it, where it appezrs on the face of the declaration that 
there is no breach. The common form is, poſi confectionem arti- 
culor. prædict. and that would be much ftronger than this caſe. - 


EyRE, Juſtice. If the © ſcilicet” is repugnant to the poflen it 

is always rejected, and the peſtea ſtands, and no doubt about it: 
o/lea muſt always relate to a time mentioned before. I he day 

of the date is the whole day, and then po/?ea muſt be the day after. 
Where a breach is laid for a certain day, you can recover damages 
but for that only, and give evidence for no more; and 6 it is for 
2 certain time; but in neither caſe are they tied up to that day or 
time, Hut may give evidence of any after the covenants and * 
| : the 


J 
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the action brought. Therefore the judgment muſt be taken to be Haumoxs 

for all damages to the time of the action brought, and might be 2«»# 
leadedin bar to any action for a breach before this action brought. RoczxSs. 
If it had been bad, it would certainly have been helped by verdict, 

ſor the iſſue certainly takes in the time by the modo et formd as 

well as the diſtance. | | 


FoRTESCUE, Fu/tice. In this caſe you can make no ſenſe of 
the day under the ſcilicet, and then it muſt be rejected. As 
to the poſlea, it muſt mean after the day of the date of the ar- 
ticles. Poftea always refers to a particular day, but in evidence 
you are not confined to it. If bad, it is helped by the verdict. 


Powys, Juſtice. It is good; and if it was not, it would be 
helped by the verdict. 


EysE, Fuftice. It would affect other caſes too much to ſay 
this was helped by verdict. | | 


Pex Curtam. Let the plaintiff take his judgment. 


The Dean and Chapter of Weſtminſter againſt Dr. Caſe 406. 
| erbert. 5 | 
h (CCOMYNS, Serjeant, ſhewed cauſe againſt a prohibition being Deere. Whether 
iſſued to ſtop the ſpiritual court from proceeding on a libel the fpir.tual 
againſt Dr. Herbert, for reading prayers, and performing divine court can pro- 
ſervice, and preaching, without having firlt obtained a licence from Seed ageinſt a 
THE ORDINARY of the place; and he contended, that whether —— — 
there is a canon or not for that purpoſe, is proper for the judg- rs fronds ad 
ment of that court. The ſtatute of 13. & 14. Car. 2. c. 4. ſ. ig. preaching with- 
does not interpoſe in this caſe, for it only reſtrains lecturers from out à licence 
preaching without licence. eee 


SERJEANT PENGELLY contra. On this libel they endeavour to 
 Craw the right of donation into queſtion 3 © without having right” 
(ſays thelibel) * to pray or atk a licence;” to tris he muſt ſhew that 
he has a right to pray or aſk a licence, which will draw the whole 
matter; ſo that they thereby make themſelves judges in their own 
cauſe. , | 


REEVES on the ſame ſide. It is a caſe within the act of parlia- 
ment which extends to all perſons that preach, &c. as well as to 
lecturers; and the act inflicts a penalty, by which means it takes 
away the juriſdiction of the ſp:ritual court {a). They are at- 
tempting to puniſh us for not taking a licence from them to 
preach, a | | | 


Powys, Fuſtice. It is proper to be determined on a declara- 
tion in prohibition, EE 1 

Eyre, Pen Of the ſame opinion, for that it has bore ſuch 
a debate; or we ought to grant a prohibition unleſs, it appear that 


(a) Jones, 231, 132. 2. Lev. 150. Smith v. Cler!;, Cro. Eliz. 2 52. 


the 
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Tux braun the eccleſiaſtical court had the juriſdiction. I cannot find any. 
and CnarTEz® thing of this kind laid claim to by an ordinary juriſdiction; origi- 
or MWrsruix- nally it was a truſt lodged in the biſhop. If it is a doubtful queſ- 
e tion, and not determined, a prohibition ought to go. a 
Da. HEA III. Fox rTEScur, Juſtice, of the ſame opinion. In their court it 

is not incident to meddle with temporal affairs; but it is ſo to this 
court to examine into ſpiritual matters that are mixed with the 
temporal. | 


Tux Court. Fiat probibitio. 
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The King's Bench. 


Sir John Pratt, Kut. Chief Fuſtice, 
Sir Lyttleton Powys, Kut. Mtn; 
Sir Robert Eyre, Knut. 7 Juſtices. 
Sir John Forteſcue Aland, Kut. 8 
Nicholas Lechmere, Eſg. Attorney General. 
Sir William Thompſon, Knt. Solicitor General. 


"ol . 
The King againft Dobbins. Caſe 407. 
HIS was an indictment for a nuſance in not repairing the Perſons inhabit- 
| ftreet in Holborn before Baxnarp's Inn. A ſpecial ver- ing houſes be- 
dict was found, that Dobbins had a leaſe of a ſhop, a back longing to Bar- 
room, and a chamber over that part of Barnard*s Inn, where he Ra 2 
and his family lived; that the Society of Barzard's Inn have time diꝗment for not 
out of mind paved the ſtreet, and ſet up the rails that are before repairing the 
the inn, as leſſees of the inn. | | — 2 
eir I 


Rasy. The defendant is chargeable to the repairs of this thoughrhe Seciery 
ſtreet by the ſtatute; if not, he is chargeable to part ratione tenur as have time out of 
one of the leſſees of the inn, who have time out of mind uſed to Gs oo Is 

ir. The ftatutes are 22. & 23. Car. 2. c. 17. ſ. 7. and | 
2. Will. & Mary, c. 8. ſ. 6. which are for repairing the ſtreets in 
London. The ſtatute of Will. & Mary ſays, © that all open 
a ſtreets, lanes, &c. ſhall be repaired, &o. at the coſt of the houſe- 
© holders inhabitants in ſuch ſtreet, &e. and if unoccupied by the 
« owners and proprietors.” That is, every ſuch owner, houſes 
holder, &c. to repair, &c. the ſtreets, &c. before his houſe, &c. fo 
far as his wall or buildings extend to the middle of the ſtreet. Tt 
is found, that the defendant is an occupier of the tenement, and 
that his family lives in it. In 2. It. 702. an inhabitant is faid 
to be I" 12 manibus et ſumptibus poſſidet et habet. The pro- 
Volu BE + > As viſo 


* 


318 
Taz Kix 


gan 


Dosis. 


Fog 


Hilary Term, 6. Geo. 1. In B. R. 


viſo in the eighth ſection does not, in this cate, exempt the defen- 
dant: it is, © that ſuch antient ſtreets which have by cuſtom been 
c repaired and paved by any other order or manner, ſhall be repaired 
tc and paved in ſuch fort and manner, and by ſuch perſons as uſed to 
<« repair the ſame, under the penalty of the a.” This is only in 
caſe where a ſtreet is provided for by cuſtom or uſage, or where 
an eſtate ſufficient is ſettled to that purpoſe. The words of the 
proviſo are deſigned to charge ſuch only as are chargeable within the 
meaning and in the manner mentioned in the proviſo. The ſtatute 
of 22. & 23. Car. 2. c. 17. ſ. 7. ſays, © that aſſeſſments ſhall be as 
<« well on tenements, occupiers of houſes, ſhops, &c. as upon the 
« owners where no tenants ;” ſo that the defendant is within the 
expreſs words of this act. The defendant is alſo liable at common 
law ratione tenure ; for if the inhabitants of Barnard's Inn, as 
leſſees of the inn, are liable, he being one leflee is anſwerable for a 
ſhare ; and whoever is aniwerable tor a ſhare, is anſwerable to 
the public for the whole. 6. Mad. 150. Salk. 358. Rex v. 
Tatts, Salk. 357. „ TER 


DARNELL contra. Thoſe cafes are of bridges, which are 
guided by a particular act, therefore nothing can be drawn from 
them. 1t is out of all cafes at common law, for the repair of the 
ſtreets of London are directed by particular acts, and by them the 
defendant is not obliged. The Society are leſſees of the whole inn, 
and it is ſhewn that they uſed to repair: it is found that there are 
rails which incloſe a piece of ground before the inn; that there is 
an opening in thoſe rails againſt the gate of the inn, but not againſt 
the ſhops ; this land interpoſing between the ſhops and the ſtreet 
being out of repair, makes the Society liable for their ground, as 
this piece thus incloſed muſt be taken to lie contiguous. *_ 

PRATr, Chief Juſtice. The defendant is a houſholder here, and 
not merely an inhabitant; and then by the expreſs words of the 
ſtatute he is bound to repair, it being before his houſe: in my 
opinion there is no difficulty in this caſe. 


85 Powys, Fuſtice. It depends wholly on the ſtatute, and on that 


I am of opinion, that the defendant ought to repair. 


Eyre, Fuftice. The defendant is liable by the ſtatute as 


a houſholder, unleſs exempted by the proviſo; and if he be, he 


is fill liable as an under- leſſee of the Society, The place railed 
is part of the ſtreet, and I do not know but that thoſe rails are a 
treſpaſs. Wi”, | | . 
FoR T ESC VUE, Juſtice. He is chargeable not only by the ſtatute 
but by common law. Suppoſe all the inn was let out, muſt not 


ee bl ep 
Tas Cour gave judgment for the king. 
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Daviller againſt Herring. Cafe 408. 


A CASE was brought from ni prius in an action of frover for The property of 
an Excbeguer order. | goods ſtolen is 
Te was found, that the order was afligned jn blank to the teftato rms ms 
by one 4:nſworth ; that the teſtator died poſſeſſed of it; and that his of them in mar- 
ſervant. by ſtealth got it, and delivered it to a broker, who fold it to * over: for 2 
one John/ton, who ſold it in a fair manner, in Exchange-Alley, to Maus cou 
the defendant Herring. „„ | | 
CHESSHYRE, Serjeant. An action of trover lies for the parch- 
ment on which the inſtrument is drawn, if not for the debt itſelf (a). 
Nothing appears to ſhew that the ſervant had any right to it, or 
came fairly by it. He who buys acts at his peril, for if there are 
ever ſo many removes, they do not take away the property. Hale 
in his Pleas of the Grown ſays (6), If a thief ſteal from one man 
« what he ſtole from another, he may be charged to have ſtolen it 
« from the firſt and right owner.” That they are affigned in blank, = 
is the conſtant practice, and they are never filled up until brought 
to the Exchequer to be regiſtered. They may have their action 
over againſt the wrong-doers | 5 
REEVES contra. It is ſtated, that in the pocket- book of the 
teſtator was found a memorandum that he had this order: that 
does not prove that he had the poſſeſſion of it, and then it does not 
appear but the ſervant might come by it honeſtly. The teſtator 
might have filled up the affignment in blank, and have had it en- 
tered in the Excheguer ; and if the property is not in him until 
then, it was his laches. The Exchange- Alley is the market overt 
for theſe things ; and then, notwithſtanding the ſervant may have 
ſtolen it, the ſale transfers the property to the vendee. I agree that 
the caſes are, that felony does not diveſt property ; but if bought 
in a market overt it does (c). This was ſo at common law, 
which 31. £1:z. c. 12. ſhews ; for that ſays, « if _ claim within 
« fix months.” Before 21. Hen. 8.c. 11. if goods ſtolen were fold 
in market 9vert by the felon, yet there was no reſtitution, although 
he was convicted; but ſince that it has been held otherwiſe. 
| Mer, 360. Key. 35. 48. | | 
PrATT, Chief Fuftice. The abſolute property of the money _ 
was in Ainſworth, until regiſtered. The order itſelf _ be af. 
ſigned by parol, which is indorſed in blank to the inteſtate ; he 
therefore and his adminiſtrator have a good title to the order. - 
The ſervant getting it into his poſſeſſion cannot give him a title, 
If Exchange- Alley is a market overt, it is not found to be ſo in the 
Caſe; if it is ſo, it muſt be by cuſtom, preſcription, or letters patent: 
theſe. things are often fold in other places than Exchange-Alley ; 
and I do not ſee why the purchaſer ſhould not take as much care 


(a) Co. Lit. 236. 4. Co. 33. Dyer, (c) 3. Co. 78. See alſo 3. Hawk. 
£0, 4- Mod. 156. 2 . C. ch. 23. .. 57. 
i (5) Hale s P. C. 64+ 
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Davrtten in theſe things, to bring down a good title, as well as in caſe of 
land. All the inconveniencies would be prevented by due regife 


tering. 5 
Powys, Trftice, entertained great doubts on this cafe. 
EvRE, Ju/tice. This is a thing proper to be conſidered. No 

one knows what paſſes between two brokers, therefore it does 

not come within the notion of a market overt. It was poſſible 


ſor the defendant, with proper caution, to have taken care to have 2 
good title; but the plaintiff could by no means ſecure himſelf, 


Haine. 


. N PO 9 5 *„% Eadeas i; \ 
n N r e 7 32 
5 5 7 [Row Pd! 3 A 
b e hg! 95 4 1 FAN fs A 1 
5 59 . er R 4 
. . 8 r 7 6 Ce tc =" "I TIS — 
A : oo, YT: ö . 5 : 
- N ö WO i OP lhe 
a 2 pa ad "2 3 4 * F 


«Air OE UE 91H: 
pO "IT" _—_— — 21 r 


_ ForTEscvue, Juſtice. I think it clear that there is a plain 
property in the inſtrument. If it appear that the Exchange. 
Mey is the place chiefly uſed for felling theſe things, it goes far 
towards a mar let overt; and I taink the law d comply, if 
poflible, with trade; it has done fo. 


PRATT, Chief Fuſftice. The courts could not go into the 
caſes of promitiory notes, but there was an act for it. 
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Ie parties conſented to try the cauſe again; the a 
very imperfectly found (a). | STR 


(s) The plaintiff was nonſuited on the ſecond trial. S. C. Stra. 300. 


Cale 409 · The King againſt Furneſs. 


On as appeal to ON AFFIDAVIT read, that the right of tithes was in queſtion _ 

ſoffions, if the when the cauſe was heard at the ſeſſions upon an appeal, it 

rise of ches was moved, that the certzorars and return might be filed. | 

come in queſ-— | | : 

tion the ae Reeves centra. The affidavit not only ſays, that the right of 

dae, e tithes came in queſtion, but alſo proceeds to ſhew what was 
meant by that, vz. that time immemorial they had not paid tithes 
for lambs proceeding from ewes but a year old. This is a pre- 
ſcription de non decimando, which is void; for all things are by 

right ticheabie, and a layman cannot preicribe de non decimands. 
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FAZ AK ERL in reply. A particular place may be exempt from 
tithes for a particular matter (a), which is the preſent caſe. The 
ftatute 7. & 8. Vill. 3. c. 6.1. 7. ſays, that no proceedings or judgment 
had by virtue of this act, ſhall be removed, &c. unleſs the title of the 
tithes come in queſtion. This order is not made by virtue of thatact, 
or according to it ; for the act directs, that there muſt be a demand 

in writing twenty days before the juſtices have juriſdiction {6}, 
and nothing of that appears on the order, ncr how long the tithes, 
have been due; and if this is not an order made by virtue of 
this act, a certiorari lies of common courſe to remove it without 
the affidayits. | * | 
(a) Dr. & Stud. 174. 2. Roll. Abr. 644. pl. 17. (5) S. C. 1. Stra 264. 
Ritz, 
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- Reeves. They are not now to take exceptions to the form of Tux Kane 
the order, but only to conſider whether the return ſhould be filed. - againft 


|  Funngass- 
PRATT, Chief Juſtice. The only matter now is, Whether the : 
right of tithes came in queſtion at the ſeſſions? Common right is 
againſt the defendant, but he ſays there is a cuſtom for him; then, 
Whether or not this ts a good cuſtom? is a queſtion of law; and 
that point has been doubted. In the cafe of Hunsſeld Puriton, 
in Lord Chief 5 ice HoLT's time, a preſcription de non deri- 
mand was not allowed for live cattle; and it is there ſaid, that it was 
allowed good for wool only; and the reaſon given was, that tithes 
of wool are by cuſtom, and not of common right: it is then a queſ- 
tion in law not proper for the ſeſſions to determine. 5 


EvRE, Juſtice. The juſtices of the peace cannot judge 
that matter, | 5 FOOL „3 
ForRTESCUE, Juſtice. It woul i be a good defence to the ſpi- 


ritual court, and a good ground for a prohibition ; and I cannot 
think that the act was deſigned to give the court of ſeſſions a larger 
juriſdiction than the ſpiritual court. | N 


Per CURIAM, abſente Powys. Let the return be filed. 


Turner againſt Brewer. \ 214: x Cal 410. 


| ME REEVES moved to quaſh a writ of error, which was ad In an aQtion for 
grave damnum of one defendant only, though the judgment: malicious pro- 
is deſcribed in the writ to be againſt two. | ſecution againſt 

two defendants, 


MR. STRANGE contra. When the judgment is joint, the parties one of them 
may either join or ſever in the writ of error (a). I he heir alone ene cannot 
mey bring a writ of error of a judgment againſt the anceſtor and wa, ates ola 
another perſon. Summons and ſeverance in a writ of error lies . 

only when the parties come in on a ſcire facias. S8. C. * 233. 

. 5 3. Mod. 134 

Reeves in reply. It is an action upon the caſe for a malicious 
proſecution ; the damages are joint and entire. If the judgment 
is to be reverſed, it muſt be in toto; and it would be very odd 
that one who was not a party to the writ of error, ſhould have ad- 
vantage of the benefit of the reverſal. In Ruddeck's Caſe b, 
it is adjudged that they muſt join, although the old Books ſeem 
otherwiſe. If one defendant die, the ſurvivor may bring a writ 
of error; but there it muſt appear on record that one is dead. An 
infant may have a writ of error, and the judgment may be re- 
verſed only as to him. The late act does not aid this; that is only 
to make the writ agreeable to the record. 


PraaTTy Chief Juſtice, abſente. | | 4 +: 


ExRE, Juſtice. The dannum in the writ of error is that alone 
which ſhews who brings it; therefore, as this is, it muſt be un- 


(a] Bro, . Joinder in Account, 77. . Herne's Pleader, 77. (3) 6. Co. 26. 
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Ton ux derſtood that one alone has 3 this writ, * 1 am 1 
opinion that he cannot do it. 


Powys, Juſfice. Certainly one TOW cannot bring this writ, 
Ruddoc}*s Cafe is expreſs that he cannot. p 

FarTESCUE, Juſtice. Where damages are joint, they muſt 
join; but where they are ſeparate, they may divide in a writ of 
error, 

EyzE, Ju/tice. In the caſe of Pennoyer v. Brace (a), in the 
latter end of King Milliam's time, a writ of error was e 
for this cauſe. 


Tax CovrT mats the writ (5). 


(a) 1. Ld. Ray. 444. S. C. Salk. 319. wv. Burton, B. R. H. 135. Lady cab e, 
5 C. 32. Mod. 130. S. C. 5. Mod. 338. Title, Stra. 632. Rex v. All Saints, in 
See alſo, 1 Wilſ. 30a. Dougl. 637. Derby, Stra. 1110. Freſcobaldj +», 
(0 See Herne v. Herne, Carth. 7. Knyſton, Stra. 783. Vavaſour v. Vauz, 
Burr v. Atwaod, 1. Ld Ray. 328. 1. Wilf. 83. Knox v Coftello, 3. Burr, 
Rouſe » Erherington, 2. Ld. Ray. 870. 1793. Laroche v. Waſsborough, 2. Tam 


Cooper v. Ginger, Stra. 606. Ratcliffe. Rep. 938. 
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The King's Bench. 
Sir John Pratt, Kut. : Chief Ju bics. 
Sir Lyttleton Powys, Kut. 1 
Sir Robert Eyre, Kit, Juſtices. 

Sir John Forteſcue Aland, Knt. 


Sir Robert Raymond, Nut. Attorney General, 
Philip Yorke, Eg. Solicitor General. 
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Poole againſt The Hundred of Flitt. Caſe 412. 

Declaration on 

the ſtatutes of 

the jury found a verdict for the plaintiff. But it we 
8 dred. 


ls was an action againſt the hundred of Flitt, in Bed. 
fordſbire, for a ſum the plaintiff had been robbed of, and 


moved in arreſt of judgment. And | 

THe FIRST EXCEPTION was, That the robbery is faid to have 
been committed © in com. prædici. and the laſt county mentioned 
was Middleſex, ſa that it is not faid to have been done in Bed- 
ſordſbire. +” : | | 

THE SECOND' EXCEPTION was, That the lane wherein the 
robbery was camn:itted is not ſaid to be the king's highway; 
they muſt be robberies which in their own ſenſe include the ac- 
tion done in the highway. 1. Saund. 376. 13 =. 
Nax contra, As to THE FIRST EXCEPTION, The begin- 


ning of the declaration is againſt amnes homines of the hundred of 
Hitt in the ſaid county, and © Bedford ſſ. is in the margin, which 


is in the county of Bedford: it afterwards ſays, that he was robbed 
In ——— Lane in the faid hundred of Flitt, which mult be in 


Brdfordſhi FP 4 
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Poor z As to THE SECOND EXCEPTION, It is the common form; 
[> wht the caſe in Saunders only ſhews that it would not be bad the other 
HE | \ 
HuxDRED or . | 


Frrrr. Of this opinion, in both points, was THE Coukr; and 


Judgment was given for the plaintiff. 


Caſe 1j. The King againſt Nichols and Radcliff, | 


Tn what caſe the REEVES moved for an information, in the nature of a gue 


Court will grant warrants, againſt the defendants Nichols and Radcliff, tor 
a eee executing the office of truſtees of the harbour of Whitehaven, 
6 It is a public harbour for all ſhips, and being in decay for want of 
although it was repair, it was regulated by the ſtatute 7. Ann. c. 26. by which 
no prior fran- truſtees were appointed to collect the duties aſſeſſed for lach re 
chiſe in the pair. They were appointed after this manner: the lord of the 
* manor was to chuſe ſeven, and fourteen more were appointed by 
8. G. Stra. 299. name in the ſtatute for ſeven years; and if any died within that 
5 time, the remainder of the fourteen were to chuſe new ones. At 
the end of the ſeven years, the inhabitants of the place were to 
chuſe fourteen for three years; but the ſtatute gives no power 
to the remainder of this fourteen to fill up vacancies by death; 
and theſe two gentlemen were choſen by twelve to fill up the place 
of two dead. That this relates to the public is evident. for theſe 
truſtees have a power of making by-laws, and of levying money 
upon the town for the repairs; and if theſe two be unduly choſen, 
the acts of the reſt will be invalid. E192 | 


FazAKERLY. I am to ſhew cauſe againſt this rule for an in- 
formation, in the nature of a quo war ranto, don the two defen- 
dants, for acting as truſtees of the harbour of I hitebauen. 


In the year 1716 there was an election, and in laſt Auguſt there 
was another election; ſince which two of the truſtees died, and the 
twelve furviving truſtees have choſen two new ones, the defendants, 
And the queſtion is, Whether theſe be well elected? that is, 
Whether it be ſuch a franchiſe as an information will lie for the 
ufurpation of? There is no inſtance, that I know of, of an infor- 
mation in the nature of a ue warrants againſt private truftees, 

This power of clecting new truſtees to ſupply vacancies muſt be 
Within the intention of the ſtatute ; for elſe it gives dr. Lowther 
oeh a power as will not be convenient. 45. Loꝛuther, lord of 
the manor, and f:venteen more truſtees are requiſite to make by- 
laws, and to make any alteration in the harbour; now if four die, 
the ſtatute will be ineffectual as to the purpoſes. It ſeems queſ- 
tionable, Whether the power of chuſing new truſtees to ſupply 
vacancies, which was allowed to the firtt Furteen, does not run 
through the whole? and there is the ſame reaſon. If it be 2 
franchiſe, it is a neceſſary incident to them as ſuch ; and they = 

| | | J 


+ 
& 
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by common law ſupply ſuch vacancies, though no ſuch expreſs 7 
power was allowed them at their conſtitution. * | 


ſtatute 7. Ann. A conſiderable revenue ariſes from it to THE 
KING : the ſtatute makes eleven of the truſtees a quorum, and 
preſumes that there will be no need of electing neu ones oftener 
than once in three years. That it is of ſuch a public nature that 
an information will lie againſt it, is apparent. | 


REE VES. As to the nature of the office, The matter concern- 
ing which they are truſtees, is of as public nature as can be, and 
their power is fo too; for they may make by-laws concerning the 
harbour, aſſeſs money upon the inhabitants, appoint a public officer, 
and adminiſter an oath to him. The manner of the election being 
appointed hy the ſtatute, no election can be good but what purſues 


it. When the fourteen were appointed by name in the ſtatute, for 


ſeven years, it was reaſonable to allow them to ſupply defects ; ang 
if it had been the intention of the parliament to allow ſuch a power 
afterwards, there could have been a clauſe for it. Where a cor- 
poration is conſtituted by charter, and no power of filling up va- 
cancies allowed by that charter, they have it by common law; 
but where the method of the election is preſcribed by the charter, 
they muſt purſue it. * 


BooTLE. If ſuch a power of electing new ones became neceſ- 
fary, it would be rather in the inhabitants than in the ſurviving 
truſtees. In the caſe of The King v. Stanton it is doubted, 
whether an information would lie againſt one for holding a court- 
baron : as to a court-leet it was not doubted; but the Court held 
that it would lie for holding a court-baron. If a ſtatute con- 
tains anything that relates to the revenue of the Crown, that makes 
it a public law (a). yto gry 


PRAT T, e, By common law all ports are in ux 
Crown : a ſubject, indeed, by preſcription may be entitled to a 
port. The ſtatute has appointed how this port is to be regulated, 
and if any one acts otherwiſe than as the ſtatute has directed, it is 
an uſurpation on the Crown : the ſtatute makes this to be of a 
public nature, and fo it is by common law, and an information 


will lie againſt them. The court - leet and court baron are derives 


from THE Crown, and for that reaſon an information will lie 
againſt them. Corporations may preſerve themſelves, yet they 
mult purſue their charter ; and for that reaſon we rather. ſuffer 
corporations to be diſſolved, than to authorize their infringements 
on their charters. Theſe two are not duly elected; and if any 
danger ariſes, they muſt apply to the parliament. The informa- 


tion ought to go. 
Powys, Fuftice, 4 am of the ſame opinion. 
(e) Holland's Caſe, Cro. Elig, 605. 
Eras, 


Nrcuots ANS 


DexToON in reply. This was made a public harbour by the Rarer r. 
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Tux Kixs | EvyRE, Fuſtice. They are not well elected, for the ſurvivor, 
arent have no power to elect them. We cannot ſupply a power; and 
9 it is plain the ſtatute never intended they ſhould have ſuch 2 
power, for they have granted it in one caſe and not in the other, 
An information ought to be, becauſe it is a public truſt, It is 
the ſame caſe whether the king could grant fuch a power or no, 
as in this caſe he could not. There is reaſon enough for an in, 
formation; and this cannot be determined otherwiſe. 


ForTESCUE, Juſtice. An information ought to be granted; 
for it is a matter of right. and there is no remedy, This is matter 
of more conſequence, than what moſt informations are granted for. 
Informations are. granted where it is not a franchiſe; though all 
ports being in the Crown by common law, though this power is 
enlarged by the ſtatute, yet what the Crown had is granted, and 
ſoit is a franchiſe. It is plain the ſtatute intended to veſt no ſuch 
power in them; for it is a known rule, that in ſtatutes making a 
new law, an affirmative implies a negative of whatever is not 
affirmed. HET 1 ; 

An information was granted (a). 

(a) Rex ». Boyles, 2. Stra. 836. Rep. 93. Rex v. Marſden, 3. Burr, 
Rex v. Reynel, 2. Stra. 1161. Rex . 1812. Rex . Wallis and Bam, 

Williams, 1. Burr. 402, 8. C. x. Bl. x. Term Rep. 375. | 


i 


Caſe 414. | Roberts againſt Hamilton, 
Form of decla- HIS was AN ACTION UPON THE CASE. In the firſt count 
Tation on a ſpe- the plaintiff declared, THAT WHEREAS he had delivered 
cial ſum fit. (c 2 gelding to the detendant, the defendant promiſed to deliver 

« two barrels of gunpowder, value three pounds fifteen ſhillings 
| « each.” The other two counts were, FIRST, An tndebitatus 
: aſſumpftt ; and, SECONDLY, A quantum meruiz for the gelding. A 
| verdict was found for the plaintiff on we 5 count; and 5 the 
defendant on the two laſt counts. Sp 
GirDLER, in arre/} of judgment, moved, that the declaration 
does not ſhew that the gunpowder was not delivered, but only 
concludes, as all common declarations do, that by reaſon thereof, 
and according to the promiſe and undertaking. of the faid 
c Hamilton ſo made as aforeſaid, he, the ſaid Hamilton, then and 
* there became liable to pay, &.“ | r 
I was ANSWERED, that by theſe general words muſt be in- 
tended that the gunpowder was not delivered; eſpecially ſince it 
is after a verdict, which gives damages for the not delivering of it. 
But yzR CURIam, It being a ſpecial collateral matter, the 
non performance of it ought to be eſpecially ſhewn in the decla- 
ration. SL Re er W 2 
The judgment was arreſted. 


* * 


The 


r 


- 
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"Phe King againſt Townſend. _ Caſe 415» 
1 was committed for ſaying maſs. A perſon com- 
| mitted ſor ſaying 


DarneLL, Serjeant, moved to bail him, the ſtatute only making ow intitled to 


it a great miſdemeanor. | 


Tas ATTORNEY GENERAL oppoſed it, for that to let ſuch A. 
perſon go abroad was as dangerous and pernicious to the public as 
permitting a highwayman to be bailed, | 

But PER CURIAM, It being only a miſdemeanor, he was bailed 
himſelf in a thouſand pounds, the bails each in five hundred 


pounds, 
| Saville againft Saville. 23 Caſe 416. 
* In the Court of Chancery. | 


THE CASE having been argued before Lord Chancellor PARKER, Where double 
aſſiſted by Sir Josten JEKYLL, Maſter of the Rolls, Six n to dug 

JounPRATT, Chief Fuflice of the king's bench, Six PETER KinG Ns the leſs 

and Mr. Fuftice T Racy, and ſtanding this day for the opinion of portion certain 


the Court, Str PETER KING opened the caſe with his opinion. and the greater 


en a contint- 


This is a bill brought againſt Sir George Saville, to have the gency, which 


execution of the term of five hundred years created in the mar- happens ' atter 


riage-ſettlement of Milliam late Marquis of Hallifax ; the truſt the leſs portion 

of which was for raiſing the ſum of twenty-five thouſand pounds I hopes 
| a . . ughters are 

for daughters portions. Upon hearing of the caſe it was re- intitled to the 

ferred to THE MASTER to examine; upon whoſe report the caſe ſubſequent pro- 

appears to be thus: George Lord Halifax, father of William Lord viſion. 

Ealand, upon the marriage of his ſaid ſon with Lady Mary Finch, 5 C. 2. aw. 

daughter of the Earl of Nottingham, on the twentieth of February 458. 

1694, ſettled great part of his eſtate, ſubject to the incumbrances S. C. 2. Eq. Ab, 

and annuities thereon charged, to himſelf for ninety years, if he 646. 

ſhould ſo long live, n to Lord William for ninety years if 

he ſo long hve, remainder to Lady Mary for life, remainder to 

the firſt and every other ſon in tail male, remainder to truſtees for 

five hundred years for daughters porticns, remainder to the right 

heirs of Marquis George. The truſt of the ſaid term of five hun- 

dred years, is declared to be for raiſing portions for the daughters 

of that marriage, if there happen to be no ſon, v:z. if more than 

one, to raiſe the ſum of twenty-five thouſand pounds in the whole, 


to be paid between and amongſt them, at her or their age of ſix- 


teen, or day or days of marriage; and until ſuch portions fo become 
| Payable, to raiſe and pay the ſum of two hundred pounds per annum, 


until they come to the age of twelve years, and then three hundred 
pounds, for their maintenance and education; e ae to theſe 

oviſoes, that in caſe one or more ſuch daughter die, her ſhare 
fall be diyided to and amongſt the ſurvivor and ſurvivors; and to 


this, 


44 
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„ Savi:tt this, on which the queſtion ariſes, PROVIp ED ALWAYY, and it is 
« hereby further declared and _—_ by and between all and eyery 
the ſaid parties to theſt preſents, that in caſe there ſhall be no 
ec ſuch daughter or daughters, or in cafe the ſaid ſum or ſums of 
„ money and all maintenance in the mean time ſhall be raiſed; or 
« int cafe the faid daughter ſhall be advanced in marriage by the 
&« ſaid William Lord Ealand, with the like portion or greater; or 
« in caſe lands or tenements of an eſtate of inheritance. ſhall 
| « deſcend to the faid daugnters, of as great value, to be ſold, as 
4 the portions hereby intended, or ſo far as the faid lands ſo leſt, to 
e deſcend and come, ſhall go in value, that the term ſhall be utterly 
<< void.“ Soon after Marquis George, the firſt of May 169g, 
Teciting this marriage ſettlement, and that theremainder in fee of the 
lands there ſettled was veſted in him, makes a further limitation of 
the inheritance of theſe premiſes tothe defendant, Sir George Saville, 
now tenant in poſſeſſion thereof; ſo that the whole diſpute is be. 
tween him and the daughters of that marriage; for the Marquiſe; 
George and William are both dead, and there is, no iſſue male of 
that marriage, and but only three daughters. Marguis Willion, 
dy a former venter, left one daughter, the Lady Bruce. By rut 
- MASTER's report there are ſeveral other deeds (which need not 
de mentioned), by which it appears, that Marquis George was 
ſeiſed of an eſtate-tail which deſcended to his fon Villian, and 
from him to his daughters; and that the reverſion of another eſtate. 
tail deſcended to the ſame daughters, expectant on the death of the 
Lady Stanhope. William Lord Ealand, by his will, deviſed further 
portions to his daughters, and ſome other eſtates. THE PRIXCI- 
PAL QUESTION is, Whether any lands or tenements of an eſtate 
of inheritance are come to the daughters from their father, Wil. 
ham Lord Ealand, according to the words and meaning of the 
proviſo in the ſaid marriage-fettlement ? Before I deliver my 
opinion thereon, there is one point or circumſtance ariſing in this 
caſe which is neceſlary to be firſt ſpoken to: If lands of an eſtate 
of inheritance, within the meaning of the proviſo, are deſcended to 
the daughters, in conſideration of which there ought to be 2 
'recouper or ceſſor of the portions, or part of the portions intended 
to be raiſed by virtue of the term, whether the valuation of the 
land ſo deſcended is to be computed-at the time of the deſcent, or 
-when the portions are made payable? for in this caſe, when the 
lands deſcended, that is, when the Marguis Milliam died, they 
were charged with ſeveral annuities and incumbrances, which 
-were determined before the portions became payable, either by 
efftuxionof time or deceaſe of the annuitants. And IAM or OFINION, 
that the time of the deſcent is the time of the valuation: the words 
of the proviſo intimate as much, for thereby it is declared, that if 
lands or tenements, &c. ſhall deſcend to the daughters, that then 
-the term ſhall be void: ſo that it is plain the eſtate and term of 
years is to determine upon the contingency that lands of as great 
value deſcend ; and conſequently the time of the deſcent mult be 
the time of the valuation. The portion, and the recompence 2 
| | | 2 
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'he portion, cannot both ſubſiſt at the ſame time, for the one is 
the conſequence of the other : and as the words of the proviſo re- 
quire this conſtruction, ſo is it founded upon reaſon; for the 
daughters, by virtue of the term, are entitled to a maintenance until 
the portions become payable, which is appointed in lieu of intereſt, 


" for when the portions become payable the maintenance ceaſes. 


% when lands deſcend as an equivalent, proportionably to the 
value of the lands ſo deſcended, the maintenance muſt ceaſe 5 which 


Alo proves that the value of the lands is to be computed at the 


deſcent : beſides, if the contrary is to be admitted, and the daugh- 
ters enter into the land deſcended, _ nolentes volentes will be 


' accountable for the profit; and the queſtion will be, Whether the 


account muſt be made in ſucceſſion as each daughter comes of age 
or is intitled to her portion, or made with them all together? fo 
that the eldeſt daughter may be obliged to ſtay until the youngeſt 
comes fo age. The lands, which muſt be equivalent to the por- 


tion according to the intent of the provifo, muſt defcend, or be 


left to deſcend from the father to the three daughters. In the laſt 
part of the proviſo there are the words . deſcend or come, which 
has been objected to conclude lands coming to the daughters by 
purchaſe; but I Au oF oPIxLIOx, that the words & deſcend or 
« come” will have the ſame ſignification. Deſcent is a known 
term in the law, and a particular method by which a perſon is 
entitled to land; as when the anceſtor dies ſeiſed of the land with- 
out doing any act to break or hinder the deſcent of it to the heir. 
It is not reaſonable that an eſtate which the father gives to his 


329 
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daughters as an act of bounty or kindneſs ſhould diminiſh the 


portions provided for them by the ſettlement, or ſhould be inſtru- 
mental to leſſen a charge wherewith a third perſon's eſtate is in- 
cumbered ; and conſequently, whatever the daughters claim by 
the will of the father can never be looked upon as an equivalent ; 
the words of the proviſo being, if any lands or tenements of an 
eſtate of inheritance ſhall, &c.** Some have takena difference be- 


tween the expreſſion © lands and tenements of an eſtate of inherit- 


« ance,” and ©« an eſtate of inheritance in lands and tenements;“ 
which I take to be too great a nicety, though they are in fact two 
different propoſitions : An eſtate of inheritance, in common under- 
ſanding, is a fee-ſimple; beſides, the value of the lands to be 
fold is the value of the eſtate in them. It has been admitted by 
thoſe who have-argued for the moſt liberal conſtruction of the 
words, that there are ſeveral forts of inheritances that are not 
within the meaning of the proviſo ; ſo that there muſt be ſome 
confinement of the general words in point of conſtruction ;; for 
the deſcent of a reverſion in fee, expectant upon an eſtate-tail, can 


never be an equivalent for the portions intended for the daughters 


within the intent of the proviſo, for it would not be aſſets to 


charge an heir in an action of debt at common law; therefore the 
words muſt be underſtood ſecundum ſubjectam materiam, and ac. 
rording to the intention of the parties. There are but three ſorts of 
eltates, viz. ofinheritance, in poſſeſſion, or in expectancy. IAM or 
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op iN ton, that whatever eſtate, of a pure and abſolute fee, de. 
ſcends to the daughter may be looked upon as an equivalent, eyen 
though the eftate in fee is ſubject to any the longeſt term of years, 


raiſed for a particular purpoſe, as the payment of a ſum of money, 


yet it will be computed as aſſets in poſſeſſion, the term amountin 

only to a charge upon the eſtate. As to the eſtate-tail in poſle(- 
ſion, as this caſe is circumſtantiated, it cannot be eſteemed as 2 
fatisfaQtion to the daughters for their portions ; for it will not de- 


' feend to the three daughters, ſimply and ſolely, as heirs to the body 


of the father, but alſo to them and their half-ſiſter, Lady Aur 
Bruce, as four coparceners. I will not fay that an eftate-tail can 
never in ſuch caſe be deemed aſſets; for had an eſtate been li. 
mited in ſpecial tail to Marquis Milliam and the heirs of his body 
by his ſecond feme, remainder to him in fee, the deſcent of ſuch an 
entail might be aſſets; but it is not neceilary for me to give any 
politive opinion thereon, becauſe it is not the caſe before the Court, 
I ſhall only fay in general, that admitting ſome exceptions, eſtates. 
tail are not within the meaning of this proviſo ; for lands of inhẽ- 
ritance, according to the common underſtanding thereof, are lands 
in fee: as where one deviſes an eſtate of inheritance in ſuch lands, 
or covenants to convey the iaheritance of ſuch lands, the fees of 
the lands are always intended. Lands of inheritance to be ſold, 


muſt imply ſuch lands as immediately upon the deſcent, without 


doing any other act, were valuable to be fold. Now lands en- 
tailed are not, for though they may be valuable, yet they cannot be 
immediately fold without doing ſome act: if they come to an in- 
fant, it is not in his power to make them ſo until ful} age, and then 
he muſt levy a fine or ſuffer a recovery; and in ſuch caſe the 
deſcent itſelf does not make the value, which it muſt to come 
within the meaning of the provifo.. Eſtates- tail were created to 
preſerve the bounty of the donor to the donee and his iſſue, and 
the iſſue do not claim merely by defcent from the donee, but by 
reaſon of the munificence of the donor through the donee ; for 
which reaſon, before the ſtatute 26. Hen. 8. c. 13. an cftate-tail 
was not forfeited for treaſon, but the iſſue might claim the eſtate, 
notwithſtanding the attainder of the donee. - No one can think 
that the donce gave this eſtate to the Marquis William, that the 
daughters portions might go to another perſon. The eſtate of in- 
heritance which muſt deſcend to the daughters, to be an equivalent 
for their portions, muſt have the ſame qualities as the portions it 


| comes in lieu of, for the ſatisfaction muſt always follow the nature 
of the thing ſatisfied. The daughters, at their age of ſixteen, or 


marriage, have an abſolute power over their fortunes, and conſe · 
quently ought to have the ſame over the eſtate which comes in 
leu of them. If I owe one hundred pounds and deviſe to my 
creditor that fum, the deviſe ſhall be a ſatisfaction for the debt, but 
pot ſo if given on a contingency or condition. By the ſtatute of 
Gleucefter, c. 3. alienation of lands held by tenant by the curtely, 
ſhall not bar the heir, unleſs he has aſſets in lands of inheritance 
by deſcent from his father ; the conſtruction of which * has 
OTC i | Was 
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always been, that lands and tenements of inheritance in fee ruſt 


"deſcend to the heir, or elſe he is not barred by the alienation and 


warranty of his father. For though the word © heritage” is general, 
et it bath in conſtrution a ſpecial ſignification; for the aſſets muſt 


reſpect the eſſential quality of the inheritance whereof the heir is 


to be barred ; and that the deſcent of an eſtate- tail was not aſſets, 


for it ought to have been a fee. Beſides, the eſtate-tail in the caſe 


at bar is a particular one fo attended as not to be conſtrued within 
the proviſo. By the deed, the portions are payable at ſixteen, or 
day of marriage; and it is provided, that if any of the daughters 


die, her ſhare ſhall go to the ſurvivor ; ſo that if one only live to 
full age, ſhe will be entitled to the full twenty-five thouſand pounds: 


in this caſe the Lady Ann Bruce becomes coparcener of this eſtate 
and conſequently, if ſhe ſurvive, the whole eſtate comes to her, 
which is directly contrary to the proviſo. Now a fee in poſſeſ- 


ion would deſcend to the whole blood, which an entail does not. 


The argument, that the Lady Ann may die firſt and fo her part 
ſurvive to them, is not ſufficient ; for an equivalent muſt be cer- 
tain, and not depend upon any accidental contingency. As to 
the reverſionary eſtate- tail expectant on the death of the Lady 
Halifax, everything ſaid againſt an eſtate-tail in general will be 
good againſt a reverſionary eſtate, with this further conſideration : 
The term of five hundred years is created as well to provide main- 
tenance for the daughters as portions ; and from theſe reverſionary 
eſtates yielding no preſent profit, no maintenance can be raiſ: 


Beſides, ſhould theſe daughters marry, their huſbands can do 

nothing to theſe eſtates ; no fine can be levied, nor recovery ſuf- 
fered for want of the freehold, nor can the huſband be tenant by- 
| the curteſy. So that I am clearly of opinion, that theſe eſtates 


are not, within the proviſo, ſuch an eſtate of inheritance as can be 
accounted an equivalent. 


As to the queſtion, Whether Sir George Saville ſhall be ac 
countable for the profits, or the timber cut down, he being tenant 


in poſſeſſion, without impeachment of waſte ? I am oF oPtniog 
that he is accountable for neither ; for the demandants come before 
the Court only for their portions. | 
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Sm Joseen JEKYLL, Mater of the Rolls. The proviſo in this 


caſe, upon which the queſtion ariſes, is conceived in very unuſual . 


terms. Itis provided, that if all the daughters die, or are advanced 
in marriage, or have an equivalent, the term ſhall be utterly void. 
The general and more proper way is, that the term beconveyedover 
to the perſon or perſons to whom the next and immediate rever- 


fron or remainder ſhall belong; if there is a particular equivalent 


or ſatisfaction, by deſcent of an eſtate of inheritance, the term 
pro tanto to ceaſe, and the reſidue of the portions only to be raiſed, 
mention this matter, becauſe I take the queſtion now dependin 
to be rather a matter of law than equity; Whether the term of fiy 


hundred years is ſatisfied or no? It depends on the eonſtruction of 
the condition or contingencies contained in the proviſo: if they have 
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happened, the term is ceaſed and void; if not, it continues; for if 
the term ceaſe, the truſt of the term muſt by conſequence do ſo 


5 
X - 


too, and fo & contra: this removes the authority. of many of the 
cafes that have been cited at the bar, which relate only to equity, 
I agree, that this Court inclines ſtrongly againft giving children 


double portions, in order thereby to prevent the double charging 


of men's eftates. In the caſe of Kemiſb v. Thomas, which wag 
decreed on the ninth of March 1697, it was ſaid by LoD Sons, 


that it is not enough to ſay, that, where portions are provided for 
children by one deed, and afterwards, by another deed, the father 


further provides for thim, the ſecond proviſion ſhall go as part of 
the firſt portion, though there is nothing expreſſed in the ſecond 
deed that it was intended as a ſatisfaction; for unleſs the deed 
ſhew expreſsiy that it was intended as an additional portion, the 
preſumption. is that it was in ſatisfaction and in lieu thereoh, for 
fainily eſtates ſhall not be doubly charged. In that caſe, by two 
ſettlements different ſums of money were appointed; they were li- 
mited to be raiſed on different eſtates, the times of payment diffe- 
rent, and different the proviſion for the children until they came 


to age; by the ſecond there was an augmentation of the jointure 


of the wife provided for her by the firſt; from whence it was argued 
tobe the intention of the father, as well to increaſe the proviſion 
for the children as the jointure of the wife: yet it was decreed, 
that only one of the portions {ſhould be raiſed ; for the intention of 


double portions muſt be expreſs, the preſumption being on the con- 


trary tide, that the eſtates ſhall not be twice charged. There were 
buttwocafes cited at the barneceſlary to be here mentioned; one was 
Duffeild v. Smith, in the third year of William and ary, in chan- 


_ cery: Knightly, on his marriage, covenantedto ſtand ſeiſed of his lands 


to himfelf for life, to his wife for life, remainder to his firſt and every 
other ſon in tail male, remainder to all and every daughter of that 
marriage, until the next heir ſhould pay to and amongſt them the 
ſum of three thouſand pounds; he afterwards died, leaving a fon 
and two daughters, and deviſed by his will, amongſt ſeveral other 
legacies, to his eldeſt daughter ſeven hundred pounds, and to his 
youngett fix hundred pounds; and deviſed to his ſon all his eſtate, 
upon truſt to ſell to ſatisfy his legacies ; and afterwards the ſon, by his 


* 


will, deviſes the eſtate to his uncle, bong heir-male of the family in 


tail, remainder over; and gave all the reſidue of his eſtate, real and 
>erſonal, to his two ſiſters: which reſiduum amounted to no more 
than the value of the three thouſand pounds provided for the 
daughters by the marriage- ſettlement. After the ſon's death the 
daughters brought their bill to recover the three thouſand pounds 
provided for them by the ſettlement ; but it was diſmiſſed, becauſe 
the daughters title was at common law to the land ; the limitation 
deing toallandevery daughter, until the next heir paid them three thou- 
land But afterwards, the twenty- fifth of Ociober, 4. Hill. 


_ the uncle preferred his bill for relief, ſuggeſting that the thirteen 


hundred pounds given to the daughters by their tather's will, ought 


to go in part of ſatisfaction for the three thouſand pounds, and the 


reſiduary 
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jeſiduary deviſe by the ſon, amounting to more than the value of 
three thouſand pounds, ought to be eſteemed a full equivalent for 
the fame portion; of this opinion was THE LORD CHANCELLOR, 
ind decreed that the daughters ſhouid convey the eſtate to their 
uncle accordingly ; but this decree was afterwards reverſed in 
rHE HOUSE OF LORDS, and conſequently the daughters had as 
well the portions provided for them by the ſettlement, as the thir- 
teen hundred pounds deviſed by the father, and the reſiduary de- 
viſe by the ſon. This, though it has ſome reſemblance to the caſe 
at bar, is different The other was Hlcox v. Hillcox, cited by 
name in Lane's Caſe, Trin. 1706, the firſt Term when the ſeals 
were delivered to the LORD CO W ER: one covenanted to ſettle land 
to the uſe of himſelf for life, remainder to his firſt ſon in tail, with 
ſeveral remainders over; he did not ſettle any lands, but died 
ſeiſed in fee of lands of two hundred pounds per annum; and it 
was decreed, that the lands ſo deſcended, ſhould be accounted as 
2n equivalent for lands fo covenanted to be ſettled, for this invin- 
cible reaſon, that the ſon had a better eſtate in the lands fo deſcend- 
ed than he could have had in the lands to be entailed, and conſe- 
quently were more valuable; but the Court, te the benefit and ad- 
vantage of thoſe in remainder, ordered the M to ſettle the lands fo 
deſcended to the fame uſes that the lands were covenanted to be 
ſettled to. „ 

THE FIRST QUESTION in the caſe at bar is, What lands 
cdming to the daughters, by act of the father, can be eſteemed an 
equivalent according to the proviſo ? In the firſt place, where the 
value of the land is mentioned, the word “ deſcend” is only uſed 


where it is provided for lands of leſs value, the words are, “ left to 


«(deſcend;”” and in the laſt place, which makes this queſtion, it 
is ſaid, © fo left to deſcend or come.“ I AM OF OPINION, that 
the le ſt words are relative, and by reaſon of the word * fo” are 
relative, and refer to the place where *«deſcend” is only uſed; however 
« come” and * deſcend” areſynonymous terms; © left to deſcend,” 
is no more than “ permitted to deſcend,” when the deſcent is not 
broke by deviſe or other act; for the proviſo could never intend to ex- 
clude the bounty of Lord William to his daughters: So that I think. 
ſuch land only as deicends from Lord IMilliam can be conſtrued to 


be within the proviſo. The value of the lands is to be made at 


the time when the portions are to ceaſe, wholly or pro tanto, that 
is, at the deſcent of the land. An eſtate-tail is an eſtate of inhe- 


ritance, and is deſcendible (a), and at common law was a fee, 


and the whole eſtate was in him; and the iſſue, though faid to 
claim per formam don, yet claim as iſſue, and not by purchaſe, 
But the rule in Gregory's Caſe, in Coke's Sixth Report, that 


verba æguivoca {hall be taken in digniori ſenſu, generally holds 
good. If lands in tail will ſecure to them their portion, in 


the ſame manner they are an equivalent, or elſe not (H). Now 
in the money they have an ablolute fee; in the lands, an entail ; 
the money they may diſpoſe of in their minority, and by will ; of 


(c) Co. Lit. 9. a. ) Vernon's Caſe, 4. Co. 2. 
Vor. XI. B b 6 the 
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the entailed land they cannot. The difference between this and 
an exchange is only, that in the latter the parties contract for them. 
ſelves, in this the father for the daughters; and if on exchange 


they cannot contract for want of like eſtates, it would be abſurd 


that they could do fo in this. This eſtate- tail in poſſeſſion is not 
therefore an equivalent. Then nothing is to be ſaid for an eſtate- 

PRArr, Chief Juſtice. The intent of the proviſo is, that the 
daughters ſhall have twenty-five thouſand pounds for their por- 
tions, and that it ſhall come to them from their father, my Lord 
Zaland, as appears throughout the whole marriage-ſettlement, 
The Lord Ealand had an eftate-tail made to him by his father Mar- 

is George; this proviſion is then by their grandfather, and not the 
aber, as it is directed to be by the marriage-ſettlement. Though 
the iſſue in tail claims through the father, yet it is per formam doni, 
and he has as good a title as his father had, and his father could not 
charge it. If my Lord Ealand had reduced the eſtate into a fee, it 
would have been an equivalent, but it muſt never be conſidered 
as ſuch until made fo, The eſtate that was to deſcend from the 
father was to be an eſtate of value to be fold, and eſtate- tail while 
fuch cannot be valued ; it was not the intent of the parties that it 
ſhould be ſold, but only that it ſhould be valued as if it was to be fold, 
An eſtate- tail can no way anſwer in quality the portions to be paid, 


PaRKk ER, Lord Chancellor. Mn. JousTice Tracy has ſent 
me his opinion (a), but deſired me not to read it in court: It is 


in general, that there is no equivalent; that the lands are to be 


valued at the time of the deſcent; and, that none of the eſtates are 
within the meaning of the proviſo. I AM OF THE SAME OPINION; 
for the reaſons given mult convince anybody. An eftate-tail is no 
equivalent for twenty-five thouſand pounds, the fecurity of which 
is the main deſign. Infancy being a legal diſability, in caſe the 
eſtate was fee, it might be removed by act of parliament to make 
a marriage ſettlement; but in caſe of an eſtate - tail it will not, 
becauſe others in remainder and reverſion are concerned. They 
may reduce the entail into a fee, but not before they come to age, 
which is a chance that they may. A deviſe to one, generally, is 
but for life; but a deviſe upon condition to pay money, though but 
ten pounds, and the eftate is one hundred pounds per annum, 
is a fee; becauſe if he ſhould pay the ten pounds, and have but 
an eftate for life, by chance he may loſe by it; and the law will 


not put a man to run any hazard or chance. Then it muſt be an 


eſtate of value to be ſold. Eſtates in fee have their value in them, 
but an eſtate- tail has not. The intent of the marriage - contract 
was to ſecure ſo much certain to the daughters, and not to pre- 
vent anything farther that the father ſnould pleaſe to do for them. 


And there was a decree accordingly. 


(a) See this opinion verbatim, 2. Atk. 461. 
(=) „e — 
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Hobbey againſt Thornhill, Caſe 417. 


AN ACTION againſt an executor of an adminiſtrator for a debt an a&ton 
: due by the inteſtate. againſt an ex- 


ecutor of an ads 


An exception was taken to the declaration, that it does not ſhew miniſtrator, 


a ſufficient waſting to intitle the plaintiff to this action by virtue ſtating that — 
of 30. Car. 2. C. 7. it is only ſaid, that in gſum ſuum proprium gods of the ink 


convertit, In Saunders, 308. it is vendidit et in uſum ſuum pro- teſtate ro bis own 


prium convertit, ita guod execution. fieri non poterit, and held bad; uſe, is ſufficient. 


the ſame of elongavit et in uſum ſuum proprium convertit, 2. Saund. 
403. and the reaſon is, for that the defendant might convert to his 
own uſe juſtly, for a debt due to him from the inteſtate. 


PraTT, Chief Juſtice. The declaration is in the very words 
of the act, and is prima facie well enough, and intends a waſting ; 


if there is anything in the defendant's caſe to ſhew there was no 
- waſting, he ought to ſet it forth. | | 


dere ana It is the intent of the act, that the executor 
or adminiſtrator ſhall be anſwerable for what remains in his hand 

though not waſted or converted tb his own uſe. The cafe cite : 
is, where they ſued an executor to have judgment de bonis propriit | 
upon a devaſtavit. Bs | 


FoRTESCUE, Juſtice. The declaration is good to a common 
intent, and therefore well. It is true, that an executor may retain 
to his own uſe for a debt due to him ; but primd facie, or to a 
common intent, a converſion is a devaſtavit. „„ 


Judgment was given for the plaintiff. 


Anonymous. . Cafe 478. 


ON reference to THE MASTER to enquire into the irregularity Ac. ſe. cannot 
of proceſs upon a ſcire facias againſt bail, the judgment was be taken out 
by conſent of the defendant ita quod ceſſet executio until ſuch a day; aSainſt bail, 

before which day the plaintiff's attorney ſued out a capias ad ſatis- Peudug 2 cefſer 


faciendum to charge the bail, and had it returned non eſt inventus. ine NS 


PER Cuxiam. They cannot take out a capias ad ſatisfaciens 


dum to charge the bail during the ceſſet executio. 


And all proceedings were ſet aſide. 


In this caſe it became a queſtion, Whether, during the ceſſet 
executio, a teſtatum capias ad ſatisfaciendum in order to have execu- 
tion in another county, may be ſued our ? 


The Maſter ſaid it might; but THE COURT was filent as to 


that, it not being before them. 


B b 2 . Reed 
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is admitted. 
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Caſe 419, Reed againſt Rew. 85 
Aten n INDEBTTATUS ASSUMPSIT for boarding the defendant's 


a/ſimpfe tor child, an infant. It was objected, that an pt did not lie 
bonding an in- for it; and 1. Vent. 268. 293. Salk. 23. were cited. 


- Gant. P Ar, Chief Fuftice. In thole caſes the goods were fold to 


2. Wit 247. the fon, and the father aſſump/it for them. But this is ſufficient 

3. Wilf. 388. to ground an afſumpſit, and need not be laid in an action upon the 

2. Bl. Rep. 872. fe; for this is at the defendant's requeſt and credit that the 
plaintiff provides boarding for the defendant's child, an infant. 


Judgment for the plaintiff, 


= Caſe 420. | Nicholſon againſt Simpſon. 


In pleading, ACTION ON A BOND, Conditioned to pay the coſts on an afr- 
whatever is ma- mation of a conviction cf deer-ſtealing. After cyer of the 
_— _— condition, and it being ſet forth in hæc verba, the defendant pleads, 

that the conviction was never affirmed. - The plaintiff replied, that 


it was affirmed. Demurrer and joinder. 
S. C. Stra. 297. 


S. C. Fort. 356. MR. CoxinesBy. In the conviction, the killing is ſaid to be 


in | Chaſe ; in the condition; it is ſaid to be in Winneric 
Greund. In the condition it is faid to be done on or about the 
third of Auguſt ; the conviction ſays, between the laſt day of Fuly 
and the fixth of Huguſt. But the differences, if material, are 
helped by averments in the replication, that Finnerick Ground is 
part of the Chaſe, and the fame ground as is mentioned in the con- 
viction; that the time is the ſame; that it is the fame killing; 
and that the defendant was never convicted of killing deer except 
that time. Such averments may be made, 4. Co. 71. B. Co. 155. 
11. Edi. 4. c. 2. Cro. Car. 320. cot. Where the things can 
poſſibly be the ſame, an averment of identity helps theſe variances, 
2. Lut. 1414. 1419. 3. Lev. 179. If theſe averments are true, 
they may be traverſed; if they are not traverſed, they are adinitted. 
2. Vent. 170. | | . 


Mx. AGAR contra. The variance is material, for a particular 
place in the Chaſe, and in the Chaſe at large, are quite different. 
They do not in the replication aſſign any breach of the condition, 
When a perſon is to do an act ſubſequent to another, and the de- 
fendant pleads the firſt act not done, the replication, that it was 
done, miſt go on and ſhew a breach in the non- performance of 
the ſecond act. As if there be a plea of no award; the replication, 
that there is an award, muſt go on and ſhew that it is not com- 
plied with (a). I. Saund. 102. Indeed, where the plea admits 
the fact, and pleads an excuſe, as a releale, the replication need not go 
any far:her. 1. Salk. 138. 
Mx. Cox ix GSE V in reply, Pleading a collateral matter admits 
a breach. | | 


PRATT, 


(a) See The Attorney-General v. Ellifion, 1. Stra. 191. 
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PrATT, Chief Juſtice. The averments are of a matter of fact Nie nos 


conſiſtent with the conviction then to be allowed, If they had 
aſſigned a breach, you could not take advantage of it, for it would 
have been a departure from the plea. A collateral matter pleaded, 


uts the event of the cauſe upon that. To be obliged to aſſign a 


breach, is only in caſe of an award; and that ſtands upon this 
ſingle reaſon, that an award may be good in one part and bad in 
another ; tnere tore you athyn the breach to ſhew the Court that 


you inſiſt upon a breach in a part of the award that is good. 


Powys, EY&E, and F e Juſtices, were of the . 
opinion. 


Tux Cour accordingly gave judgment for the . 
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EASTER TERM 
T he Seventh of George the Firſt, 
5 N 
The King's Bench. 
Sir John Pratt, Kut. Chief Juſtice. 
S:r Lyttleton Powys, Kut. | 
Sir Robert Eyre, Kut. Juſtices. 
Sir John Forteſcue Aland, Kut. 


Sir Robert Raymond, Knt Attorney General. 
Philip Yorke, Ei. Solicitor General. 


Bayly againſt Burman, Elway, and Others. Caſe 421. 


affidavit that the aſſault, if any, was committed at the ſame aſſault againſt 
four cannot be 


F. AKERLY moved to join four declarations into one, on Declaration in 
time and place. joined. 


Pen Curtan. It would be inconvenient to the plaintiff; for 
the other defendants as ſevered may be uſed as WIN which 
cannot be if joined, | 


rn then moved to plead, not guilty and yu afſault The Court will 


demeſne. not allow not 
guilty and fon aſ- 
Pex CuRIam. Thoſe pleas are inconſiſtent. We have al- ſau! to be join- 
lowed two pleas that are ſo in caſe of executors, becauſe the d 
matter of defence does not always lie-within their TO but 


the defendant knows his own defence, = 
THE Court denied the motion. 


Bb4 Stephens 


BY 340 Eater Term, 9. Geo. 1. In B. N. 
3 Caſe 422. Stephens againf Careleſs. 

BY DPieckacation en a ACTION ON A PROMISSORY NOTE.— Exception, That it is 
wn e Ts guandam notam five billam, and therefore uncertain to which 
1 the defendant ſhall anſwer. 
43 | PRATT, Chief Fuftice. It is the uſual form. 

© | PER Curiam. Judgment for the plaintiff. 


Ta] | Caſe 423. | The King againſt Gibſon. 
= - An indictment JNDICTMENT # for ſelling by meaſures unſealed. Moved to 


. e ee quaſh it, for that it is uncertain; that he fold to ſeveral of the 
5 pag Wh king s, &c. ſeveral merchandizes by ſeveral meaſures unlawful and 
<A ; unſealed. Styles, 186. 


PraTT, Chief Juſtice. If it is ever fo bad, as it is a matter 
in its own nature a fraud and a cheat, you may demur ; ; we ſhall 
not quaſh it on motion, 1 it is not ſo much as ſaid illicit, nor 
any fraud alledged. | 
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Caſe 424. | Anonymous. 


In what caſe IF oyer of letters of adminiſtration ſhould be granted! ? or, If they 
ILY be I muſt demand yer before the rules for pleading are out, and not 
Mes before the time for pleading is out ? 


PRArr, Chief Juſtice. Whatever one darty is to bring into 
court, the adverſe party may crave oyer of; but yer mult be 
prayed before the rules for pleading are out, 
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Bas... + ::.:-:; The King ag Jenkins. 
Order of - baſ- FAZARKERLY » moved to quaſh AN ORDER Or BASTARDY. 
tardy, 
Fixs T EXCEPTION. Tt does not appear in any part of the 
r that they are juſtices, or that one is of the guorum ; it is 
wy ſet forth in the title, which are not the words of the juſtices. 


FE | SECOND EXCEPTION. It does not appear that the child was 
183 born, or was in the county: it is in the title of the order that the 
Bt pariſh-church is in the county. 


THIRD EXCEPTION. They have 0 ſecurity. 


3g) Pratt, Chief Juſtice. The order muſt be confirmed, for the 
i. | title are the words of the juſtices; 5 but as to the ſecurity 
3 it muſt be quaſhed. WEE ©, 


* 1 e 
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Anonymous. Caſe 426. 
PER CURIAM.— Though a perſon has made his eſcape from A priſoner wha 


the marſhal, yet if he return, he is again in the marſhal's 2 
- turns, 181 = 
cuſtody, and cannot be taken by an eſcape-warrant. 3 cuſtody. 
The defendant, in this caſe, had eſcaped, but returned, and was 
taken by an eſcape-warrant when out upon a day-rule. 


Taz CourT ordered the warrant to be ſuperſeded, and the 
defendant to be delivered to the cuſtody of the marſhal. _ 


The King againft The Pariſh of Iſlipp. Caſe 427. 


THE CASE, on a fpecial ſeſſions order, appeared thus: In what caſe the 
Henry Wilſon, at the ſtatute, was hired by William Jones abſence ofa ſer- 
for a year from Michaelmas then next; and during the year 2 2 
he was ſick two days, and went for three days to ſee his mother not ace. his 
who was ſick ; but upon his return his maſter received him again, gaining a ſettle- 
deducting ſixpence off his wages for the time he had been abſent, ment. 

which he agreed to. At the end of the year the ſervant went to a 8. C. Stra. 423. 
ſtatute againſt his maſter's leave, the maſter ſaying he ſhould go S. C. Fort. 305. 
for good and all; he refuſed to go on thoſe terms, but did go ang 
returned no more. During the ſervice the maſter often ſaid, that 


the ſervant ſhould not gain a ſettlement at ſpp. 


Ms. HawKivns. A diſcontinuance or ceſſer of a ſervie in 
the middle of a term, prevents a ſettlement as well as at the end. 
If a ſervant lie out one night, the maſter is not bound to take him 
again or pay wages for the time paſt (a). The maſter and ſervant 
ſhall not by their agreement make the pariſh liable that was not ſo, 


PRATT, Chief Juſtice. The maſter may give his conſent to 
let him go, Then it he is abſent for any time without leave, the 
maſter dy taking him again gives his conſent, 

ErRxE, Juſtice. The ſervice for a year muſt be ſuch as uſually 
ſervices are. ; 

This Term PRATT, Chief Fuſtice, delivered the reſolution of 
THE CourRT.—During his ſickneſs he was in ſervice (5). The 
maſter receiving his ſervice again, when he went to his mother, 
continues his ſervice within the intent of the act; for he has diſ- 
penſed with his abſence. As to the laſt fact, as this caſe is, it is well 
enough: for firſt, the ſervant in a dutiful manner deſired his maſter's 
leave to go on an honeſt and juſt account, and the maſter ought 
not to have refuſed it; and the ſervant not agreeing to the diſſolu- 
tion of the ſervice, but inſiſting upon the continuance of it, and the 
maſter having refuſed the liberty, although he did not return it is ſuf - 


\ 


(a) See Rex v. Marlborough, 12. Mod. S. C. 494. Rex v. Madlington, Burr. 
2. 5 S8. C. 675. Rex v. Sharringion, 2. Bott, 
(5) See Rex v. Chriſtchurch, Burr. $25. | 5 . 
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Tux Krxe ficient to gain a ſettlement; the rather, for that it appears in the 
againſt order that the matter ſeveral times faid, that his ſervice ſhould not 


Txt PARISsN 8 
or Is.iex, Zain a ſettlement. | : | 


Therefore he is ſettled at Ilipp. 


Caſe 428. Cumber againſt Wade. 

The error of FORROR from the common pleas in an action of aſſumpſit 

making time and E ſeveral promiſcs for work toy fifteen pounds. 1 1 

oy 13 pe pleaded, that it was agreed between the plaintiff and the defendant, 

edbyrhe ſtatutes that the defendant ſhould give 2 note for five pounds, payable in 

of Jig ,. fourteen days, which was paid and received in ſatisfaction. Repli- 
cation, that he did not give the note; and put the time and place 
in iſſue. Demurrer after iſſue joined. 


REEVES. The plaintiff, by reply, has made the day and place 
of giving the note part of the iſſue, and that is ill, 2. Saun. 
ders 317. | | 

Wax OE. By conſent of the parties and leave of the Court they 
may waive the iſſue; beſides, it is aided by the ſtatute of Amend. 

ments, which aids an immaterial ifſue ; then an immaterial part of 
one is aided, and the day and place is immaterial ; therefore, upon 
application to the Court, the day may be ſtruck out of the decla- 
ration. | | 


' REEves. After ifſue joined the record is cloſed ; had it been 
waived it thould not have been entered on record, and that it is on 
record ſhews that it is not waived. 2. Keb. 277. This iſſue is 

the ſame nature as payment before the day to action on a bond, 


To an affimpfe WEARGE. The plea is ill. The promiſſory note cannot be 2 
for fiftcen pourds ſatisfaction to the indebitatus aſſumꝑſit, tor it is the fame ſecurity (a). 
| nts por One bond is nota ſatisfaction for another (h). The reaſon of thoſe caſes 
gs ene conclude a promiſſory note from _ a ſatisfaction to a promiſe, 
gave the plaint ff This is five pounds for fifteen pounds, and at a future day; the 
a note tor fv note only gives a right of action fourteen days hence, the other is 
Faunds in ſatis- 2 preſent right of action. Actual payment of a leſs ſum is not a 
faQion, is bad. fatisfaction (c), unleſs paid before. Ee Hs 


. C. Ska. gas. LEE. Where accord is pleaded, it muſt be a matter that the 


Court can adjudge a ſatisfaction (d). T he reaſon why a bond does 
not ſatisfy a bond is, that it does not give a higher remedy. The 
note does not give an immediate remedy (e)). 


RRV ES. As to the ſum alledged in the declaration, there may 
not be ten pounds due, for the ſum is open, and the jury may give 
damages; it is not then like the caſes of bonds, which is a ſum 


(a) Hob. 68. (4) Cro. Jac. 100. 1. Roll. Abr. 129. 
(6) 2. Keb. 804. 3. Mod. 225. Cro. Eliz. 728. Yelv. 124. 1. Lut. 57. 
(e) & Co. 117. Lepn. 19. Moer, 67. (e) Dyer, 356. Lutw, 1537. 
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certain. A promiſſory note differs from the former, for it reduces 
to a certainty what is due, though the ſame in nature. 

WEARGE. Though fifteen pounds is on bond, yet ten pounds 
may be paid. „„ „ Tae 

FAZAKERLY, The note reduces the debt to a certainty, makes 
t transferrable, and he may pay a debt with it, which the ſim- 
ple contract would not. The defendant was under no obligation 
to give the note. A bond is not a ſatisfaction for a bond; not be- 


cauſe it is a choſe in action, but becauſe it is the ſame thing. Cheſes | 


in action have been ſatisfaction for cheſes in action. 1. Mod. 256. 265, 
2. Mod. 43. 1. Roll. Abr. 122. pl. 10. So is an account ſtated, 
Raym. 450. I. Sall. 76. A ſum of money awarded, is pleadable in 


dar before performance. This award is a cheſe in action, as well as 


the note; and all the difference is, in one the parties, in the other 
the arbitrators, ſettle what is due. Suppoſe the note had been en- 


dorſed over; the defendant, if this was not a ſatisfaction, would 


he liable to the ſimple contract too. | 


PraTT, Chief Fuftice. A leſſer ſum cannot be a ſatisfaction 
for a greater in money paid, then ſurely a note cannot. Stating 
xccounts is an actual ſatisfation of the debt. | 5 


Erk, Juſtice. One may recover on an indebitatus aſſumpſit after 


2 note given, therefore it does not deſtroy the debt; it is ſome- 
thing better as negotiable, but being a choſe in action, it cannot be 
2 ſatisfaction, Roll. Mr. 470. 1. Brow. 71. 47. not even a re- 
cognizance or ſtatute ſtaple. Higgins Caſe, b. Rep. A choſe in 


- 


2191 cannot be a ſatisfaction, becauſe it muſt be an immediate 


preſent one, without ſuit. . 


FoRTESCUE, 152 75 The act has made a promiſſory note in 
the nature of a bill of exchange. As to five pounds for fifteen 
pounds, the jury might not give two pounds damages; then re- 
dueing this to a certainty puts him into a better condition. A bond 
payable before the day of a former bond, is ſatisfaction. Why ? 
Not becauſe it extinguiſhes the debt, but becauſe it puts the plain- 
tif into a better condition. I cannot fee the difference between 
this and an account ſtated ; for in the one caſe the parties agree 
the ſum, and in the other the defendant gives his note for it. 


Eyre, Fuftice. An award is not pleaded as accord and ſatisfac- 
tion, but as a determination of the matters between the parties, in 


= nature of a judgment, and is pleadable in bar to an action on a 
nd. | 


This Term PrRATT, Chief Fuſtice, delivered the reſolution of 
THE COURT.—The plea is not a good plea in bar (a). If it had 
been aſecurity of a ſuperior nature, it would have been an extinguiſh 
ment: accord and ſatisfaction would bar; but five pounds is not a 


(a) But ſee Taylor v. Baker, 5. Mod. mnotis. Kearfley v. Mc gan, 5. Term 
136. Hardcaſtle . Howard, Hilary Rep. 513. . 
Jerm, 26. Geo, 3. 2. Term Rep. 28. 
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Counra fatisfaction for fifreen pounds. He had an action on ſimple con. 
egainſt tract, and it is but a ſimple contract till, and therefore cannot be 
Wave. by 2 | : 

a ſatisfaction. 2 | 


i Judgment for the plaintiff, 
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Cale 429. | Sibbord againſt Quin. 
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1 In what caſe the AETION ON THE CASE. Ihe firſt count was for money had 
E210 eourt of king's 41 and received; and the ſecond, on an account Rated, Plea 
8 bench retains its 8 3 . 

[23 juriſdition a. to the juriſdiction of the Court, that the defendant was agent under 
+47 gaipſt an infe- the plaintiff, who was a eolonel of a regiment; and that the money 
Sul or court. was due, as ſuch, for matters concerning the army; that by the 
—_ Ratute 3. Ce. I. no proceſs ſhall iſſue touching ſuch accounts 
£4 until commiſioners have determined it. Demurrer and joindet. 
4 I here were ſeveral exceptions to the plea': That it being a plea 
to the juriſdiction, ought to be certain to every intent; and this 
if only is concerning the army, but does not aver that it is ſych a debt 


as the commiſſioners have a power to ſtate and determine. They 
do not ſhe any commiſſioners appointed. 


And this Term PRaTT, Chief Fu/iice, gave the reſolution of 
THE CoURT.—T hat they were all of opinion, that the plea was 
not good, and they muſt anſwer over. If the plea was com- 
menced when we bad no juriſdiction, though the juriſdiction had 
again ariſen py the expiration of the temporary authority of the 
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coe not releaſe | ge | | 
2ny of the „ One was bad, and a remittitur as to damages on that count, Hob. 


given by the 17 8. and I pray that judgment may be affirmed, 


1 commiſſioners, yet we ſhould have no juriſdiction; for the firk 

5 proceſs failing, all that follows fails. — . 

* Cafe 430. Cutler againſt Goodwin. 

J = 1 ; x : * . . f o * 

1 Arei-aſe of part B* ANTHWAITE. This is a writ of error on a judgment in 

1 e the common pleas ; there are ſeveral counts in the declaration; 
"= ; 


Ur. — a 8 ; 
1 RrEVES. There are ſeveral damages and entire coſts; the 
damages are releaſ d to one count, and entire coſts taken. The 


1 


* ö 
r 
Sug <4 


I Side, oth, nos fre he e 


— 
6 


3 caſe of entire damages is not the fame as this; for if any count is 
6: good, the plaintiff is entitled to the whole coſts, which are the ex- 
3558] pences he bas been put to. Damages are for what aroſe before the 
1 writ brought, Baker's Cafe, 5. Co. 104. Colts muſt be entire, and 
8 cannot be ſeparate for every count, as damages may. 10. Co. 117. 
6 "PrarT, Chief Fuftice. The jury gives but the common coſts, 
FEM and the Maſter taxcs the reft, and confiders and increaſes them only 
B75 in reſpect of ſuch counts as are good; there are an infinite number 
223 of records that are fo. Therefore, - . 


Dex rorau CuR1an, the judgment was affirmed, | 
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« children, I give, &c.“ | | 
_ Laſt Term REEVESs faid, The queſtion is, If the defendant 
could take, and how or when he ſhould ? *' | 
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; Bodmin egainff Pyke. „„ Calan 
T a TRIAL AT BAR.—PRATT, Chief Fuſtice. Where a Evidence, | 
deed is to be proved, the Court will oblige the parties to 
produce the living witneſs, before they will admit any cireum- 
ſtantial evidence; and although in this caſe the witneſs denied his 
being preſent at the execution, the eircumſtantial evidence given 
afterwards ſo prevailed, that the jury found for the deed. 


* 


The Paris of Graveny againſ? The Pariſh of Feyerſham. Caſe 432. 


ARAH MARKE STREET was hired to George Fackſon, two- A ſervant is et- 
thirds of whoſe houſe was in Graveny and one-third in Fever- „ 
am; ſhe lodged in Feverſbam, and the maſter in Graveny. The „ice 5 5 


ſpecial order of ſeſſions adjudged her ſettled where the ſervant lay. ed. 


| ExcepTloN. Inhabitation is neceſſary for a ſervant as well as S- C. Fort 227. 
an apprentice. Salt. 533. | S. C. Bott, 455. 


Parr, Chief Fuſtice. The ſervice is what gains a ſettlement, 
and it does not appear where that was performed; and whether we 
can take that by intendment is doubtful ; ſo that it may be neceſ- 
fry to ſtate the fact, before we can judge of that part. If there 


was a ſhop in one pariſh and a houſe in another, and a ſhop-ſervant 


performed his ſeryice in the ſhop and lodged in the houſe, the ſet- 
tlement ſhall be where the ſhop was. 


The rule was, to ſhew cauſe why it ſhould not go toa Judge of 
aſſze to ſettle the fact. | | . 


Wright againſt Hammond. | Cale 433. 

QPECIAL CASE agreed at ii prius in Kent, The title of the leſſor Conſtruction of 
of the plaintiff was as heir at law, and of the defendant under a 2 <cviſe. 

deviſe in a will, which was as follows: The deviſor, tenant for life, s. C. Stra. 427. 
remainder to his wife for life, remainder to- her right heirs, makes Comy. 23. 
this deviſe : © My lands in /Foolwich my wife is to have for her 2 Eg. Ab. 311. 
& life ; after her deceaſe of right it goeth to my daughter Elizabeth : W 
« for ever, if ſhe have heirs; if my daughter die without heirs in . 
« the life of my wife, and my wife does not marry again and have 


The firſt limitation is to his wife for life, then to his daughter in fee, 
then the deviſe in queſtion, which muſt be void, for a fee cannot de- 
pend on a fee (a). If a deviſe is to an heir for ever, and ford. faul. of 
teirs, to one who would be heir of the firſt deviſce, it was adjudged an 


(s) See Year-Book 19. Hen, 8. fo. 8. 2, Cro. 75. and Lev. 70.. 
eſtate- 
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matters of fact. brought a habeas corpus to remove herſelf; and as ſhe was carrying 


346 LE, Eaſter Term, 7. Geo. 1. In B. R. 


Wareur eſtate- tail, but here the remainder was given to one who could 
, not be heir to the daughter. But the firſt clauſe is not a limits. 
Hamuonn tion by will, but a declaration that the lands were ſo ſettled. 
2. Vent. 56. 3. Lev. 259. Then it is the fame, as to the con- 
ſtruction of the will, as if thoſe words were left out, Hob. ; 3. 
which makes the will thus: © If my daughter die before my wife, 
« without heirs, and if my wife do not marry again and have 
« children, I give, &c.” This is a contingency to take after the 
death of a perſon, and is too remote to make an executory deviſe, 
Faugh. 216. | 1 | 
 SerjeanT CHESSHYRE contra. Tt is by conſtruction of the 
intent, not by law, thata deviſc to one for ever makes a fee; but 
where there is a remainder over, although it is to one and his 
heirs, the intention ſhall be conſtrued an eſtate- tail. A remizinger 
over to a perſon that would be heir at law, converts it into 
eſtate-tail. 2. Cre. 415. 440. 1. Rell. Abr. 836. As to the 
firſt clauſe it is thus, © If ſhe has it, I confirm it to my wife; if not, 
« ] deviſe itz and that my daughter mutt have it as heir, if I do not 
« otherwiſe diſpoſe of it, I give it her for ever, provided ſhe has 
« heirs.” This is not a contingent remainder, but an appoint- 
ment, when it ſhall take effect upon what muſt happen, though 
when is uncertain. 2. Cro. 416. Webb u. Herring, 1. Saund, 
144. 152. 3. Cro. 323. | Fs. : 
This Term iT WAS RESOLVED by THE CouRT—In the caſe 
of Webb v. Herring the law is ſettled, that a deviſe over to a 
ſtranger, ſhall be no alteration of a prior deviſe to the heirs of the 
deviſor. We are of cpinion, that the firſt clauſe is no deviſe, 
for the words are, © the wife is to have, &c.“ and the lands being 
found fo ſettled, this is only a declaration of the teſtator how his eſtate 
Vas to deſcend ; and this being ſo, Elizabeth takes theſe lands as 
beir at law (a); and then, if this takes place, it muſt be znexecutory 
deviſe on the contingencies mentioned in the will. Floyd v. Cary, 
in chancery, a deviſe if a man had no heirs male of his body, ad- 
Judged an executory deviſe. The words are, if the daughter 
<« die in the life of the mother, or without heirs.” I his being a 
xemote contingency of a perſon's dying without heirs, which may 
never happen (5), it can never take place as an executory deviſe ; and 
as a contingent remainder it cannot, there being no particular 
eſtate : Therefore the heirs at law of the deviſor have good title. 
(a) See Wright v. Wright, 2. Vent. (5) Gore v. Gore, 2. Stra. 938, 
57, Bamfield v. Popham, 1. Peer. | 
Was. 59. | 


| Cafe 434. Crompton againſt Ward. 


A deed muſt be AE TION for an eſcape. The caſe was thus: The plaintiff re- 
pleaded acecrd- coveredagainft Mrs. Oglethorp, byjudgment, one hundredand 
ing to its Opela- thirty-twopounds ; a writ of error was brought, pending which the 
e eee ** gefendant ſurrendered herſelf to the Fleet in diſcharge of her bail; ſhe 


by 


and they judge of the law. 
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by the bailiffs to the Lord Chief Juſtice, the plea ſays, ſhe was Cxonrrox 


reſcued out of the cuſtody of the bailiffs by four perſons un- 


- YorKE. They ought not to plead that ſhe was reſcued from 
the cuſtody of the bailiffs, as the fact was, but of the ſheriff, as the 


operation of the law is. f. Sid. 96. 3. Lev. 290. 


BooTLE. It may be pleaded either way. Pain. 532. The 
caſes cited are inſtances of joint-tenants, which is from the ne- 
ceſſity. ö | Pe | . 
PEx TOTAM CURIAM. That objection has no weight. 


Eyre, Juſtice. The rule is, that you muſt plead a deed ac- 
tording to the opetation in law; but there is no rule that matter 


againſt 


Ward. 


of fact ſhall be ſo pleaded. Fact ſhould be laid before the Court, 


Vokk E. This is not a ſufficientexcuſe for the ſheriff. Returns A refcue from 


of reſcous have never been favoured, for they are liable to great the bailiff on a 
meſne proceſs, 
while removing 
under a habeas 
: . | corpus, will not 
Moore, 852. Cro. Eliz. 868.; and the reaſon there given is, excuſe the ſhe- 


frauds. Statute of Weftminfter, 2. Car. 29. Reſcue on m 92 
proceſs, before the party has been carried to gaol, has been held no 
excuſe, Cro. Fac. 419.; but fince it has been ſettled that it is, 


that the ſheriff could not have the poſſe. But it was there triff. 


held, if he had once had him 1a'priſcn, a reſcous would be no ex 


cuſe. 1. Roll. Ar. 807. 4. Co. 84 16. Edw. 4. fo. 3. | 


WEARCE. There are three caſes that relate to theſe actions: 
Perſons arreſted on meſne proceſs and reſcued before carried to gaol, 
now determined an excuſe to the ſneriff. 3. Bulſt. 198. 1. Rell, 


80). 1. Lev. 144. 3. Leon. 46. And that was not only on 


account of the poſſe (which the ſheriff is not obliged to take 


at execution, if he can ſecure the priſoner without it), but in re- 


gard it was not certain what the plaintiff loſt by the eſcape, or 
whether there was any debt until it was fo determined by judg- 
ment ; as alſo, from the impoſſibility of preventing a reſcue on 
ſo many meſne proceſſes, executed, perhaps, the fame day and hour 
in diſtant places; and thirdly, That the plaintiff himſelf has the 
conduct of meſue proceſs's, names his bailiff, and ſo is probably 
guilty of /aches or neglect. But not one of theſe will hold in the 


preſent caſe. The ſecond reſolution is, that a reſcue from gaol is 


no excuſe, in the ſame authorities; this is free from all negle& in 
the plaintiff, and impoſſible for him to prevent; which is wholly 
the ſame as our caſe. The third reſolution is, reſcue on a ca. /a. 


before brought to priſon, Here is no ſuch hardthip to prevent 


reſcue. Here is warning given to the ſheriff of the danger, for 
the charge is fixed on the debtor by the writ. And all theſe cir- 
cumſtances are in the preſent caſe. | 


BuoTLE centra. She was never charged in execution; ſhe 


muſt therefore be in cuſtody by meſne proceſs, Then what dif- 


ference 
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Faſter Term, 7. Geo. 1. In B. R. 


Czomrrox ference between a reſcue before the defendant is in priſon; and 


aga nft 
Warp, 


when out by habeas corpus? Theſheriff is bound to obey the king's 
writ. In an eſcape on a habeas corpus, before execution, a re- 
caption is a good bar. Godb. 177. One went away and came 
again to the gaoler before the return of the habeas corpus, and it 
was held no eſcape. Moore, 257. The plaintiff is not without 
remedy in this caſe; he may have an action, or attachment, or 2 
writ of reſcous againſt the reſcuers 3 which he could not if on ex- 
ecution. WEE. us | 


Retves. The Court will be favourable in conſtruction of the 
law in caſes of ſheriffs, becauſe they are miniſters of juſtice. 
4. Co. 44. If the defendant eſcapes on meine proceſs, the party 
may retake him. 3. Keb. 340. 2. Lev. 109. 122. Hob. 22. 
1. Roll. Abr. 207. Shor. 177. - The reaſons urged in the Books 
are ſuppoſed to be the grounds on which the reſolutions were 
founded, eſpecially when confonant to the refojutions in the old 
Books. The plaintiff is not without remedy, for he may have an 
action on the cafe, attachment, or writ of reſcous againſt the 
reſcuers; which he could not have had if in execution. 


Yor Ke in reply. It is not inſiſted that ſhe is in cuſtody in ex- 
ecution. But it is very different from meſre proceſs, and cannot 
come under the maxim of de minimis non curat lex, which is the 
reaſon of cuſtody on meſue proceſs, _ 


WeEarGE. As to the objection, that we may have a remedy 
againſt the reſcuers; they may as well object, that we have a re- 
medy againſt the ſheriff. It has been much doubted if the party 
might ſue the reſcuers, Luft. 95. 1. Ce. i0g. 2. Cre. 419. 
but never has been doubted but that the ſheriff might, even before 
action brought againſt him, 3. Cro. 53: but if two concur to do 
me wrong, I may have an action againſt either, 1. Noll. Ar. 


90. Pl. 3. 


This Term 1T was RESOLVED by THz CourRT—It is ad- 


mittedon all fides, that before the party is in gaol on mejne proce's, 


a reſcue is a good excuſe for the ſheriff, Cro. Fac. 419. ; but where 
the party is in gaol, though on neſue heme no excuſe ; but in 


caſe of common enemies, not in caſe of rebels, 1. Roll. 18). 


The preſent differs from both theſe caſes. When once the party 
is in the walls of the priſon, the plaintiff has an intereſt in the 
priſoner, and a fort of property which cannot be deveſted ; and 
although this is the king's writ, it is ſued out by a ſubject, and one 
ſubje& cannot deveit another; nor the king, but in caſe of ſpecial 


_ prerogative, as making fortifications in war, &c. As to the ob- 
jeclion of inconvenience to the ſheriff: When he takes a man on 


meſne proceſs, he is bound to take him if he meets accidentally, al- 
though he has not a ſufficient guard, which is the reaſon of his 
being excuſed, for that it may be a ſurprize to him; and if this was 
a new caſe, perhaps it was as hard to diſtinguiſh from the caſe of 
the party taken in execution. But in the preſent, the party being 

e Ul 


* 


Eaſter Term, 7. Geo. 1. In B. R. — 


in actual cuſtody, the ſheriff has ſufficient notice to prepare him- Czomyron 
felf; and as he is charged, he is obliged to take care of him by the 2%7/ 

; comitatiis, or other ſufficient guard; and therefore the action n. 
in this caſe lies againſt the ſheriff, and the reſcue is no excuſe. Tidd's Pract. 


Judgment for the plaintif. mT 


Woodford again Green. Caſe 435. 


WHITAEER, Serjeant, moved to ſet aſide a writ of enquiry Verdict ſet aſide 


for too ſmall damages. for ſmallneſs of 
| damages. 


It appeared that the action was for four hundred pounds de- | 
dated in the defendant's hands, and the jury entered into the 8 48 
merits of the cauſe, and gave a penny damages... 


Pex CURIA. Where the damages are uncertain, as in an ac- 
tion of treſpals, the jury are the judges of the meaſure of the injury 
complained of (a) ; but not where the demand is certain. If they 
will conſent to let the enquiry and interlocutory judgment be ſet 
aide, and the defendant have leave to try it on general iſſue, be it 
ſo, But otherwiſe, let the proceedings on the writ of enquiry be 
{zt aſide, and a new writ of enquiry be executed before the Lord 


Chief Juſtice (6). | 
e) See Hayward v. Newton, 2. Stra. (5) S. P. Markham v. Middleton, 


940. Chambers v. Robinſon, 2. Stra. 2. Stra. 22 59. 
692. "SIR, 
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TRINITY TERM, 


The Seventh of George the Firſt, 
| 1 N 


The King's Bench. 


Sir John Pratt, Kut. Chief Fuſtice. 
Sir Lyttleton Powys, Kut. | 
Sir Robert Eyre, Nit. f Juſticet. 
Sir John Forteſcue Aland, Kat. J . 
Sir Robert R ay mond, Knt. Attorney General. 
Sir Philip Yorke, Kut. Solicitor General. 


Jeffry againſt Wood. 


3517 


Caſe 436. 


of South- Sea ſtock. The covenant ſet forth in the declaration a covenant for 


| Fe This is an action of covenant for transferring can e 


is, that notice ſhould be either given or left for the defendant; transferring 
and in the declaration it is ſaid, that ĩt was left at his houſe, but does Si- Sea ſtock. 


not ſay for him: he might leave it in ſuch a manner at his houſe 
that the defendant might never know of it. The demand was on 
the twenty- fifth of March to be transferred the twenty- eighth: 
Whether by the agreement, which was to be in three days after the 
demand, the defendant has not any of the days? The plaintiff ſays 
in the declaration, that he attended the twenty- eighth. If the 


twenty-fifth is one of the days, the third from thence is the 


twenty-ſeventh, and then the plaintiff attended the day after it 


ſhould fave been transferred. Particular words ſhall reſtrain ge- | 


neral in covenants. 3. Lev. 46. 


BRANTHWAITE contra, The note in writing left at his houſe, 
requiring him to transfer, muſt be intended to be left for him ; 
eſpecially when they plead a ſatisfaction and performance. If 
there was an election to transfer any of the three days, the notice 
will not take away the election; and he not having transferred 


the two firſt, has loſt his election, and mult do it on the laſt, 
C 2 PRATr, 
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35, | Trinity Term, 4. Geo. r. InB. R. 


Ju=rray PaaTT, Chief Fuflice. We muſt take the covenant for the 
Sn time of transferring favourable for the defendant ; he has any of 
Wo? the three days; but the demand is proper, and will not bind the 

defendant to the twenty-eighth. If the defendant had transferred 
any of the three days, you ſhould have ſet it forth. The notice is 
well enough. | | 

PER Curtam. Judgment for the plaintiff. 


| Fitzacherly againft Wiltſhire. 

| Eafter Term, 6. Geo. 1. . 

A cuſtom of the V ORKE, Solicitor General. A cuſtom to reſtrain a trade to a 
city of Lenden, particular place or perſon, or for the benefit of a particular com- 
that nene but munity, is good (g); for a bake-houſe (5), for grinding at his 
froe-porters mill (c), Graveſend boat (4), and for folding of ſheep (e). In 


Caſe 437. 


en com, re ary Term, in the ſecond year of Queen Anne, the en of 


=, ; the Court was in favour of this by-law (f). It was objected, that 
as . o conſid * i th of th City: b th . 
ad. there is no conſideration on the part e City; but there is con- 
ſideration [g). As to the number of porters, there is a power in 
the corporation to increaſe it; but that is a matter of fact which 
the Court cannot take notice of upon this return. This cuſtom 
may have a reaſonable commencement, though it does not appear; 
the long continuance of it without interruption, is a very good ar- 
gument that it has a reaſonable foundation. It was objected. that it 
extended to bind ſtrangers ; all cuſtoms that extend to ſole trade 
bind ſtrangers, and are only uſeful as ſuch. It appears to be in the 
ct of London, and is taken notice of as ſuch in the Law-books, 
This is a by-law founded on a cuſtom, and a cuſtom may be to one 
who has no diſtrict in the place. It has likewiſe been ſaid, that the 
ſubject- matter is not proper for the i tomake a by-law upon; for 
it makes them judges in their own caſe; but there are ſeveral caſes 
againſt that objection (5). The Court will take care that the pe- 
nalties are veaſonable (i). Any act of the common-council is the 
act of all the freemen; and it is no more than ſome of the members 
giving up their right to others. If it is void for extending beyond 
the limits, it is good for the reſt,” and void only pro tanto; which 
is ble to reaſon, as award, covenant, &c. A caſe of a by- 
law may be good as to members of the univerſity, and void as to 
foreigners (3). 8 = $34 b I . 5 
This Term, MR GarrER 2 contra ſaid, that returns to writs 
mult be certain to all purpofes (I). In Cre. Elix. 512: it is not 
averred, that the weather was not foul nor the veſſel leaky, in 


both which cafes any perſon is allowed to work. 


(a) Cro. Eliz. 203. (g) See Sir G. Farmer's Caſe, Co. 
(5) 2. Bulſt. 195. Nl WWW 

(c) 1. Roll. Abr. 55. 2. Brownl. 177. (+)- Colcheſter v. Good, Carter, 68. 
{d) 8. Edw. 3. pl. 37. S. Co. 125. and the Caſe ef the City Beam, 2. Am. 
(c) 3. Edæ. 3. fo. 3. 1. Roll. Abr. 557. (i; Barnarditton's Caſe, 1. Lev. 
ee, WTI I) x. Year os, „ 
see Cuddon v. Eaſtwick, 1. Sak. (/) 21. Co. 96. 
242. 6. Mod. 123. Bo : SM f RT 2 


\ 


Paar FH 


Trinity Term, 5. Geo. 1. In B. R. 


PRATT; Chief Tuſtice. This may be a proper objeRion to a br 
agarnjt | 


declaration; but we are not to conſider that upon a return. It 


353 


was over- ruled in the caſe of Fitzatherly v. Petre, reſpecting the WII T4 2. 


FEET | 
 GayyER: This by-law makes a corporation of the porters; 
and a corporation cannot make a Corporation (a). It is nowhere 
alledged that the port is within the city; they cannot alledge a euſ- 
tom to extend out of the city (5). The by-law is void, for it 
reſtrains a matter of common right; they are only to reſtrain or 

ulate trade. But whete there can be no fraud, there can be no 

raint. It is unreaſonable in part, ſo in the whole void. If one 
has a warehouſe near the river, he cannot remove his own goods; 
for-it is from the port and places adjoining. | 

WEARGE in reply. The caſes cited of a by-law being void fot 
reſtraint of a particular labour is; where there was no cuſtom 
ſuch a cuſtom may be good (r). T he objection does not ariſe from 
the nature of the labour; it would be more unreaſonable to reſtrain 
a trade of art and ſkill, to which a perſon has ſerved ſeven years. 
This does not appear to be out of the liberties of the city : it appears 
by old records, that the river from Staines-Bridge even to the ſea, 
was within the liberties (4). It appears upon the record; that the 
porterage is only for goods going out of, and coming into, the port 
of London, and that is between Staines-Bridge and Yendale in 
Kent (e). A cuſtom extended beyond the limits of a city may be 

ood. An apprentice who ſerved his time in London, may uſe 

B trade anywhere in England (. A fraternity to have a ſue- 
ceſſion, may be created by a corporation. 


PraTT, Chief Juſtice. I think this a good by-law; and the 


cuſtom that it is grounded upon, that there may be a reſtraint 

upon trade, is not now to be made a queſtion : it may be mote 
reaſonable to reſtrain where no ſkill or art is required. If the City 
have time out of mind had this cuſtom; they are obliged to find 
proper perſons for the doing of it; the want of them would not 
only excuſe the party from doing of it, but ſubject the City to an 
action, as in Caſe of a ferry: the cuſtom has a convenience in itſelf 
for the people, and therefore reaſonable, As to its being within 
the liberties of the city: it has been rightly obſerved; that tae port 


of London muſt be taken to be within the liberty of London. 


do not know how to diſtinguiſh it from the @#/e of Graveſend. 


The caſe of meterage of goods is, I think, the fame, and ſo of a 


town beam; and the caſes cited by MR. WEARGE are direct in 
point. A by-law conliſting of ſeveral particulars, is in nature 
of ſeveral by-laws, and it does not follow that becauſe one is bad 
the whole is void. | 5 


(a) 1. Salk. 192. Andr. 210. Charter of Hen. 2. Trinity Term, 
(5). 1. Lutw. 564. 5. Co. 63. 3. Fac. 1. Roll, 39. Coke Ent. 536, 
(e) 8. Co. 121. b. 6. | TS 


(d) 14. Edo. 2 Lib. Regum Anti- (e) 1. Lev. 153. 
_ quorum, cited in Stow's Survey, 266. (f) 1. Mod. 79. 
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9 Trinity Term, 7. Geo. 1. In B. R. 


Firzacuzatr | Powys, Juſtice, was of the ſame opinion, - 
e EyRE, Juſtice. The reaſons that ſupported the cuſtoms of 
| | weighing of goods and meaſuring, are applicable to this ; for the 
fame reafon may allow them the ſole carriage, as the ſole meterage. 
Manhy's Caſe was in Michaelmas Term, in the eleventh year of 
James the Firſt, and was on the meterage cuſtom in the eighteenth 
year of King James; the by-law was made upon it. I think they 
are ſtrong authorities to ſupport this caſe, The Caſe of Meaſuragt 
is laid in the ſame extent as this. A cuſtom for the City to have 
eight-pence a ton for all cheeſe brought into the port of the city, 
hid as this. There can be no difference of reſtraint of ſkill or 

labour; if any more unreaſonable, againſt ſkill is ſo. 


 ForTEscvuE, Juſtice. The antiquity is ground enough to in- 
duce the Court to believe it reaſonable. We may take notice of 
all the ports in England, becauſe the ſtatute 13. & 14. Car. 2. 
appoints the ſettlement of the ports. There is a cuſtom of trying 


| felonies committed in Midaleſex at the Old- Bailey: 
But, by ExRE, Fx/tice, the Old- Bailey Seffions- Houſe is half in 
Middleſex and af in Londen ack 
PER CurIam. There muſt be a precedendo. 
Caſe 438. = Anonymous. 
A perſon who AT THE $ITTINGS in Middleſex (v1z, at W:fmin/ler), in an 
* g/l A ejetment, there wanted evidence to prove that J. S. was the 


is not a compe- ſon of F. S. to whom a copyhold eſtate was to come, and who 


tent witneſs in had ſold it to the leſſor of the plaintiff; the ſaid J. S. was called to 
an ejectment prove it. But 
concerning it. 


DARNEL IL, Serjeant, objected that he could not be an evidence, 
| having ſold the eſtate, which was two houſes in /YÞ:techapel, 
to the leffor of the plaintiff, But 


P Arr, Chref Fuftice, ſaid, that it being a copyhold, and there 
being no covenants againſt him (as uſual in conveyances in fee- 
. nor any general warranty, he might be admitted to prove 
che eſtate was in, and is now gone out of him, if he has no intereſt 

He was accordingly examined upon the voir dire if he had any 

intereſt in it; and ſaying, that he only mortgaged it and did not 

ſell it, he was fet aſide as an incompetent witneſs ; for the equity 
of redemption till reſided with him, | | 


— MICHAELMAS 
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MICHAELMAS TERM, 
The Eighth of George the Firſt, 
$5 25 


The King's Bench. 


Sir John Pratt, Knt. Chief Fuſtice. 
Sir Lyttleton Powys, Knt. 

Sr Robert Eyre, Kt. Juſtices. 
Sir John Forteſcue Aland, Kut. 
Sir Robert Raymond, Kut. Attorney General. 
Sir Philip Yorke, Kut. Solicitor General. 


o 
— | 
% 1 


| Stratford againſt Neale. - Qu 439. 
W's OF ERROR on a judgment on prohibition in the Prohibition. 


common pleas in Ireland, for tithes as rector of ——=, 5 C. 1. Stra. 
The libel was for agiſtment of colts, cattle, &c. in the 482. 

- ſpiritual court of the Biſbop of Fern. The declaration is, that no S. C. 8 Med. 2. 
tithes were payable for agiſtment of young cattle brought up to C. Fort. 350. 
the plough ; and that the plea was refuſed below defendente pro 

conſultatione habend. as to two entire parts found for the defen- 

dant, And judgment and conſultation awarded generally. 


In Hilary Term, in the ſeventh year of George the Firft, ex- 
* Ceptions were taken: 


That the traverſe was to the merits of the fact in the ſuggeſtion, 
that the cattle were not barren, or barren fed with hay, &c. which 
had paid tithes, which is not proper; for the matter ſuggeſted is 
not want of juriſdiction, but miſbehaviour of the Judge in re- 
fuling the plea. 2. Cro. 45. Cro. Eliz. 511. 

Suppoſe the matter in the allegation. is good, yet it is too nar- 
row for a conſultation. That he did not feed the cattle during 
the whole time; if found fed any part of the time, a prohibition 
ought to go guoad ſuch time. Town Judgments, 174. pl. 8. 


F. N. B. 54. 
| Cca4 | CHESSHYRE, 
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356 Michaelmas Term, 8. Geo. 1. In P. R. 


SraAr ren? CHESSH RE, Serjeaut. The ſuit muſt be intended to be right 
E in the eccleſiaſtical court, if it is matter found proper for the court, 
ert. and it muſt be remitted by conſultation, which is all we need pray: 
we follow them in the words of the traverſe; the refuſal of the 

plea is only matter of form. 


This Term it was argued by SERJEANT PENGELLY and Mz. 
REEvEs, which I heard but very imperfectly. THE SeRjeant 
cited theſe ſeveral caſes where conſultations did go: I. Saund. 81. 
Show. 200, 201. Plow. 468.471. 1. Leon. 240, 241. 1. Saznd. 140, 
143. Co. Ent. 467. a. Cro. Eliz. 512. Lutw. 1043. 1052, 


PRATT, Chief Fuftice. Where ſeveral matters are put in iſſue 
that are material, the jury muſt be ſuppoſed to find all of them in 

a general verdict. The conſultation gives no new matter, but 
directs the court below to proceed on the libel there. I think the 
judgment ought to be affirmed. £7 | = 


Pow ys, Fuſtice, was of the fame opinion. 


EvRE, Fuftice. The declaration in prohibition comes in the 
place of a ſcire facias guare conſultatis non, and gives it this turn, 
that the alina in prohibition mutt ſhew the court below has no 
Juriſdiction; and in the ſcire facias they were to ſhew that court 

had. In order to bring the firſt matter into queſtion it is neceſ. 
fary to ſuppoſe a contempt, but we know that to be fictitious, 
The matter to be conſidered is, whether upon the whole it is pro- 
perly cognizable in the ſpiritual court. If there had been a con- 
tempt, they ſhould have proceeded by attachment for colts. 


FoRTESCUE, Juſtice, was of the ſame. opinion; for that the 


only queſtion before the Court is, Whether they have a juriſdiction, 


* 


or not? which in my opinion they have, 
The judgment was affirmed, 


Caſe 440. The King again The Pariſhes of Tutton and Crompton 
EE” Martin, in Somerſetſhire. 


Two perſons ORPER OF TWO JUSTICES for removal of Samuel Tanner and 
cannot be re- Penelope his wife and ſeven children; and Francis Tyler and 
moved by on? his wife and eight children, from Tutton to Crompton. On ap- 
_—_ ee peal, the ſeſſions diſcharged the order for inſufficiency ; another 


to the ſame pa- ; | 
rich, if their ſet- ſeſſions diſcharged the order at laſt ſeſſions. 


re, ee =p — Eyre, Juſtice. There ought to be two orders. The parties re- 
— moved may appeal as well as the pariſn; their rights are diſtinct, and 
they eannot be ſettled by one order. The appeal muſt be determined 
at the next quarter- ſeſſions; and if the original order be diſcharged 


there, it cannot be ſet up at another ſeſſions that is ſubſequent. 
FoRTESCUE, Juſlice, of the ſame opinion. A demurrer is al- 
| lowed in chancery when two diſtinct rights are ſet up in one bill. 


PER CurIam. Order quaſhed 1/1, 05 Ya 
. | Vicars 


ON. A MOTION to ſet aſide proceedings on a bail-bond, THE Bail. 


1. c. 8, which is for payment of money only. 


Michaelmas Term, 8. Geo. 1. In B. R. | 357 7 


Vicars againſt Worth. Caſe 441. 


| PROHIBITION granted for calling a woman's huſband Strange, 471. 


cuckold in London ; ; it it being tantamount to calling the woman 
whore. | 


Gronehouſe againſt Cleaver. Caſe 44%" 


THE DEFENDANT was delivered into the cuſtody of the A declaration 
marſhal of the Marſbalſea, on the ſecond of December laſt, Sainſt a priſo- 
and ſo continued, without any declaration, two Terms; but in dtp nw 


Eafter Term a declaration was left in the office, but not entered or to the turnkey. 

into the marſhal's book or delivered to the turnkey. 3. Ch 
KETTLEBY moved for a ſuperſedcas to diſcharge him. See 1. Tad 
Reeves. The arreſt was by proceſs returnable in Hilary Practice, 202. 

Term; in Eaſter Term the declaration was left. A declaration to 

charge one in cuſtody, muſt be delivered to him; but a declaration 

which is only to prevent the proceſs being determined by Jos 

ſedeas, need not. 
PER CuxlAMu. It is not ſufficient ; it ought to have been deli- 

vered to him or to the turnkey. And a W was granted. 


Sis againſt Gillam. Caſe 443. 


CourT was of opinion, that it would not be ſufficient to Tidd's'Praft, 
anſwer the condition to put in bail before a Judge, unleſs he alſo 38. 288. 
put in bail to the Filazer. 


Pitt againſt Coney. Caſe 444. 
DBT ON BOND, and ee, for the plaintiff. Error allow- There muſt be 


ed, and no bail put in re facias againſt the bail. Motion bail on a writof 
error in an action 


to ſtay proceedings, becauſe error — 7 is a N e nn 
proceſs againſt the bail. bond. 


Reeves. By the ſtatute 3. Fac. 1. c. 8. error is no ſuperſedeas 8. C. Stra. 476. 


until bail put in, which ought, by Rule of the Court, to be within 5. Com. Dig. 


four days after error allowed. « Pleader 739. 
4. Bac. Abr. 


WRARCE. This is a W and not within 3. Jac. 65% 


PraTT, Chief Fuſtice. This is in the words and within the 
intent of the act; it is for payment of money only, though it 
grows due on a contingency, for the contingency has happened. 


PER CURIAM. Put in bail this afternoon (a). 
{s) See Garret v. Dandy, 1. Show. Deſbordes v. Horſey, 2. Stra. 959. 


+ Scott v. Brace, 6. Mod, 38. Thrale v. Vaughan, 2. Stra. 1190. 
| 55 
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358 Michaelmas Term, 8. Geo. 1. In B. R. 


Cute 445. Smith againft Trigg. · 


. ne, EEC TMENr for copybold lands in Bdmington. A caſe un 


42 maternd agreed at the trial. Hugo Hunt, ſeiſed of lands in fee, ſur. 
dee cee rendered to the uſe of his will, and deviſed them to Jane his wife, 
run vidow of John Trigg; ſhe was admitted and ſurrendered to her 


the gn * will, and deviſed them to Jane her daughter, who married Day; 


Jane never was admitted, but entered and deviſed them to Thomas 

5 The leſſor of the plaintiff claims as grandſon and 

* heir of the elder brother of Jobn Trigg, the defendant, by the 
S. C. 8. Mod. deviſe of Jane. | N | 

4 Co. 200 The queſtion was, Whether the deviſe of Jane, ſhe never 


2 Cre. 44 having been admitted, is good? | 


1. Salk. 18 E Gs 
Cro. Jac. a It is the ſurrender of a copyhold which transfers it, and it can- 
Cro. Eliz. 707. not be transferred but bo e e and if ſhe had transferred 
it by deed, it would have been a forfeiture. An elegit does not 
lie of a copyhold, becauſe it cannot be transferred but by ſurren- 
der. One cannot deviſe a copyhold without ſurrender; which 
caſes ſhew that the furrender is the eſſential part of the conveyance, 
They cannot claim as heir at law, becauſe à furrender alters the 
deſcent. If a copyholder neglect to be admitted and die, the heit 


ſhall not be prejudiced. 


$$. -- DARNELL contra. Though a copyhold cannot be transferred, 


| the heir may take without ſurrender. The Geviſe of Jane to 

| = daughter, who was her heir, is void, becauſe of the more 
worthy title; therefore will not alter the eſtate, for it is the ſame 
as no deviſe, and the heir takes by deſcent. ; 


Tre Couxr. We are all of opinion, that Jane Day's 
title is by deſcent. By ſurrender to the laſt will nothing paſleth to 
the lord, he being only as an inſtrument, and the whole eſtate 
remains to the furrenderor ; who, after juch ſurrender, may fur- 
render it to another perſon. If he dies without will, the heir at 
law would claim by deſcent, he being ſeiſed in fee. The deviſe 
makes no alteration, that was of a freehold eſtate. The furren- 
der is objected to make an alteration ; but that makes no diffe. 

' rence; deviſe of a freehold or copyhold is all one, becauſe a title 
dy deſcent was the beſt title. If the heir at law could claim by 
purchaſe, he could not without admiſſion; which is neceſſary in 

a copyhold to pals the eſtate, by reaſon of the fine to the lord. 
When the heir enters and claims the eftate, and deviſes it away, 

It proclaims his election to take by deſcent. We think the leſſor 
das no title, and therefore judgment for the defendant now in pole 
ſeffion, though he has none either. Ss | 
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| Bernard againſt Firzhouſe. | Caſe 446. 


N aſſu for two thouſand pounds, Mr. Reeves moved, Nom affumfit 


uſurious contract. noe be ph 
jointly. 


rr affumpit and an nd un ſri 
| . | contra can- 


Tar CouvrT. This is different from the caſe: of a bond or 


other ſecurity, for there an uſurious contract cannot be given in S. C. Fort. 336. 


evidence on non aſſumpſit; but otherwiſe in the caſe of a promiſe. os P. 152. 
t. 303. 


kde law is the ſame on the gaming act. Where the contract is March, 106. 


yoid, it may be given in evidence on un aſſumpſit, as coverture, Barnes, 36 5. 

[ . "Wherefore THE CoURT Wi of opinion that the Fort. 333. 

aſurious contract might be given in evidence on non aſſump/it, hy Com. Dig. 
| | x uo. 390, 


denied the motion. e 
Button againſt Heywood and his Wife. | Cale 447, 
ASE rox worDs.: *:George Button is the man that killed my Slander. 
: cc huſband, Charles Wife.” Verdict for the plaintiff. i S. C. 8. Mad, 


| Gryps moved in arreff of judgment. The firſt count is thoſe $2; peace », 


words; the ſecond, © I know the man who killed my huſband, it Oldham, Cowp. 


« was George Button.” They are not certain, no particular 276. 


manner 


— po oh . 
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Burron manner of killing; it may be juſtifiable as ſelf-defence, per infor. 
_ tunium, c. they only breed a doubt in the mind of the hearery, 
1 eee It cannot be affifted by any conſtruction to be intended a felonious 
killing. Words are taken in mitiori ſenſu. Moor, 573. 0. 


Inſt. 366. | 


Hussy, They ſay the huſband was adtune defuni?. Altun 
may be at the time of the declaration, not of the words ſpoken, 
Heb. 6. 77. 177. Cro. Fac. 215. 315. 4. Co. Bonham's Caſe, 

1. Roll. Abr. 77. So modo aefuntt, Cro. Fac. 331. 425. 
2. Salk. 696. | ; 


WyNDHAu. They import, by neceſſary inference, a killing, 
Cro. Fac. 166. Salt. 695. 697. 1. Lev. 277. 4. Co. 15. 
Cro. Eliz. 49. 2. Lev. 15. To ſay, © You killed ſuch a E 

is actionable, without averment that he is dead. Cro. Eli. 823. 
Cro. Car. 489. | | f 


PRArr, Chief Fuftice. There is no queſtion, but at this day 
theſe words are actionable. Formerly words were taken in mitior; 
ſenſu to avoid vexatious actions, but now diſtinguenda ſunt tempora; 
and people are always ſcandalizing one another. The words are 
sertain, that he is dead; if fo, there is no neceſſity for an averment, 
when words are to be taken in the ſenſe of the hearers, | There 
are very odd caſes in the Books, 


Powrs, Juſtice, was of the ſame qpinion. 


* 
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felonict, malitios?, et woluntarit, 2. Lev. Tews and his Wiz. 

12. Jones, 141. which is a point ſettled. The death is aſcertained, 

and implied in the words. 1. Sider. 52. * 
 FoRTESCUE, Juſſice. The rule is different from what it was 

8 before, when taken in mitiori ſenſu; this mode of conſtruction has 
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putable, they are actionable ; which was Chief Fu/tice HoLT's rule, 

as alſo HALE's and TwysDEN's. If to be intended any juſtifiable 
killing, why did not the defendant juſtify it ? In Baker v. Pearſe 
a late caſe, it was held that words are to be taken in malam partem, 
There is no averment, 1. Vent. 119. The Court will intend 
the party dead, unleſs it appears on record that he is living, 


TxE CourrT gave judgment for the plaintif,  — 
The wenne cans (3 LYDE moved, in debt on bond in London, to change the 
net be changed CI venue into Devon, where the cauſe of action mult ariſe, it 


„ fo _ being a ſheriff's bond; and when breach is aſſigned, muſt be in 
ect. Devon, and will be a great charge to the defendant to prove per: 
formance in London. : 3 


8 — 


PRATT, 


EvyRE, Juffice. The words are to be taken in the worſt ſenſe, 


been exploded for forty, fifty, or ſixty years. If words are Ciſce-. 


—_ | 
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paArr, Chief Fuftice, Shew cauſe ; the plaintiff may conſent; 

for if he ſhews no inconvenience to try it in London, there is a 2 
manifeſt prejudice to the defendant, ſo it may be reaſon to change 
Exxk and FokTESCUE, Juſtices, The venue is never changed See Tidd's 
in any action on ſpecialty, which is a rule always to be obſerved; Pract. 358. 
I ſuch a rule is made, it is only to bring the parties to conſent, 

not to ſhake the old rule. FL . 


Gardiner againft Joſeph Walters and Jane his Wife. = Caſe 449. 


In Chancery. 


WIELIAM GARDINER had a fon (now complainant) and In what caſe the 
ſix daughters, and by his will gave fifteen hundred pounds att = EF 
to each daughter; and after, not having time to alter his will, 57.0 ken 10 
gave five hundred pounds more to each daughter, and died. Jane, a wife to be put 
one of the daughters, married Jeſeph Malters, for which legacy out at intereſt 
he ſued, in the ſpiritual court, the complainant, being executor for her uſe.” 
with two others who renounced, The complainant, being defen- Eq Caf. Abr. 
cant below, exhibited a bill to have the five hundred pounds note 64. ; 
taken as parcel of the fifteen hundred pounds; and to have the See Prec. in 
direction of the Court in payment of the Rien hundred pounds, in Tothn So | 
order to have an adequate ſettlement made by the defendant on the Bunb. 86. 
plaintiff's ſiſter. It was inſiſted and admitted at the bar, that the 2. Atk. 420. 
fire hundred pounds note was intended as an additional fortune, 

being ſo ſworn by the teſtator's attorney, Mr. Kinch, who adviſed 


the note for value received, But 


Tax SoLIciToOR GENERAL and SPENCER COWPER, for the 
d:fendants, inſiſted, that the other part of the bill was not proper, 
being brought by the executors to ſtop proceedings in the ſpiritual 
court; — that the rule of chancery, in making ſettlements, is 
only where the huſband and wife are plaintiffs and bring their bill 
in equity to obtain their money, having no remedy in any other 
court; for then the Court will not extend equity unleſs the plain- 
tiff does equity, by making an adequate ſettlement. | 


PaRKER, Lord Chancellor. The equity is the ſame in both 
caſes; alegacy is a truſt, and an executor is a truſtee. Thecon- 
ſequence of this diſtinction is, only to compel all perſons to ſue for 
legacies in the eecleſiaſtical court, and avoid ſettling the ſame. 
This court has an equitable juriſdiction of legacies. This is a 
proper bill to know how the complainant may execute his truſt. 
f aterm of years is raiſed to make a daughter's portion, and they 
marry and ſue at common Jaw, on which the truſtees exhibit a 
bill here to know how to execute the truſt, this Court orders a 
ſettlement. Let the bil}, as to the note, be diſmiſſed with coſts ; 
and the defendant in his anſwer inſiſting on a ſettlement made, let 
jt be referred to the Maſter to ſec if adequate; if ſo, the defendant 


Spiller 
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Cafe 450. Spiller and his Wife, Widow of Solomon Andrews, 
againſt Anne and Mary Andrews, Infants. 
In dower againſt L RROR ON A WRIT OF DOWER in the common pleas. 
4 3 > 14 plaintiffs demand dower The defendants — on * 
1 pro- l . 
ſecute by his day of ſummons and plead touts temps prift, and confeſs judgment 
next friend, is to recover. The demandants ſuggeſt dying ſeiſed of her huſbang, 
good. A writ of ſeiſin was awarded, and a writ ot enquiry and judgment 
Panos : 3 
biz MX. FLover. The guardian of the infants is admitted to proſe. 
Cro. Jac. 640. Cute inſtead of to defend. A guardian admitted to proſecute will 
ro. Car. $6. not be liable to an action, if he allow dower where none was allow. 
I+ Rec. Abr. 149+ able (a). In the award of writ of enquiry and judgment to recover 
. damages and meſne profits, from the return of the original and coſts, 
which is not legal, becauſe dower was rendered the firit day of the 
ſummons, and tout temps priſ pleaded. No damages in dower, 
only where the huſband died ſeiſed, and the widow kept from the 
dower (5) : ſhe is not obliged to demand it in pats, but may by 
writ (c). In 14. Hen. 8. the writ of enquiry is ſaid to be well 
awarded, becauſe not pleaded tout temps pri. The damages are 
from the return of the original. If damages are recoverable, they 
muſt be pending the writ; but not W the writ only, unlels 
alſo before action brought (4), As to coſts, none were recover- 
able at common law until the ſtatute of Glaucgfler; and this caſe 
being out of the ſtatute of Merton, is out of the ſtatute of Glu- 
cgſter (e). The quantum of the meſne value is beyond the firlt - 
ts the final judgment, which is 3 the ſtatute of Merton; 
for then an habere facias ſeiſinam muſt have been ſued out. 


Mx. SHEPPARD contra. Ad proſequend. vel ad defend. is all 
one. If ad proſeguend. had been omitted, it would have been 
good (/). The heir ought immediately ſuper impetration. brevis 
to aſſign the dower; and plea of ſemp. parat. is not ſufficient, be- 
cauſe the defendant mult ſtill have further proceedings, and then he 
is liable to render the profits, and alſo damages pro detentione detis; 
for the ſtatute is made to prevent all delays. Damnum is mentioned 
in all precedents. Judgment, or morte viri, muſt have been ill be- 
cauſe of the parat. Coſts of ſuit follow the damages. The ſtatute 
ſays, that damages be recovered guouſque the widow habeat ſeiſinan. 


FAZAKERLY in reply. The words of Merton are, uſque ad 
judicium to have power, which is the firſt judgment, and not the 
final judgment and writ of enquiry. | | 


(a) 9. Edw. 4. 43. Cro. Jac. 649, (0 Pitſord's Cafe, Co. 17.2. 


2. Saund. 229. 295. (e) Salk. 208. 5 
(5) 20. Hin 3. c. 1. (f) 1. Sid. 446. 1. Vent. 73 
(e) 14. Hen. 8. 25. Co. Lit. 326. Lut, 719. | 
Rafi. 235. | 
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PraTT, Chief Juſtice. The “ ad proſequendum” is not proper, SyrrLED 


but well enough, for the guardian is to proſecute for the infants * 


defence. © Always and ſtill ready” is the default of the plaintiff 


n not demanding dower, but it is no excuſe after a demand by origi- 


nal, though before it might. You was not ready when it was 
demanded in the king's courts. There muſt be a judgment to 
recover the damages, which cannot be aſcertained until writ of 
enquiry» | e | 

Pow vs, Juſtice, of the ſame opinion. | 

EvRE, Fuftice. If the firſt is repugnant, it ought to be re- 
jected z but it is ſufficiently anſwered by the caſes. Damages muſt 
he recovered, if not 4morte viri. If recoverable d morte viri, their 


not recovering 15 not affignable for error, becauſe it is for the defen- 


dants advantage. The caſe of The Queen v. Ellis, exactly the fame. 
In Raft. Ent. 239, 240. the damages are remitted. Damages 
are recoverable from the time of the demand, which is the return; 
but if ſhe would recover damages 4 morte viri, ſhe mult ſuggeſt 
a demand. He ought at the return of the writ to have delivered 
dower, and not only have been ready to do it. In plea of 
parat. which confeſſes dower, there are two judgments ; the firſt to 


recover ſeiſin, which is the only 2 for the ſeiſin, and on 


tat a writ awarded to deliver ſeiſin and to enquire of the damages; 
and the ſecond judgment is not a judgment of ſeiſin. But why 
ſhould not both theſe judgments be conſidered as one, ſince no 
error was ever brought on the firſt judgment until the damages 
were affeſſed ? I am doubtful in this point, but very clear to the 


reſt. | 


ForTESCUE, Fuſtice. « A proſequend.” is to follow, which is 
as well applicable to the plea as for the plaintiff ; « proſecutor” is 
the ſame as c procurator. The caſe in Co. Fac. went on the point 


of prochein ami. Damages are very proper. The widow cannot 


enter, becauſe it is of a third part entire and undivided; if ſhe de- 
mand en pale, damages are recoverable @ morte viri; if by writ 


only, from the return, et ſemper paratus is not material without 


alignment. Here are double damages, which is by the ſtatute of 


Merton C valorum, which is the meſne profits and the intereſt ; 


which ſeems the reaſon of the thing, and all the precedents are ſo, 
1, Roll. 117. The firſt judgment is nothing tv her; ſhe cannot 
enter until an enquiry returns, which ſets out a third part. The 


judgment muſt be intended a perfect, complete, and effectual 
Judgment for her to enter. ap 8 5 


Frag, Juſtice. She has the ſame effect on the firſt as on the 


kcond judgment, and may enter before the enquiry returned. 


PratT, Chief Fuflice. Why ſhould there not be damages 
ultra the award of the writ of enquiry, until final judgment ? 


ExRE, Juflice. It is reaſonable, but very particular. 
Pex Cuxiam. The judgment was affirmed. 
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Caſe 451. | h 2 Cooper againſt Darby. 


In ajuftification FRE SPASS juſtified under a precept of the borough court. 
YT n Demurrer generally. | Sh 15 


court, it muſt be FIRST EXCEPTION, There is no court ſet forth by preſcrip. 


ſtated dy What .; | . 
authority this tion or otherwiſe (a). 


egurt was held. SEconDLy, It does not ſhew the return of the precept, for the 
| arreſt was fix months after the award of it (5). | 


ATCHERLY for the defendant., What would be error between 
the parties would yet be a juſtification tothe officers. Lut. 1560, 
The arreſt is virtute precept. which is traverſable. To the firſt, 
this is not a court of record. Cro. Eliz. 303. Lutw, 925. 930. 

The return of the proceſs not ſhewn in Lutw. 1 560. 1. Saund. 2 3. 


Rich AR DSO for the plaintiff. Proceſs pleaded the ſixth of 
November to have the money at prox. cur. and arreſt laid in June, 
without ſhewing it to be prox. cur.; ſo that no proceſs is ſhewn to 
continue, . | 


_ Eyre, Juſtice. If two proceſſes are ſhewn, and juſtified by 
them, then a traverſe virtute of one proceſs is good; but if only 
one proceſs is ſhewn, then virtute præcepi. is not traverſable, be- 
gauſe the proceſs mult juſtify the officer. 


ForRTESCUE, Juſtice. The caſe in Lutwych was of a court 
held from three weeks to three weeks, and fo it appeared that a 
court was held before the return. If a capras miſs any Term in 
the return it is void, becauſe the party muſt be detained all the 
while, 2. Sa/keld. The caſe of execution is different. 


ExRE, Fuſtice. Cre. Eliz. 303. is habere ad prox, cur, 
2 day. The fiſt objection is well. | 8 


Per Cox IAN. Judgment for the plaintiff. 


| (s) See Lutw. 978. 1457. 1464. (6) 2. Roll. Abr. 563. . Salk. 30g, 
3. Lev. 141. 5. Com. Dig. 8ve. 793. 5. Com. Pig. Svo. 799. 
1. Salk. 200. 3 | ; - 


„ Brecon againſt Newton. 


ir an inferior CYN A MOTION FOR AN ATTACHMENT, it was declared by THE 
court refuſe 2. Covx r, that if a Judge of an inferior court refuſe any foreign 
foreign plea, it = plea, without any other mgredient, it is a contempt to every 
42 ſuperior court; the plea being to ouſt them of juriſdiction, and to 
courts. Five it to the ſuperior court. 15 +” _— 

Moor, 677. And in this caſe the party having been detained in priſon ille. 
Yelv. 32. gally, bur diſcharged by the bailiffs, it was referred to the matter 


y. Mod. 44. O 8 s 
19. Mod. 349. to make ſome ſatisfaction in ordering colts, 


3. Hank. P. C. ck. 22. . 28, 


4 


Sheers 
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Sheers againſt Lammas. ' © CEaſe 453. 

* REPLEVIN, avowry for rent, it was declared by THE Court, 4 lezfe made 

that if A being ſeiſed in fee, deviſe to B. in fee, and afterwards *Þ{<quent to a 

3 . 8 deviſe of the 

make a leaſe for years, it is an alteration of the deviſe pro tanto and in fee, is 

during the term, but not of the inheritance. And accordingly, an alteration pro 
without argument on demurrer, gave judgment for the plaintiff (a). tante. 


() See Coke v. Bullock, Cro. Jac. 691. Cro. Car. 23, 24. Erudnell v. 
49. Hodgkinſon v. Wood, Cro. Jac. Boughton, 2. Atk. 268, 


Heaven againſt Davenport. Caſe 454. 


| FRROR on a judgment in Southwark court, in indebitatus af- In ofſungſt in an 


ſumpfit on a promite, for money laid out for the defendant's wife inferior © court 
| for money laid 


dim ſe 3 3 . . ä out, both the pro- 
Bax ES. The promiſe is alledged to be in the juriſdiction of ig and the er- 

the court, but not that the money was laid out in the juriſdiction, ferciure muſt be 

for that is the cauſe of action. 1. Lev. 137, 1. Sid. 97, * 

| 2 : | : : iſdiction, 
Tre CourT. It is certainly error; for the money laid out is 1 

the cauſe of action, which muſt be laid in the juriſdiction of the - r. 8 | 

court. 7 : ey FO Vin. Abr. 19. 


Judgment reyerſed (a). 


(a) See Stannion » Davis, 6. Mod. 2. Wilſ. 16. Trevor v. Wall, r. Term 
J. Saund. 73. Waldock VU, Cooper, 20. 2 


The Pariſh of Anmy Cruſis againf Barnſſy. Caſe 455. 
OHN JONES, during apprenticeſhip, hired himſelf for a An apprentice 
] year; the mafer burnt a paper and told the apprentice it was cannot hire him- 
his indenture, but it does not appear that it was the indenture ; ſelf as  ſervarr, 


but the apprentice went away and never returned, unleſs his in- 
| dentures are le- 


PRATT, Chief Juſtice. This is not a ſettlement, for there is gally cancelled ; 
no lawful hiring, becauſe if the indenture of apprenticeſhip was ſtating the de- 
continuing it is not lawful, and it goes not appear to be burnt; ee. of an 
there is only the declaration of the maſter, which might be evi- ie Pügeg, 1. 
dence againſt him. The maſter never pretended to claim the not ſuffcient; 


ſervant, who went away and hireg bimſelf. but the juſtices, 
4 * ETD. from this evi- 
Ma. WiLLs faid it was a good ſettlement, becauſe the dence, may find 


maſter could not reclaim his ſervant, gx ſue him or the ſecond the fact. 
maſter. Burning the indenture is conciulive evidence againſt the S 
maſter, if not againſt all the world, Ihe ſervant cannot ſay he 11 © 
is diſcharged, becauſe he has hired Eimſelf. = 125 
FAZAKERLY contri There is no evidence but what the maſter 
laid, and no judgment by the juſtices that the evidence was true: 
it is not concluſive evidence, I have often heard ſay, that confeſ- 
lon is the worſt evidence. | 
You, XE WU - D d PRATT) 
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Tus Panrou Pratt, Chief Fuſtice. Juſtices are judges of the fact: this 


or AXNY. may be evidence of conſent of the maſter and apprentice, and had 

that appeared the apprentice might have gained a ſettlement; the 

SAZ v. Juſtices ſhould have determined * but that not appearing the 
order is imperfect. 


' Pen Curran. Quathed. 


Cafe 456. Wilkinſon againf Mathews, 


In what caſe a IVY HITAEER, Serjeart, moved to diſcharge the defendant out 
* out on of Newgate, being taken on an eſcape-warrant the day he 
OT Oy had a day-rule. 


be raken on an 

ceape-warrants Jy was declared, by THE Cour, that if one is taken at four in 
the morring, and at twelve the ſame day has a day-rule, there 
being no fraction of a day he is ſcreened; and ſo it was held in 
HoLT's and Pax RK ER's time, 


PRArr, Chief Juſtice To me it 8 very add, chough re · 


folutions are not to be ſhaken. 


Referred.— In report he never entered his name with the mars 
Hal over-night, until after he was taken (at five o'clock i in the 
morning), and put in petition fitting the Court. | 


Thx CopRrT refuſed to diſcharge him out of cuſtody, 


— 


Caſe 457. . Makeplaint againſt Diſton. 


An attachment A SCIRE Fa CI As to aſſign error was returnable on the ofavy 
lies againſt an of The Purification. 


under-theriff for 
pot returning 2 DaRNELL, Serjeant, moved for an attachment Einf Gren. 
. way, under - ſneriff, for not returning the writ after a requeſt. 
ge = WIITAEK FR, * It is not returnabie until Afonday 
2. Burr 797. guarto die poft, 

e . PER CUBA. Not to make out 2 . and return the 


writ when required, is a contempt. 


But, on the meriff 8 offering to return and pay coſts imme- 
diately, the Court did not grant an attachment. The caſe of fe- 


turn of bills, which are de die in Ken on a certain day, is df 
ferent, * 


* 


EASTER 


R 
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EASTER TERM 
The Eighth of George the Firſt, 


IN 


The King's Bench. 


Sir John Pratt, Kut. Chief Juſtice. 

Sir Lyttleton Powys, Kut. : 

Sir Robert Eyre, Kit. Fuſtices.. 
Sir John Forteſcue Aland, Knt. } - 
Sir Robert Raymond, Kut. Attorney General. 
Sir Philip Yorke, Kut. Solicitor General, 


| Beamond againſt Rowland. | Cafe 458. 
Ts PLAINTIFF lent money to the defendant, a married The Court will 


woman and an infant, who at that time gave the plaintiff not fer ande an 
: EXECUTION ON A 


a warrant of attorney to confeſs a judgment, which was „rant of at- 
entered up, and execution executed. - torney, ona ſug- 


2 | ſtion of it be · 
Ma. WEARGE moved to ſet aſide the judgment and to have reſ- ig "Ko: nr 


titution, for that the defendant was an infant, and that the warrant lent to a married 
of attorney to confeſs a judgment is part of the proceſs, and not woman and an 
like a bond; therefore the Court may ſet this aſide on motion. infant. 


PRATT, Chief Juſtice, If a writ of error was brought, and 
the fact true, the judgment would be ſet aſide. We ſhall not on 
motion aſſiſt in this matter, which will defraud the plaintiff, 
eſpecially fince there is another remedy beſides by motion. 


Tat Couxr denied the motion. | 


K —— — — — wes = p — - 0 - 
r _ 4 . * 
n 3 LE "= , 
vs „ * ＋ p l 


„ Þ. | Anonymous, . 5 Caſe 459. 
[JON report of THE MASTER, common bail ſhould have been Practice. 
filed, but was not; the plaintiff had not declared within two 


Terms, and non prof. was entered. 
D d 2 FAZAKERLY, 


COT SE BLAINE TERS. Axa 
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368 „010 Term, 8. Geo. 1. In B. R. 


AxonTwous, FAZAKERLY. The n prof. ſhould have been ſet aſide, for 
they ſhall not take advantage, they not being in court by bail, If 
ſpecial bail had been required, and declaratign been delivered before 
bail filed, it would have deſtroyed the right to ſpecial bail; muſt 
then the plaintiff loſe the advantage of ſpecial bail, or be liable to 
non pro. if by delay bail ſhould net be filed? 

 WeaRGE. If common bail is not filed until after the declz. 
ration, the Court will oblige the attorney to file bail. And if the 
plaintiff deliver a declaration, and for want of plea take judgment 
by default, the judgment ſhall not be ſet aſide for want of bail, if 
the attorney for the defendant had undertook to file bail. 


PER CURIAu. For theſe reaſons the non pro. is regular, 


Caſe 46 Haine againſt Manning. 

— Affignment of PRATT Chief Fuftice. A ſubſequent ſneriff cannot aſſign 
bail-bond. P the Bail bond. I he ſame perſon muſt affign after he is out of 

10. Mod. 288. office, for the bond is in the perſon of the ſheriff, In this caſe 

1. Sir. 6 the plaintiff had the bail-bond affigned to him from the perſon that 


49) pop . had been ſheriff, when out of the office, and another was in it, 
256. THz Courr gave judgment for the plaintiff, 
Caſe 461, | Anonymous. 


In what cafe ACTION OF DEBT on bond for two hundred pounds, con- 
proceed.ngs on ditioned for the payment of one hundred pounds in manner 
wy 2 nat following : fifty pounds down, and five pounds per annum for ten 

py years; and if the defendant ſhould fail payment for any of thoſe 


| 2. Sa'k 597. 8 5 n 
6. Moi, „ ſums, the remaining ſum ſihall de paid. N ; | 
1. Stra 515. WEARGE moved, that on bringing in five pounds intereſt and 


7. Aik. 118. coſts, proceedings might ſtay, the ſum of fifty pounds being in 
Ticd's Prat. nature of a penalty; and this Court has by the 4. & 5. Ann c. 16, 
392 the ſame power over actions on bond as equity has, and this is 
what equity would do for us . | | 
Per Curiam, Aiſſentiente FORTESCUE, Frflice. It is the 
agreement that the remaining ſum ſhall be paid on failure of every 
five pcunds. We will not put the plaintiff to his action for every 
five pounds: the ſums being fo ſmall, he had better releaſe them, 
The whole fifty pounds is but the principal in this caſe (a). 


(=) But fee Eridges . Williamſon, Eonafous . Rybot, 3. Burr. 14370. and 
2 Stra $13. Darby v. Wilkins, 3. Stra. Marſon v. Touchet, 2, Bl. Rep. 706 
957. Mayne v. Somner, 3. Burr. 1374. * : 


Re 


Cafe 462. |... Broomley againſt Frazier. 


In 


Action lies a- 72 B. in New England, ſends a bill of exchange to Frazier, 

gair ſt ther C or- * drawn on R B. in London. Frazier directs the bill to be 

ſee us a bill > paid to the plaintiff, who brought an action agailiſt Frazrer. 

exchange, — 

though no demand has been made againſt the drawer. Strange, 441. Salk, 126. 
|  WHITAKER» 


Eaſter Term, 8. Geo. 1. In B. R. 


WHITAKER, Serjeant. In caſe of a bill of exchange, no action 
lies againſt the indorſor until a default in the drawer, which de- 
fault ought to be ſet forth in the declaration. 8 


WEARGE contra. It is ſaid that he became liable by the cuſ- 


tom, and they have demurred, which admits the cuſtom. In a 


369 
Baoomizr 


againſt 
Fa Aziz. 


caſe in Salkeld, HoLT, Chief Fuſtice, ſaid, that it was not neceſ.. Salk. 126. 


ſary to be ſet out in the declaration. 

 PraTT, Chief Fuſtice, doubted how the cuſtom is in theſe 
caſes, but it ſeems to be reaſonable that they ſhould have an imme- 
diate remedy againſt the indorſor. 


Eyre, Juſtice, took the indorſor not to be liable but in default 


of the drawer, and that is the reaſon of a proteſt ; but whether this 
muſt be averred in declaration or not, is in doubt. 


FoRTESCUE, Juſtice, The indorſor only warrants the perſon 


who is to pay the bill. 
Adjournatur. 


This Term, REEves faid, that the indorſement is only an ap- 
pointment to whom the bill ſhall be paid, but it makes the pay- 


ment of the bill only in defect of the drawer. The indorfor, 


though liable as drawer, yet only on default of the firſt drawer. 
Salt. 132. RET 


WEARGE contra. By the defendant directing the bill to be paid 
to the plaintiff, he becomes drawer as well as drawee. T he ſecond 
indorſee is always liable without averring a defect in the former, 
for the indorſement is always taken on credit of the indorſor, the 
firſt drawer being ſeldom known to the indorſee. 3. Mod. 86. 
Lut. 878. Caſe of promiſſory note indorſed differs, 8 
the indorſement warrants the payment by the drawer, Sak. 132. 


PRATT, Chief Fuſtice. It is well enough: the law of merchants 
deſigned to diſtinguiſh them from all other contracts, to advance 
and facilitate the trade; by this law they are indorſed contrary to other 
contracts, If the indorſee muſt go to the drawer before he ſues 


the indorſor, it would prevent all theſe contracts; therefore the in- 


dorſor or drawer is to ſtand liable, at the election of the indorſee. 


Powys, Juftice, of the ſame opinion. 


_ EyRE,. Fuſtice. The objection ariſes from a miſtake relating 
to promiſſory notes. The indorſor of a bill engages payment, 
and the indorſee to get the payment. The indorſee of a promiſ- 
fory note muſt demand payment of the drawer, and the indorſee of 
a bill on whom drawn : the caſes are very different, and what is 
zdjudged in Salt. 138. relates to a promiflory note: the indorſor 
is in that reſpe& as independent as the drawer z and Lambert v. 
Pack, in Salk. 127. ſays, that proof of the hand of the drawer, 


ia an action againſt the indorſor, is not needful. 


„ Foxrrscus, 


alk, 126. for 
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370 | Faſter Term, 8. Geo. 1. In B. R. 


Baoowerr Fon riscux, Juſtice. Civil law makes a difference between 
gen z promiſſory note and a bill of exchange; note between two, bill 
Faazien. between three. If it muſt be demanded of the drawer, it muſt 
be of every indorſor, which may be all the world over. Salk, 133. 

is expreſsly determined on arreſt of judgment. = tw ; 


Tux Covxr gave judgment for the plaintiff (a). 


(s) Sec de v. Jacob, 1. Stra. Hamilton . Mackrell, B. R. H. 322. 
315. Collins v. Butler, 2. Stra. 2087. Heylin v. Adamſon, Burr. 669. 


Caſe 463. lh be King agalnſt Carter. 
An indictment JNDICTMENT for a treſpaſs. The caption omits the word; 


for a treſpaſs, 1 „ „ec non ad diverſas felonias tranſgreſſiones et alia malefacta in 
;Wſices of - the ifa prædicts perpetrata audiendum et terminandum aſſign,” 


peace, quaſhed, PRATT, Chief Fuſtice. It is not incident to their authority, 
for wart of the and if there is no act to make it ſo it is bad; therefore adjourn tor 


words ner on MR. REEVEs to look into it. | 
@:werjas feloniat | 


ranger zien er REEVES. The indictment is good without ſhewing the autho- 
alia ape rity of the juſtices; they have power as juſtices to hear and deter- 
comers Proc”? mine by 34. Edw. 1. | | 
minardum afigr. FAZAKERLY contra. 1. Vent. 33. Cre. Jae. 633. There 
S. c. 1. Stra. are ſome juſtices who have no commiſſion of oyer and terminer. 
44% ExRE, Juſtice. 2. Cro. 323. 2. Rich. 3. c. 9. Telv. 46. 
FoRTESCUE, Juſtice. 12. Hen. 5.25. Hale's Obſervations 
on 34. Edw. 3. 165. Bro.“ Indiftment,” 32. 50. Remover del 
Plea, 22. 18. Edw, 3. c. 2. may require them to have coinmiſ- 
| fions, but 34. Edo. 3. ſeems to give them power without com- 
— | 


Adjournatur, | | We 

This Term, REEves ſaid, The queſtion is, Whether juſtices 

of the peace, as ſuch, can hear and determine treſpaſſes? No expreſs. 

commiſſion is ſet out. The 1. Ede. 3. gives no ſuch authority; 

and the 18. Ed. 3. requires a commiſſion of eyer and terminer ; 

but 34. Ew. 3. gives power, without any commiſſion, to hear and 

See 3. Hawk. determine felonies and treſpaſſes. The clauſe of oyer and terminer. 

P. C. ch. 8. in 34. Edw. 3. c. 1. does not relate to juſtices of the peace, but a 

commiſſion granted to other perſons, Yelv. 46. 2. Cro. 32. but 
ſince there have been different opinions. 2. Cro. 633. 


FAZ AKERLI I contra. The ſtatute 18. Eq. 3. c. 2. is not 
altered by the 34. Edw. 3. c. 1. which only makes an addition to the 
number of juſtices, and to declare the power they had before. In 
the caption it ought to appear, that either they have a cemmiſſion, 
or are ſuch perſons as are deſcribed in the 24. Edw. 3. which mult 
be a lord, or three or four moſt ſubſtantial perſons in the county. 
By the 43. Edw. 3. the commiſſion was enlarged to give them 
the powers intended by 34. Edw. 3. Cro. Fac. 633. 1. Vent. 33. 
2. Keb. 160. | | 

8 : | „„ PRATr, 


Ln dl — 


ties in 
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PRAT T, Chief Juſtice. The Seed of 34. Edw. 3. will Taz Kine | 


be and ought to be the ſame as 18. Edw. 3. © Shall have, that is 
by commiſhon : there was no intent to alter 18. £dw. 3. it is only 
to ſhew that the new perſons thall have the fame power. Imme- 
diately after 34 Zdw. 3. the commiſſion was altered, which would 
not have becn had they had a commiſſion without it. All the 


- precedents are againſt this indictment. 


Powys, Juſtice, of the ſame opinion. 

EvRE, Fuſtice. At firſt juſtices had no judicial authority; the 
18. Edw. 3 gives them a commiſſion, and the 34. Edio. 3. ſays they 
ſhall have power, and their writs ſhall iſſue. The true conftruc- 
tion of that act is, that they ſhall not do it ex officio, but by a 
commiſſion, which was required by 13. Ed. 3.; wnich is plain to 
be the opinion of that time, by comuiſſion awarded 35. Edw. 3. 
Opinions of the old Books remain fo. 2. Rich. 3. c. 9. Indict- 
ment for treaſon, 12. Hen. 7.c. 25. No caſes are contrary but 
Yelverton's, and that is not law. If by an act the juſtices had 
power, they need not ſet out a commiſſion. Cro. Fac. 633. 
2. Vent. 33. | 

FoRTESCUE, Juſtice. Juſtices have two powers; one by the 
common law, which is only as conſervatores pacis; and by commiſ- 
ſion of eyer, without which they cannot take indictments. Hale's 
opinion ſeems to be, that a commiſſion is neceſſary on 34. Ediu. 3. 
for it has words of relation, © according to the laws and ſtatutes of 
u the realm. 12. Hen. 7. c. 25. is ſtrong as 2. Keb. 160. 


Tax Cour quathed the indictment, 


Cotes againſt Robinſon. 


6. Geo. 1.) to be a caſe in ejectment, agreed at nz prius to be 
thus: Sir William Jolli f was conuſce of a ſtatute of all lands and 
extended lands in Stafford/hire, and had a liberate, and was evicted 


aga:nk 


Can EA. 


N iy Caſe 464. 
| SIN EDWARD NORTHE V opened this (in Eaſter Term, In what cafe a 


re · extent may be 
iſſued into a dif. 


terent county. 


by extent on a prior ſtatute. Then, without ſuing a ſcire fac an, ©: C 1. Stra. 


he extends lands in Nottinghamſhire, then in mortgage to the leſſor 
of the plaintiff, and had a {iberate; on which the lefior brought 


HAN BURY, Serjeant, in opening faid, there was no evi&ion, 


but Sir Milliam found the lands firit extended inſufficient. 


HAN BUR, Serjeant, The common law gave execution only 


againſt goods, except for the king (a). The ſtatute of Meſiminſter 
the Second, c. 18. gave an elegit; then 13. Edi. 1. gives the ſtatute. 


of Merchants; and 27. Ed. 3. c. 9. and 23. Hen. S. c. 6. the ſtatute 
Staple. Theſe ſtatutes, therefore, being in alteration of the common 
law, ought tobe taken ſtrictly. There may be extents intoall coun- 

de but they muſt be all awarded and returned about the 


(a) 2. Inſt. 394. | | 
-D4 fame 


C. Fort. 375. 
: a 8. C. 2. WilC 
this action. | 92. | 
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ſame time, Cro. Ent 296, 2909. Raſt. 598.; ſo that Sir William had 
an opportunity to extend, and then the account would be entire and 
not by fractions. Where there is a liberate of goods, they are 
taken for part of the debt, but the extent is to hold guoufque he is 
ſatisfied. The conuſee may be without remedy by his own de- 


fault. Cro. Tit. Stat. pl. 35. 2. Roll. Abr. 47. Plow. Com, 


Roſs's Caſe. I he land is not originally the debtor ; for if a perſon 
releaſe the land, he may afterwards charge the body ; the lands are 
only chargeable as they. _ to the body at the time of the 
ſtatute. Cro. Stat. pl. 25. Hob. 47. Shepperd, 359. 2. Rall. 
Abr. 476. The conuſee, by the firſt extent, has made his election 
to be ſatisfied out of thoſe lands; then he has diſcharged the other 
in Notting bamſbire, and ſhail not have an extent to them, 


Fitz. tit. Exec. pl. 84. 15. Hen. 7. fo. 14. 3. Rich. 3. 7. 


7. Hen. 7. 5. Thus ſtood the caſes before the ſtatute of Hen. 8. 
which gives a ſcire facias, and is explained in 1. Iaſt. 289. 2. Injt, 
60. 4. Rep. Fulwod's Caſe. 5. Rep. Bloomfield"s Cafe. 2. Cry, 
330. 293. Hab. 2. Sider. 359.. 1 Lev. 269. I helaſt comes 
to this caſe, and is in Lev. 479. and thoſe two are, that after an 


extent in land there can be no execution againſt goods, much less 


a fortiori can there be one againſt lands. In 2. Leon. 12. pl. 20. 
extent to Sauthton, the ſheritf gave poſſeſſion of half, and there was 
a vicecomes non miſit breve; then they took out a new extent, and 
returned an extent not made: this is a re extent, for that implies 
only againſt the lands of the ſame perſon, and need not be the ſame 
lands. The Case of Boucher is only that tney may have extents 
into all the counties in England, but that muſt be at one time. 
The precedents are both ways, but they are of no authority, for 
the officers of the petty bag are not ſo very curious. 


PRATT, Chief Fuſtice. The ſtatute binds all his lands, if part 


are extended and the party accept it, and it is filed. Whether he 


has not excepted thoſe lands to hold gauorfgue ? and if ſo, Whether 


not bound by his acceptance where lands are in ſeveral counties, 


as in one? As to the value of the lands, the party muſt come at 
the return of the writ and complain ; but if he has accepted it, the 
party is without remedy. Extent to ſeveral counties returned at 
the ſame time, mult be taken as one execution. | 


In Hilary Term, "= Geo. 1. CHESSHYRE, Serjeant, ſaid, The 


. Queſtion is, Whether the ſecond execution is unwarranted? J 


maintain it is good tories gquoties, in as many counties as the party 


has lands. It ariſes on 32. Hen. 8. c. 5. But briefly to explain ex- 
ecutions before that act, and what alterations by that act. By 
23. Hen. 8. this has the force of a ſtatute ſtaple, which ariſes from 
27. Edw. 3. c. 9. by which due execution on inquiry, was on 


ſtatute merchant and flaple. As all lands are ſubject, fo execu- 


tion muſt in ſome caſes be againſt all, or it may be defeated by 
audita querela. So ina ſcire facias againſt tertenants, one pleads, 


others make default. 3. Co. 14. 3. Inſt. 296. 2. Cre. 506. 
1. Cro. 507. Moor, 524. Conſequently there is ſome method to 


extend 


* <a a 


Eaſter Term, 8. Geo. 5, In R. M. 


extend the lands though in different counties, though by ſeveral 
writs and liberates; and averment of land extended in one county, 
no concluſion but to part. Before 32. Hen. 8. execution went 
into all the counties, ſome for the whole, ſome for part of the debt, 
Raſt. 596. as appears by precedents; not unlike elegit and ſcire 
1cias, which went into all counties. Dyer, 162. Ad. 24. 
2. Cro. 246. Brownl. 59. 1. Sid. 184. 2. Roll. 469. pl. 6. 482. 
Fitz. Ex. 40. Cro. Eliz. 296. b. 297. Some being for the whole 
debt, adjudged that execution ought to purſue the judgment, 


4. Co. 67. Lands in ſeveral counties, cannot be extended but by 


ſeveral extents and liberates. I his is not a re-extent, but the firſt 


973 
i Corzs 
ag ainft 
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and original extent, and not properly called an alias. If the plain- 


uff was barred by /iberate in the firſt county, he never could have 
another extent into another county, which is not reaſonable. 


The ſtatute 32. Hen. 8. has made an alteration, it is to favour 


creditors being remedial, to help creditors to their debts. The act 
gives relief after perfect execution, but was never intended to ſtop 
perſons from going on to perfect execution. Beſides, this is not 
a re-extent after award of execution on a ſcire facias, but 2 feſta- 
tum of lands in another county. A re- extent on this ſtatute can 
only be where the whole extent is recovered, evicted, or taken 
2way. No words in this ſtatute can reſtrain an extent in any 
other county. As to elegit, perſon is bound by acceptance cf a 


moiety of the land, not of the writ, Hob. 58. If a void writ the 
party is not bound, Pullen v. Pinbeck; but elegit will go into any 


other county, and acceptance only binds in that county. Weſtmin= 
ſter 2. has given a moiety of all lands, as ſtatute itaple has all lands. 
As to the words in F. N. B. 131. c. The, Lib. fi acceptare 
_ valuerit ; they were inſerted on account of Acton Burnell, which 
makes the acceptance on high appraiſement before return ; which 
means if he would take the goods at the price, and to refuſe at the 
return lands extended too high, and pray a re- extent. So might 
the defendant, if appraiſed too low; ſo that there might be a re- 
extent even at common law. 22. Aff. pl. 44. 23. Aff. pl. 18, 
2. Roll. Abr. 476. 2. Hen. 4. c. 17. 44. Edw. 3. c. 2. 2. Crs, 
12, 13. If Jiberate be not returned it is a good execution, if the 

party has it to produce at a trial in ejectment. 5. Co. Hoſe's Gaſe. 
4. Co, 67. Such writs need no return. 8 5 


Reeves contra. The caſe will depend upon the law as it ſtuod 
before 32. Hen. 8. and we pretend no aid from that ſtatute to 
make it void, only to ſhew that if ſuch re- extent was not void, 
there would have been no occaſion to make that ſtatute. The 
queſtion is, If this is warranted by the ſtatute De Mercatoribus? 


The ſtatute ſays, all lands at the time of the recognizance taken, 


which by this caſe he had not; but I confeſs now the law is ſettled, 
and all lands at the time of the recognizance, ſtatute ſtaple or 
merchant, or after, are liable, I admit theſe lands are liable, but 


queſtion if the conuſee has not barred himſelf by the return and 


berate of the lands in Staffordſhire, The body of the debtor is 
| original 
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original debtor, Plow. Cm 72. and land becomes liable in reſp 

of body; but the creditor may accept part of the land in ſatisfaction, 
and diſcharge the reſt. At the return he may waive the acceptance, 
and pray a new extent into another county ; or pray extenders to 
take the land, it too highly appraiſed ; the return of the ſheriff is 
not concluſive, but the acceptance of the party: if a man has an 
extent in one county and all land delivered to him, and the debtor * 
purchaſe new land, yet that is a ſatisfaction, and the new purchaſed 


land will not be liable. The fame law, if lands lie in different 


counties, for ſome reaſons, will hold; and form of extent in ſeveral 
counties was by feveral writs taken out at the ſame time, for by 
writ in one county the ſheriff cannot extend land in another; and 
ſuch writ took notice of former writs in other counties, Keg. 1520, 
The precedents cited out of Ka/tal prove that the law then was, 
that one writ might be a bar to all other counties, Old Ent. 1186, 
becauſe they apportioned part of the debr. Dyer, 162.. Adjudged 
caſes which reſpect elegits are to this point, and they are in the 
ſame reaſon of law. Capias to take the body, lay only on non 
invent. returned, 2. Roll. Abr. 476. and intereſt of conuſee de. 
termined before ſatisfaction. 2. Rich. 3. 7. 6. Capias lies only in 


the county where extent lay before. 15. Hen. 7 14. b. No land 


liable on new extent. Cauſes en Elegit, 2. Cro. 338. 2. Keb 314, 
is in point. 1. Lev. 92. 3. Lev. 269. 1. Lut. 429. This is 
not within 32. Hen. 8. but ſhews what was before, 1. /n/t. 270 a, 
It appears by the preamble no re-extent was to be hai but after 
full extent. The words of Hen. 8. are general, and cannot be 
tied up to only a re- extent in the ſame county. Mod. 341. was 
objected, but oddly reported there. 3. Cre. 310. ftates the caſe 
truly, and there the ſuggeſtion was at the return, which waived 
the firſt writ. 1. Roll. Abr. 304. ſays, the ſecond extent is only 
voidable by error; but the caſe is truly reported in 3. Co. which 
contradicts Mad. and Roll. and the Court held it totally void. 


This Term THE CourT delivered their opinion. We are all 
of opinion, that the ſecond extent is regular; a prayer being enter. 
ed at the time of entering the firſt, which the court of chancery 
Allowed. | 1 | 

NoTE, There was no judgment; it went of on propcſal 4 


Memorandum. 


NEAR the end of this Term Loxp Carty BARONY Bury 


died, and Baron MoNTAGUE was made CHIEF BARON, 


The 
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The Caſe of Lambeth Pariſh. Caſe 466. 


| REEVES moved to ſhew cauſe why an order for confirming a Theparſon muſt 


r's rate ſhould not be quaſned. The rector granted a leaſe r aſſeſſed for 
of the tithes to J. S. at a certain rent; J. S. for a certain con- on N 
ſideration, covenanted with the occupiers of the lands in the pariſhes the occupier 
ſeverally, that they ſhould keep and retain the tithes to their own uſe. thereof, altho- 
The queſtion is, Who ſhall be rated for theſe tithes ? They may be ob agreed 
lay a two-fold rate, according to the ſubſtance, or as occupiers of with the-tengne 


lands, tithes, &c. : the laſt muſt be upon the tenant, not the land- „ 2885 


lord; then the rate for theſe tithes muſt be paid by the perſons re- S 
ceiving the profits of the tithes, All agree, that thoſe who rent 61 _ 
the nine parts muſt be rated for them; and why not thoſe who S. C. x. Stra. 
rent the tenth part or tithe ? The a& appoints the rate to be made 524- | 
upon the occupiers of both, The thing in ſubſtance that ſhould. 2. Rell. Abr. 
have been ſet out, the retainer takes; therefore he is occupier. , Bug. 

The tithes remain not extinguiſhed, notwithſtanding unity of poſ 3. Keb. = 
ſeſſion. = „5 572. 
DARNELL contra. It returns to this queſtion, Who is the oc- „ I 


cupier? The leſſee is the perſon who takes the profits, and whoever 1. Stra. 77. 108. 


takes the profits is the occupier. To fay the retainer is the occu- 
pier, becauſe he has the corn; they may as well ſay the baker and 
brewer are, for they have the corn. | 


RrEvxs in reply. The act puts larfds and tithes upon one 
footing, and the latter is conſidered as one-tenth of the former : and 


be who receives the profits of the land is the occupier of the tithes; 


he who receives the tithes and puts them into his barns, is occu- 
pier, whether he has them by contract or otherwiſe, 


PraTT, Chief Fuſtice. No doubt but ſomebody muſt be rated 
in reſpect of the tithes, The only queſtion is, Who is occupier ? 
And I think the farmer of the rector is ſo, primã facie : but he 
has made a contract with the farmers of the land, for which he is 


to have (as we muſt intend) the value. They do not know 


what the retainer makes of it. Shall he be rated to the whole 
when he has paid the value for it ? The farmer of the land pays, 
becauſe he takes the lands ſubject to it: there is no harm done if 
farmer of tithes (who takes them ſubject to the rate as farmer of 
land) be rated for them: whether he ſells them after they are ſet 
out, or before, is the ſame thing as to that; the profits and value 


are in him, and he receives them. 


Powys, Juſtice, of the ſame opinion. 


Exxk, Juſtice. The queſtion is, Who is occupier ? I think 
the farmer ſtill continues occupier : I ſhould think otherwiſe if 
retainers were under- leſſees; but the farmer of tithes ſells them to 
the farmers of the land, and it is in nature of ſuch to them, 


2. Co. 137. He agrees,” by parol, that for ſo much they ſhall 
retain 
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Tax Cas or retain them; this does not put the leſſee out of poſſeſſion of the 


ET: = tithes; he is occupier ſtill, and only ſells them. 
FoRTESCUE, Fuftice, of the ſame opinion. 
Tux Covkr quaſhed the order of ſeſſiens (a). 


(a) See Rex v. Bartlet, 16. Viner, 427. and 1. Conft's Bott, page 96. 


Caſe 46). | Memorandum. 

THIS Term Ms. Gir ER T, late Chief Baron of the Exche- 
| quer in Ireland, and Mr. DEN Tox, were at a private call 
made Serjeants: and MR. GIL BERT was made Baron of the 

Exchequer in the place of MonTagus. | 


— 


TRINITY 


— 


TRINITY TERM 
The Ninth of George the Firſt, 


I N 
The King's Bench. 


Sir John Pratt, Kut. Chief Fuſtice. 

Sir Lyttleton Powys, Kut. 

Sir Robert Eyre, Knt. T Tuſticen, 
Sir John Forteſcue Aland, Kut. 
Sir Robert Raymond, Kut. Attorney General, 
Sir Philip Yorke, Knut. Solicitor General, 


— 


| Badmerin againſt P yke. Caſe 468. 


ENGELLY objected to a covenant to ſtand ſeiſed to the oovenant to 

P uſe of a ſtranger, in conſideration of love and affection and ſtand feifed to 

for ſervices done, for that no uſe can ariſe on ſuch a deed, the uſe of a 
though it may on a leaſe for a year, where there may be a va- —_— in bo 
luable conſideration, | ; | : love _ 8 
REV RES. It is of love and affection for ſervices done, and in „ 
conſideration of five ſhillings; and it is not neceſſary to prove the ; 
conſideration, for that is in the perſon's own knowledge: ſervices © TR 137s 
are ſufficient to ground an aſſumpſit; and it will be the ſame in Uſesand Trafts, 
the caſe of a uſe ; five ſhillings is certainly ſufficient to raiſe a uſe. 5356. 55g. 


PraTT, Chief Fuftice, and EvRE, Juſtice. If it paſs in con- 
fideration of money, it muſt be a bargain and fale, and not being 
enrolled will not do in this cafe, 55 | | 

PENGELLY. It is love and affection for ſervices done, which 
muſt be conſtrued love and affection ariſing from ſervices done. 

Eyre, Juftice. It is the ſame thing, for that makes the ſer- 
vices a part of the conlideration. ED h 1 
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Caſe 469 Byron againft Phillips. 
An officer can- TRESPASS.— The defendants juſtify under a eapias ad feria. 
not juſtify tre- ciendum on a judgment, which was afterwards ſet aſide; one 


pals under a ge. de fendant being plaintiff in the action, the other the ſheriff's of 
eee ficer. The plaintiff demurred. . Ss 
afterwards ey WE ARGE. On a judgment deing reverſed, all the proceedings 
_ remain of record]; but if ſet aſide for irregularity, it is a mere ny]. 
S C. Sera 509. lity: though the juſtification might have been good for the officer 
* wag pA alone, it is ill for the plaintiff, and they ought to have ſevered, 
797» 79% The caſe of Turner u. Filgate (a) is a caſe in point. 
| REEves contra. The law bas been taken otherwiſe. 2. Sid. 
125. 1. Lev. 17% - = 
PrATT, Chief Fuſtice. The officer has involved himſelf with 
the plaintiff ; we cannot diſtinguiſh them; and judgment muſt be 
againſt both (5), : 

Erxg, Juſtice. The juſtification is not good for the defen- 
dant, but the joining of the officer ſhall not prejudice him. As 
the declaration is of a treſpaſs joint and ſeveral, the plea is to fol- 
low the nature of that, and may be taken jointly and ſeverally, and 
the officer is not involved in the fame caſe with the plaintiff; and 
his plea being allowed to be good, it ſhould be ſevered. | 

FoRTESCUE, Juſtice. | he officer, by plea, deprived himſelf - 
of the benefit he might have had. 5 


(2) Ray, 73. | = Parſons . Lloyd, 2. Bl. Rep. $42, 
(3) Smith v. Bouchier, 2. Stra. 993. Perkins v. Proctor, 3. Wilf. 382. 
Middleton v. Price, 2. Stra. 1184. . 8 


Caſe 470. The King again The Mayor and Aldermen of Carliſle. 
. Whether a MTANDAMUs to reſtore one Simpſon to the office of capital 


corporation can + burgeſs of the city of Carliſſe. The return was an amotion 


FEMOVE a mem- | 1 
es bike kh for bribery. | 


| wntithe has been FAZAKERLY. The queſtion is, Whether they can amove 


convicted of the without conviction ? A mandamus iſſued to reſtore a capital bur- 
offence at law. geſs of Newcaſtle-upon-Tyne, and it was returned, that he gave 
S. C. 8 Mad. ſeveral ſums for votes for a member; and held, though a ſufficient 
19. 9. cauſe, not good without conviction, becauſe it is an offence at 
common Jaw, „ 6 . 
2. Burr. 339. DENTON contra. In neither of the caſes of Rex v. Baggs (a) 
2 Burr. 723- or Rex wv. Mayor of Gloucefter (b do I find judgment given: In 
A noe a5. that of Gloucefter the queſtion was, Whether reſignation by parol 
27 279. ** was ſufficient ? for the capital burgeſs conſented to his amotion. In 
5. Mod. 186. Baggs' Caſe there was a power to amove given by charter. There 
32. Mod. 218. may be a caſe-where a perſon is removeable but not indictable, as 
Serjeant Whitaker's Caſe, for not attending at the ſeſſions, which 
it was his duty to do. The Caſe of Glouceſter was, Whether it was 


%) 12. Co. 95 
(s) 22. Co. 99 659 =_— 
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(ach a bribery for which he could be indicted? The offence in the Tux King 


reſent caſe is, that he offered ſixty guineas toa capital burgeſs to vote 
for A. at the next enſuing election for mayor, which is the buſineſs 


379 


againff 


Tax Maron 


. AND 


of a private election, only concerning the corporatien; here ap- Aran 
pears a ſufficient conviction, Whatever was the law before or Carman 
Ann. it is altered, for thereby every material fact is traverſable, . 


Hy, 477 


FAZ AKERLV. It is a public offence, for a corporation is a 


ublic concern, Bribery has an odium in the law, and in caſe of 
2 corporation impoſes on the Crown by bringing wrong perſons 
into office. Perſons are not to be under the odium of common- 
law offences without a fair trial by the common law; here is no 
conviction at common law; the conviction by the corporation is 


what we complain of, | h 
PRATT, Chief Juſtice. There are two queſtions, Whether the 
offence is indictable at common law? and if ſo, Whether the cor- 
ration can remove without a preceding conviction ? It ſeems to 
me that this is an offence puniſhable at common law; and if fo, 


Whether the king can impower any to proceed to conviction other- 


_ wiſe than by the rules of the common law? If he ſhould grant ſuch 
z z commiſſion, it would be againſt the rules of common law, and he 
ſurprized into it, for he cannot derogate from the common law. 


When the offence concerns only his duty as a freeman, if the cor- 
ration ſhould not determine his power, no other juriſdiction 


could puniſh ĩt. | | 

Pow vs, Juſtice, of the ſame opinion. 

Evae, Juſtice. Corruption in elections is a common-law 
oſtence, and is ſo declared to be by Magna Charta; but it does not 
follow that this member cannot be disfranchiſed before conviction. 
They have power to call him to an account for any offence againſt 
his duty; and there is no reaſon, that becauſe he is not indicted 


for the offence at common law, they have no right to puniſh him for 


acting againſt his duty: like the eccleſiaſtical and temporal courts, 
they may both proceed in different reſpects. Loxp Coke men- 
tions ſeveral os for which they may be removed; as eraſing the 
charter, which is forgery; but if he forge a deed in which the 
corporation is not concerned, they cannot examine into it until 
convicted, and then they may disfranchiſe him as an infamous per- 
ſon, It was never determined by any reſolution, 

For TESCUE, Juſtice. Lane's Caſe was on a judgment for a 
libel, which was not relatiye to his office, duty, or oath, and 
there a conviction was necellary : this may be a miſdemeanor, for 
the common Jaw has given this no particular name ; for bribery is 
by Lon p Cots defined, when an officer takes money. The king 
may impower a corporation to disfranchiſe a member, though not 
to punĩſh a party but by the rules of common law (a). 


i 
(a) It is ſaid, that the Court were And ſee Rex v. Tiyerton, 8. Mod. 286. 
der wards unaniniouſly of opinion that it accerd. es 
yas a goog return; 3. C. Fort, 200, = Th 
5 5 le 
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'2 Caſe 471. The Pariſh of Great Amwell againſt St. John's, 
. — Hertfordſhire. 1 
3 Reming an en- FAZAKERLY. An order of two Juſtices, was confirmed byſeſ. 
9 tire tenement, ſions, for ſettling a certificate perſon at A. who rented a farm of 
„ though in ang fourteen pounds per annum of one man. The houſe was in the pariſh, 
* — 3 a ſet· but the farm was part in the pariſh and part not. The words of the 
5 tement. act for ſettlement of certificate perſons is, “ renting ten pounds 
2.8 — « per annum, or performing any otice in ſuch pariſh; he muſt 


S. C. Sett. SY therefore rent the farm in the ſame pariſh. 
Rem. x6. PRATT, Chief Fuftice, The act ſays, “ ſhall not gain, &e, 
* => unless they take a tenement of ten pounds per annum; and the 
* queſtion is, Whether the words & ſuch pariſh,” which is different, 
+ ſhall refer to renting a tenement or performing an office only? It 
differs from 12. Car. 2. which is, © unleſs he comes to ſettle in ;" 
this is, © take;” but whether it is to be underſtood fo I doubt. 


EyRrE and ForRTESCUE, Fuftices. The act intended, that a 
perſon of an ability to take ten pounds per annum was not to be 
removed. What ſhall gain a ſettlement for a ſtranger will gain one 
for a certificate perſon : the whole land belongs to the cottage, 
and it is not like the caſe of a houſe of one man and land of another, 


Held a ſettlement, according to a note I have ſeen, Trinity 


Term, 8. Ges. 1. 
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Caſe 472. The King againſt Laſhmere. 
The ſeſnons FIHESSHYRE, Serjeant, moved to quaſh an order of ſeſſions 
cannot diſcharge - for Suſſex for diſcharging Pyke, choten conſtable of Bramber, 
a conſtable _ and appointing the defendant. By the cuſtom of Bramber, the 
14. N — old conſtable named one and the jury another, and the ſteward 
neglect of the Choſe one of them, who ſo choſe Pyke, and the ſeſſions diſcharged 
leet. him becauſe not reſident. The ſeſſions has no juriſdiction, 
1. Roll. 385. uuleſs the leet neglects, or the conſtable denies, By 13. & 14, 
F. N. B. 168. Car. 2. by the common law, the leet has juriſdiction : If he has 
1. Mod. 13. reaſon to object, becauſe not refident, it was proper at the leet. 
2. Jene 212. The ſeflions not having jurifdiction the order is void, be there 


7; 4 ae never ſo good a reaſon. 


3. Hawk.P.C. FEyRE, Juſlice. The ſeſſions have no juriſdiction (a). 
ch. 10. f 49  - ForTESCUE, Juftice. Rex v. Mbiteſ b) is, that juſtices 
may turn out a conſtable, but not elect one; there may be a 
great inconvenience, ſince leets are held but twice a- year, if juſ- 
tices cannot remove them. : 
Eyre, Ju/tice, The ſeſſions have no juriſdiction by the act of 
parliament, except on default of the leet. | 
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(a) See the Cafe of the Conſtables of (5) 1. Salk. 159, 
Limirgton, 2. Stra. 798. Rex v. Hod- | 
ſon, 12. Mod. 180. Rex v. Gouge, 

2. Ot à. 1413. 55 


PR AT r, 


Trinity Term, 9. Geo. 1. In B. R. 381 
Parr, Chief Juſtice. If the appointment of one who is not Tur Kine 
reſident is void, it is of courſe no appointment, again 
5 „ 5 2 LAsRNM EZ. 
EyRE, Justice. That is a queſtion, for then the juriſdiction 

Lerolves to the ſeſſions. a 
Parr, Chief Juſtice. If the leet appoint 2 conſtable who 
Ives a hundred miles off, and the ſeſſions cannot appoint another, 


the town is without a conſtable, which is an inconvenience we 
will prevent if poſſible, ON 
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TBE n N. 
The Tenth of George the Firſt, 
1 N : 55 


The King's Bench. 


Sir John Pratt, Knt. Chief Juice. 
Sir Lyttleton Powys, Kut. 

Sir John Forteſcue Aland, Kut. Juſtices. 
Sir Robert Raymond, Kut. | 
Sir Philip Yorke, Knt. Attorney General. 
Sr Clement Wearg, Kut. Solicitor General. 


Caſe 473. The King again The Mayor of Kingſton-upon-Hull. 
Two perſons, L- Tu feveral mandamus's were moved for to admit 


claiming in dif- ſeveral perſons, by name, to their freedom in the corpora- 
ferent rights, tion of King ſton- upon-Hull, of which no uſe was made; 


oc be joined it the aft day of laſt Term a rule was moved for and obtained, 


in the ſame man- 
„ WY that a mandamus ſhould go to the mayor and aldermen, to call a 


5. C. Stra. 358. HALL and do the buſineſs of the corporation; on this laſt rule they 
& C. 8. Mod. make out a mandamus io aſſemble the corporation, and admit the 
209. ſeveral perſons who had right to their freedom, not naming them. 

=_ _ . PEN CELL v, Serjeant, moved to quaſh the mandamus, becauſe 
mmtere ought to be ſeveral mandamus for the ſeveral perſons, and 


Tomb, 307. ** 3 wing . 
not for them all jointly, for their titles may be diſtinct and quite 
different, 

Per CUR IAM. We muſt ſuperſede the mandamut, if not upon 


that account (a), yet becauſe there is no warrant to ground them 
upon; the rule being given in general to do the bulineis of the cor- 


poration, and the mandamus is to do a particular buſineſs (5). 
And THE CovuRT would have given coſts, but the Counſel tot 
the corporation would not aſk it. l 


(ca) see Pex v. Lord Montacute, (5) See S. C. 2. Mod. 209. and Rex 
1. Bl. Rep. 60. 4". Wudman, 2. Stra. 893. 


Anonymous. 
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Hilary Term, 10. Geo. 1. In B. R. 383 


Anonymous. : Cal 474. 
PER CURIAM. If a ſteward of a court do any act which Information que 


he claims to do by preſcription or otherwiſe, information in #77ano lies 

the nature of a que warrants lies as well as for a miſdemeanor. e. bogs 

Not like the caſe of a juſtice acting beyond his power, for in that and * 

caſe this Court takes notice of their authority. 
2 i Co. Ent. 523. 

521. Cro. Jac. 259. . Yelv. 190. Stra. 62 1. 1213. Rex g. Meddlicot, 1. Bar. K. B. 221. 
Rex z. Bridge, 1. Black. 45. Rex v. Cann, 3. Burr. 1822. Rex v. Wallis, 5. Term Rep. 375. 


Anonymous. Caſe 475. 


THE DEFENDANT was arreſted on a bond, and, being in cuſ- The attorney 
tody, ſent for a perſon, who is a practicer but not a ſworn preſent when a 
attorney, and executed a warrant of attorney to confeſs judgment. „ 77 We 
On motion to enter up the judgment, | cuted; ain by 


PrarT, Chief Fuſlice, ſaid, he muſt be a ſworn attorney. 3 3 
And THE CouRT refuſed to enter up the judgment. 


FORTESCUE, Juice. The rule ſays © an attorney,” but does 
not ſay & a ſworn attorney,” muſt be preſent. | 


PRATT, Chief Juſtice, An attorney is a ſworn attorney. 
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Caſe 476. 


A hill payable 
out of a parti- 
cular fund, is 
not a vill of ex- 
Change. 


S. C. Stra. 91. 


TRINETY TERM, 
The Tenth of George the Firſt, 


I N 


The King's Bench. 


Sir John Pratt, Knt. Chief Fuftice. 

Sir Lyttleton Powys, Kut. 

Sir John Forteſcue Aland, Knt. Juſtices. 
Sir Robert Raymond, Kt. | 
S:r Philip Yorke, Knt. Attorney General. 
Sir Clement Wearg, Knt. Solicitor General, 


— 


Jenney again Herle. 

RIT or ERROR on a judgment for the plaintiff in the 
common pleas, in an action on a bill of exchange againſt 
the drawee. It was to pay ſuch a ſum to the plaintiff 

out of the monies which ne had in his hands, that belonged to the 
proprietors of the Devonſbire mines, for an eſtate they had pur- 


S. C. 8. Mod. chaſed of him. 


| 265. 


S. C. Ld. Ray. 
1361 | 
10. od. 29 
316. 


3. Wil. 207. 


WEARG, Solicitor General. Every bill of exchange ſhould be 
abſolutely payable, not upon a contingency, otherwife it is not 
negotiable. It he had none of their money in his hands, this note 
is not payable ; this was ruled in the cafe of Foflin v. Laſſer, 
Eaſter Term, in the firſt year of George the Firſt. Beſides, they 
have not ſet out any valuable conſideration as * for value received.” 


PRATT, Chief Juſtice, The reaſon that a man ſhall be bound 


| without the folemnity of a deed, is the conſideration, and that to be 


taken without proof is for the conveniency of trade. He appoints 
a perſon who was never debtor, and if he has money he may pay th 
but if he has not, the drawer is not liable. It is the ſame cafe as 
Lafſer's. | 

ForTESCUE, Juſtice, A bill of exchange cannot be made 


payable out of a particular fund, as was Lafer's Caſe. In al 
| foreign 


„ 


Trinity Term, 10. Geo. 1. In B. R. | 285 


foreign bills of exchange it is expreſſed «for value received ;”” it has Jzxxzy 
been held not neceflary to be expreſſed, but it muſt be implied. aganſt 


2 HERTT. 
RayMoND, Juſtice, of the fame opinion. 
Powys, Juſtice, abſente. | 
Judgment reverſed (a). 
| (a) See Dawker v. Deloraine, 3. Will, Lynch, 2. Ld. Ray. 1563. Kyd on 
207. 1. Black. Rep. 782. Banbury v. Bills, 33 s 
_ Liffert, 2. Ld. Ray. 1211. Hay dock v. 
Anonymous. | Caſe 477. 


Fm Action on a bond againſt one; oyer craved, A joint bond is 
and it appears to be a joint bond, and concludes © ſealed with SO agzinſt the 
« the ſeal of us,” therefore muſt be taken to be ſealed by both, Pau who ex- 


| ecutes it. 
PrATT, Chief Juſtice. Not without averment; and if but 
one ſealed, it is good againſt him. 
Judgment affirmed, 
The King again Burroughs. : Caſe 478, 


(NN 4 moTIoON to ſhew cauſe againſt an attachment, for chal- An attachment 
lenging the array after he had entered into a rule, by conſent, granted for chal. 
. lenging the ar- 


that the jury ſhould be ſtruck by the Maſter, &c. for that there , aſter con- 
are ſeveral inſtances where, in the like rules, words have been ſent that the 


added, that neither party ſhall challenge the acray for want of hun- maſter ſhould | 


dredors. ſtrike the jury. 


But per ToTam Cun1am, The rule is, that the ſheriff ſhall 
bring his book to the maſter, that he ſhall appoint ſuch a num- 
ber, that the parties ſhall each of them ſtrike out ſo many, and 
that the cauſe ſha]l be tried per reſiduum jurator. ; but this chal- 
lenge ſays it ſhall not be tried by them. If this challenge was not 
coutrary to the expreſs words of the rule, it is contrary to the 
neceſſary implication of the rule, and that is the fame, There 
muſt be an attachment. | 


Horn againſt Cooper. | Caſe 479. 
JYDEBITATUS ASSUMPSIT upon a bill of exchange. De- I:dcbiratus af. 
murrer to the declaration. Jurigft on a bill 
of exchange 
A ſumpſit lies not upon a bill of exchange for want of a con- againſt the 
ſideration. Salk. 125. 2. Lutw. 1594. drawer. 
Hard. 48 5. 


PRATT, Chief Juſtice. This ſets forth, that the perſon on ; Mod. 285. 
whom drawn would not accept, and on that the drawer became 1. Vent. 152. 
liable to pay it, according to the cuſtom of merchants, and that is 1. Freem. 14. 


enough: it goes further, that thereupon he promiſed to pay ; but, = 20% 
that will not hurt, though not necetlary. 8. Mod = : 


I Ant fre Kydd 
Judgment for the plaintiff, 4 


Eez MICHAELM As change, 27. 
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MICHAELMAS TERM, 


The Eleventh of George the Firſt, 
I'N 


The King' s Bench. 


Sir John Pratt, Kut. Chief 2 


Sir Lyttleton Powys, Kut. 
Sir John Forteſcue Aland, Kur. Tuſlices, 
Sir Robert Raymond, Xut. 


Sir Philip Yorke, Kut. Attorney General. 
Sir Clement Wearg, Kut. Solicitor General. 


————O'''CCOEDCAO 2 —ͤ— 


Caſe 480. The King Tenn Edwards and Others. 
An indictment 1 N for a conſpiracy to charge the pariſh of Stk 


we . * with the maintenance of a poor won an, and that for that 
| 8 . purpoſe the defendants gave ſome money in marriage with her 


with a pauper. to 2 poor man of Sta. 


S. C. Stra. 707. Motion to quaſh it; and it was inſiſted to ſupport the india. 
8. C. 8. Mod. ment, that although the payment of money was lawful yet the in- 
| AP a 314. Sor lay, for that the conſpiring alone is indictable, without 
any act done in purſuance of fuch conſpiring. I. Lev. 62. 

1. Fent. 304, 305. 1. Salk. 174. 5 


BaixEs, Serjcant, contra. In thoſe cafes the confpiracy was 
to do a wrong to another perſon; here is no wrong or injury to 
any other. | hey do not ſay the man is likely to become charge- 
able, ſo no wrong to the pariſh. I his indictment is found at tae 
quarter-ſeftons, And ti hey have no juriſdiction in this Cale. 


PRATT, Chief Juſtice. If the means uſed to bring the conſpi- 
racy about are unlawful or doubtful, this Court will not quaſh the 
indictment upon motion; but where the means are clearly lawful, 
the Court will. Whether the marriage of this old woman is w- 
ral or not, is according to the circumſtances, and uncertain; 


therefore they ought to demur. 
; Fokr Esch, 


Michaelmas Term, 11. Gea: l. lu R x bl 


FokrTEScuE, Juſtice. If the deſign of the conſpiracy or end Taz Kixe 
of an indictment is frandulent, whatever are the means the Court E "— 
ought not to quaſh it on motion. The Court, perhaps, might if un Ora. 
the ſecond exception had been clear. | 

RayMo xD, Faftice Quaſhing an indictment on motion, is 
entirely in the diſcretion of the Court; and this ought not to find 

fvour to be quaſhed on motion. 


Tur CourrT, on demurrer, gave judgment for the defen- 
cant (a). 5 


(a) But ſee Rex v. Tarrant, 4. Burr. Rex v. Compton, Cald. 246. Rex v. 
2106. ex v. Sadler, Sayer, 260. Upſdale, Cald. 247. 


Anonymous. . Caſe 48r. 
1 was made to ſet aſide an execution erroneouſſy Judgment en- 
iſſued out. On report of THE MasTER it appeared to be tered 14 F<. 


thus: Tae judgment, entered upon a warrant of attorney, was . fork oaks 
ſigned the fourteenth of February, two days after Hilary Term, bore e alt. 
in the ninth year of George the Firſt. The fieri facias bore teſte Hill. xo. Geo. x. 


EITOQNEGUS, 


the laſt day of Hilary Term, in the tenth year of George the Firſt. Ruer2, Whether 


It was inſiſted, that the judgment, by fiction in law, was given the 
firſt day of Hilary Term, and then the execution is above a year 
and a day after. | 
_ FAZAKERLY in anſwer ſaid, that if any proceſs appeared that 
Term, the judgment might be taken to be the laſt day, and defired 
leave to enter up continuances ; but there being none, 

Tre CougT would not grant leave to enter up a falſity upon 
record. 

Then he acquainted the Court, that the defendant was in THE 
FLEET, and if they loft this execution they loſt their debt; and 
moved, that ſetting aſide matters of irregularity was favour in the 
Court, which they might refuſe, and the defendant might be put 
to his action. ; 

To which opinion PRATT, Chief Fuſtice, and Pow 1 
adhering; FORTESCUE and RAT MOND, Vuſtices, diſſenting, 
nothing could be done. 


| The King egaznft Cripland. | Caſe 482. 
JNF ORMATION for endeavouring to corrupt a perſon in the An infor mation 


election of a mayor of Tiverton, in the room of one John _— for promi- 
Upten. It is laid, that in order to induce him to vote he promiſed us _— 
him hfty pounds. It does not appear that he did actually give the to induce him 
ſaid money, or that the perſon took any notice or regard of the vote for a parti- 


laid promiſe, or did anything in purſuance thereof; and then it cular candidate 
V for the office of 


mayor, although no money is actually paid, 
Ee4 might 
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388 . Michaelmas Term, 11. Geo. 1. In B. R. 


Tux Kr might be a breach of good behaviour in the defendant, but could 
go no further. Salk. 380. Poph. 134, 135. One member of 
a Corporation may ſolicit another to vote for his friends.. 


Afterwards, i in this Term, THE Court gave judgment for the 
King. It is an offence for which an information, will lie, for one 
of a Corporation to endeavour to corrupt another i in an election of 
a member (a). | 


(a) See Rex v. Plympton, 3 L4 Bay. 1377. Rex v. Vaughan, 4 Burr. 2494: a 


- CairianD. 


Cafe 483. Skipwith againſi Green. 


If a leaſe be ACTION on a covenant in a leaſe for years, wherein are ſeveral 


mY ofa parcels of land demiſed, and among others one parcel calle! 
Ka Gable nds; * Lane's Meadows, and one entire rent reſerved, and over and above 


| in which two the rent reſerved, five pounds an acre per annum for every acre 


parceis are de- of meadow or paſture that the ſaid Green ſhould plow up: 
. - —_ and the defendant covenants to pay both the ſaid rents as reſerved, 
hs 5 3 It is ayerred, that he plowed one hundred and twelve acres of 


al. we meadow, called Lane's Meadows, for which ſo much rent was in 


brought azainft arrear, and did not pay it. Plea as to thirty acres, parcel of the 


the leſſce for hundred and twelve, non aravit; as to eighty-two the reſidue, 
plooghing Zus. that at the time of the Jeaſe, and for ſixty years before, they were 
« * con. and have been arable; per quod he plowed them as it was lawful; 


trary to cove- abſque hoc that they were meadow. - Demurrer and joinder. 


was | the 3 Rxgeves. Theſe lands are demiſed to the defendant as mea- 
= og lade dows, by the name of Lane's Meadows, he is therefore eſtoppel 
thus - deſcribed to ſay they are not meadows; and this eſtoppel appearing on the 


were arable and record, we need not ſhew it by replication, but may demur, 


not mc doto Kemp v. Goodale, Eaſter 7. erm, 4. Ann. 


he . 
_ oy he HAWKINS, Serjeant, contra, The eſtoppel is the word of the 


| leaſearedefcrip- leſſor, and we accept the lands by the name he gives them; it is un- 


tie of the lea. like where the covenant or eſtoppel comes from the party himſelf, 
2 and rot of This is not II the deed, or deſtroying the effects of it; 
wo” ns it is only ſaying, that the lands which came to us by the name of 

: ' meadows in reality are not ſo. Eftoppels are odious in the law, 
-o% x 1 Stra. and therefore when we'covenant not to plow any meadow al 
1 3. Mod. paſture, it muſt be taken to mean an actual meadow. - 


l | REEvEs in reply. The indenture is all the words of both 


S. C. 3 Danv. parties. On a deed poll, one may plead nil hayuit i in tenementis i 
2/%* is the words of one only. 


PAT T, Chief Fuſtice. The rule in law, that a deed ſhall be 
conſtrued according to the intent of the parties, is never to be 
broke through; which is not here that Lane's Meadoto is meadow, 
but only that it is a deſcription of lands which have been antiently 
known by that name, and have kept the ſame deſcription, though 
tiey have been plowed for many years. They are not eſtopped to 
ſay 2 which is not contrary to the intent of the parties. If 
it was an eſtoppel it is the ſame, en words ſoever they ns for 

| — are all the words of each hers . 
Powrsz 
„ 


Michaelmas Term, 11. Geo. 1. In B. R. 


Powys, Juſtice, of the ſame opinion. 


Fox rTEscuk, Juſlice. By accepting the leaſe and executing 
e counterpart, the leſſee aſſents to every material part. The in- 
ſtance of nil habuit in tenementis is denying the leaſe, and ſtronger 
than this, which is only denying that which is in the leaſe called 
meadow to be ſo, which may well be tried. | | 


RAYMOND, Juſtice, An eſtoppel is what the Court ſhould 


ever come into but of neceſſity. There has been no caſe to ſhew 
that the party could not have had that parcel of ground if it had 
not been meadow. Suppoſe it had been Lan#'s Meadow contain- 
ing one hundred acres, would he have been eſtopped to ſay they 
were but fifty? | 5 | 
 FAZAKERLY acquainted the Court that he was retained to 
ſpeak to It, En, 5 g 
But THE Cour gave judgment for the defendant, unleſs cauſe 
- this Term, being very clear, 75 | | 


L'Neve againſt Skill, 


. 
* 


In Chancery. 


339 


Srirwirg 
againſt 
Org. 


Caſe 434, 


8 L'NEVE ſeiſed in fee of a copyhold, upon marriage Covenant with. 
of Oliver L' Neve, a diſtant relation, covenanted to ſurrender out conũdera. 
to the uſe of himſelf for life, remainder to the ſaid Oliver for life, on. 
remainder to the iſſue of the marriage, remainder to Oliver in fee. r. Vezey, 64. 
Oliver ſettled great part of his own eftate on the ſaid marriage, 3: Atk. 64%. 


with provifion for younger children's portions, No ſurrender was 
made according to the covenants; Francis died; the wife of 


Oliver died without iſſue; he took a ſecond wife, and had iſſue; 


Oliver died; his iſſue by the ſecond venter, the heir of Oliver, 
prefer a bill againſt the defendant, the heir at law of Francis, for 
performance of the covenant. = | 

lt was objected, that as to the heir of Oliver the covenant was 
without confideration. «© | | | 

But PARKER, Lord Chancellor, was of opinion, that his ſettling 
his own eſtate upon the ſame marriage, which might be an injury 
to his heir, was a conſideration to raiſe a uſe to the heir; and de- 
freed a performance of the covenants. ER em 


EASTER 


EASTER TERM, 


The Eleventh of George the Firſt, 
| _—_— | 
The King's Bench. 


Sir Robert Raymond, Nut. Chief Juſtice. 
Sir Lyttleton Powys, Kut. 3 

Sir John Forteſcue Aland, Knt. | Juflices. 
James Reynolds, E. 
Sir Philip Yorke, Kut. Attorney General. 
Sir Clement Wearg, Kut. Solicitor General, 


* 4 7 2 : 
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Caſe 485. The King againſt Hull. 

If judgment be ANDAMUS to ſwear the defendant in mayor of Penryr 

given on an in- MI in Cornwall. They return, that one Pender, the former 

e e mayor, acted as mayor, who, though duly elected, took 

gainſt a maycr A ? _— g 

fer ufurpa: ion, not the oath of office; which being found on an information, there 

the Court will was judgment of amotion againit him; and that notwithſtanding 

not afterwards he prefided at the election of the defendant, who is therefore not 

gage tim» duly elected, | 7 
Theſe returns cught to have the moſt exact certainty, and the 


- T 3 rather becauſe it is a doubt whether a writ of error lies (a). The 


P. C. 1-$. return allows, and it appears by the verdict on the information, 
2. Ld. Ray, that he was well elected though not worn. The information is 
1447. ſet forth without ſaying prout patet per record.; after the judgment 


CoWp. 509. of ouſler it is prout liquet per record. but the juegment might have 
| been returned alone without the previous information. It does 
not appear that the iſſues were tried by a proper authority, it is 
before the juſtices ad afafas capiend. and no writ of niſi prius is 
mentioned; and juſtices ot aſſiae, without a writ of u prius, have 
no authority to try ĩſſues. | | | | 
RaymMoND, Chief Juſtice. If there are errors in the record, 
the judgment is in force until reverſed. The firſt queſtion in the 
law is, If he can be ſworn after St. Aatthew's Day, being to be 


() Paggs* Cafe, 11. Co. 93. See alſo 2 Salk. 452. 
elected 
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elected mayor until St. Matthew's Day, and until another is Te: King 


choſen, and no direction for the time of ſwearing to be found in 
the charter ? The ſecond queſtion is, Whether this judgment of 
ouſter for not being duly ſworn, though he was duly elected, hinders 
the party from a mandamus to be ſworn ? In caſes of a mandamus 
where there appears the leaſt right for the plaintiF, a peremptory 

mandamus muſt go (a). The right to the office ariſes frum the elec- 
tion, the exerciſe of it from the ſwearing ; he could no: act with- 
out being ſworn : but being removed for acting without authority, 
does not depri ve him of his right to be ſworn. A judgment of 
amotion may vacate an election and diſcharge any precedent right, 
but an amotion only amoves from executing the ofice. "The 


whole proceeding ſhews he is only amoved for not having taken 


the oaths. 


CHAPPLE in reply. He is, by the judgment, in an utter diſ- | 
ability of being ſworn in. It appears that the year of Pender is 


long ſince elapſed; all the right he had 1s gone by the judgment 
of outer, which is final and abſolute, not conditional. The clec- 
tion and ſwearing make but one title. 8 
RAYMOND, _ Juſtice. The queſtion is, Whether the 
right gained by the former election is ſtili ſubſiſting? There were 
two illues on the information: If duly elected, and if duly ſworn; 
the firſt found againſt, the other for him; and judgment of ouſter. 


Whether the judgment was right or wrong we are not to deter- 


mine, but muſt take it as it is; but it is the conſtant judgment on 
information in nature of a gus warrants < for though he was duly 


elected, he ought to ſhew he was qualified before he ated. This 


judgment is full and plain, and in the ſame words as a judgment of 
total amotion, VIZ. guod P. Pender de et in pradift. Sc. nulle ſe 
intromittat, ſed ab eiſdem et eorum quod lib. penitus excludetur et, 

Powys, Fuftice, of the ſame opinion, 5 

FoRTESCUE, Juſtice. On information, an entire title and 
right to the franchiſe muſt be ſhewn; here is not an entire title, 
for the whole makes a title; there is judgment of onſter, and that 
very right; though if not, it ought to be reverſed before we can 
get over it. The import of the judgment is as ſtrong as words 
can expreſs it; he is forejudged of the office, and everything be- 
longing thereto. A man ſhall loſe a real liberty by claiming 
fally. 2. Hen. 7. 11. A fair was to be held one day in a week, 
he held it two, and ſo loſt his letters patent in a quo warranto. 


RevNoLDs, Juſtice. I ſhould have had ſome difficulty with 


regard to the judgment as now entered; there are judgments of 


kizure guouſgue, but this is given as abſolure as can be, and until 

reverſed by error he is abſolutely excluded. "A 
Mx. Hussey. I hope no rule ſhall be given, becauſe if we 

reverſe this judgment, ſuch rule may not be againſt us, 

PER CurIam. The return is good. 


(3) 2, Salk, 428. 42 i. Jones, 177. Ray. 431. Mod. 366. 
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Caſe 486. = Barker againſt Giles, 
— In Chancery. 
AA er hade R me BARKER, after legacies, &c. deviſes all the 


10 A and B. and reſidue of his real and perſonal eſtate to be laid out in 
the ſurvivor of lands to the uſe of Gerrard Barker and Rebert Barker, 
— cn — the ſurvivor and ſurvivors of them, their heirs and aſſigns for ever, 
= ; 46-4 be. to be equally divided between them, ſhare and ſhare alike, 
| ewixt them, Gerrard Barker died in the life of the teſtator; and the bill prays 
ſhare and ſhare on the behalf of Robert Barker, that the real eſtates of the teſta- 


- abke. tor may be made over to him, ſubject to the legacies. 
$. C. a. Peer. | ps | 
Wins. 250.  LuTwycn for the plaintiff. The defendants inſiſt, that the 
S. C. 3. Brown words & equally to be divided between them,” make a tenancy in 
F. ©-297- common; the conſequence of which is, that Gerrard being dead 


- in the life of the teſtator, and fo the deviſe of his moiety being a 
void deviſe, it will deſcend to the defendant as heir at law. I he 
will expreſsly ſays the eſtate ſhall go between them, which makes 
a jointenancy. There was a time when it was held, that a 
tenancy in common could not be made by will, and it was doubted 

in Dyer, 25. But in Ratcliff*s Cafe, 3. Rep. it was ſettled that 

F they 
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they could; and the reaſon is there given, that it was merely in 
regard to the intention of the party ; and that intention of the 
party muſt be taken off, in the caſe before us, by the expreſs di- 
rection that it ſhall go to the ſurvivor. In the caſe of Fiſher v. 
Wing, in Lord Chief Juſtice HoLT's time, was a ſurrender to 
ſons and daughters equally, &c. and their heirs; the Judges were 
divided, but there Chief Fu tice HoLT ſaid, that theſe. words do 
not neceſſarily make a diſtinct freehold, but the intent of the parties 
in the will; theſe words only ſay that it ſhall be liable to be divided 
as jointenancy is. 3. Lev. 37 3. was cited on the other ſide; it is 
cited in Salk. 226. to my two ſons and their heirs for ever, and 


« the longer liver of them, to be equally divided between them 


te after the death of my wife; held a tenancy in common. In 
Salkeld, the words © their heirs” come after the words © equally 
« to be divided; but the reaſon there given is, that the ſurvivor, 
&c. is implied in the words © them and their heirs;” and the 
words © equally to be divided” are of that force that they muſt 
ſtand, which reaſon I muft ſubmit to your lordſhip. In 2. Roll. 
Abr. go. © equally to be divided between them, hab-ndum to them 


« and the heirs of their bodies, held a jointenancy. 


VM Xx. CooPER en the ſame fide. A will is to be conſtrued ac- 
cording to the intent of the teſtator, expreſſed or neceſſarily im- 
plied. It is plain upon the whole will, the teſtator had no regard 
for his heir at law, and did not deſign he ſhould take anything; 
therefore if any part come to the heir, it muſt be through a defect 
in the will. If the will, therefore, can be conſtrued to make this 
2 jointenancy, it is agreeable to the teſtator's intention. The will 
is not to take effect until the death of the teſtator, and not till 
then is.it complete; the intention, therefore, muſt be collected from 
the circumſtances at the time of the teſtator's death. © Equally 
« to be divided, &c. makes tenancy in common only in caſe of a 


will to ſupport the intention of the teſtator; but this is to carry it, 


that they are words of ſuch force as to deſtroy the intention, and 
to make the man die without a will as to one moiety, which he has 


properly deviſed. 


Mx. TALBOT on the ſame fide. We are proper to apply here 
becauſe it is for performance of an executory truſt, to be per- 
formed by the direction of this Court, according to the intent of 
the teſtator, which was wholly to diſinherit the heir at law, a very 
diſtant relation. It is impoſſible that the word « ſurvivor” ſhould 
have any other conſtruQtion than to make a jointenancy, and with 
a view that one of them might die before the whole truſt could be 
carried into execution, and in ſuch caſe directs to whom the lands 
ſhould be conveyed. ** To them and their heirs,” in point of 
law, is a jointenancy. © Equally to be divided, &c.” has been held 
to govern that rule of law by intention of the teſtator, as being 
rather a ſtronger implication than the former. But here there is 
an expreſs limitation to the ſurvivor, which cannot be taken _ 
| * 


* —_ 


393 


Banxen 
againſt 


Cr. 


394 . Trinity Term, 11. Geo. 12 In B. R. 


Durrrs by implication. Jointenants to enjoy equally,” may ( diy; 
40 equally.” 6. Ann. Tuckerman v. Fei, wa Rus equals 
« divided, during their natural lives, and after the death of them two, 
| * to the heirs of one of them,” held to be a jointenancy for the life 

> of both. We are in the cafe of an executory truſt, not of an im. 
mediate deviſe; for there has always been held, in articles of con. 
veyance, difference from the conveyance. So of covenant to 
make a ſettlement the words are carried into the intention. 


WeraARG, Solicitor General, contra. That the teftator intended 
to diſinherit the heir at Jaw, may be faid againſt every lapſed legacy, 
When one deviſee died, he might intend to die inteſtate as to his 
moiety. There is no difference between an immediate limitation 
and a direction for a future limitation; the force of the words will 
be exactly the ſame. It reſts only uponthis, Whether this limitation 
make a tenancy in common or a jointenancy ? «© Equally to be di- 
<< vided between them, has long and often been held to make a 
| tenancy in common. It is not reaſonable to ſuppoſe the eldeſt 
ſhould die and that his children ſhould not be provided for, but 
that all ſhould go to the youngeſt of the deviſees. 2. Fent. 365. 
Cre, Eliz. 729. Adorr, 667. Money received to the uſe of 
Z. and B. equally to be divided between them, the executor of 
one had the moiety. | 1 


WIEBEBER. Styles, 434. 0 To wife for life; remainder to A. B. 
« and C. and their heirs reſpectively for ever, held tenancy in 
common. | 


KINO, Lord Chancellor. This is to be conſidered as 2 real 
eſtate, becauſe it is to be laid out in land; and whatever eſtate would 
be created by limitation in a will at common law, will be the ſame 
at equity. The intention appearing in the will muſt govern the 
conftruction, and the conſtruction cannot reject any words which 
may ſtand, and only ſuch as are nugatory may be rejected. 
« Equally to be divided between them, ſhare and ſhare alike, if 
< the parties live, muſt make tenancy in common; the words 
then have the ſame meaning though one dies; no accident can alter 
the meaning of the will, at the time when made. A deviſe to two, 
And one dies, the other takes, not as ſurvivor but as deviſee. The 
teſtator intended both nephews ſhould take, as he intended to ex- 
7clude the heir at law, fo that one nephew ſhould not take the 
whole; but if one die, there is an end of his intent as to him. By 
the word . ſurvivor the teſtator muſt intend jointenancy, as by 
the others tenancy in common; theſe are contradictions, and ſeem 
as if one ſet of words muſt be rejected. But if you make them 
tenants in common of the inheritance only, and make the words 
& equally to be divided between them“ to refer to their heirs only, 
and jointenanits for life, you take in the whole words, and make 
them conſiſtent with the rules of law. The plaintiff, therefore, 
muſt take the whole for his life, as deviſee; after his death, one 
| ey moiety 
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moiety mult go to his heirs and the other to the heir at law of the  Banxrn 
telſtator, as a lapſed legacy. . ; ; 


: FILE G1Lzs. 
And the decree was accordingly (a). 
(a) See Binden v. Suffolk, 1. Peer. Roſe 2. Mill, 3. Burt. 1881. Wilfon 2. 
Was. 96. Hawes v. Hawes, 3. Atk. Bailey, g. Bro. P. C. 388. 
524. Stones v. Heurtley, 1. Vezey, 165. EEE 
Mr. Baron Price againſt Lord Coningſby. Caſe 487, 


Micharlmas Term, 10. Ges. 1. In the Exchequer. 


N AN ACTION ON BOND, on oper prayed, the bond and con- In debt on bond, 
dition were ſet forth in hæc verba, and amongſt other things it conditioned that 

that the defendant ſhould pay ſuch a ff e plaintiff . defend 
was, that the defendant ſhould pay ſuch a ſum to the plaintiff mould © 
within two months after he came to age. Plea, that he is not much t 2 2 
come to age. Reply, that he is. Demurrer. his coming of 
: * 3 age, if the de- 

| KETTLEBY. The exception is, that the replicatiom ſhould fendant plead 


have gone on and averred that the money was paid, for that is the that A is noe of 
right of action. In the caſe of Hammon v. Garrett (a) the con- Ae, the plaintiff 
dition was, to account for all ſuch monies and goods as belonged 2 N _ 
to 4.; it was pleaded, that no goods came to his hands; the yr 2 52s 
plaintiff replied, that a ſilver tankard came to his hands; and, on the Moncy WAS ner 
demurrer, the Court ſeriatim were of opinion, that there was no Paid. 

cauſe of action ſtated, for that they did not ſhew the money wass 

not paid. In the caſe of an award you muſt ſhew a breach of an 

award, if you reply fecit to a plea of nul. fecit arbitrium{(b). In 

the caſe of Baily v. Taylor (c), a bond was conditioned that the 

defendant ſhould redeem a mortgage; the defendant pleaded « no 
mortgage; the plaintiff replied © a mortgage; and on de- 

murrer it was held a void replication, for not averring that the 

mortgage was not redeemed, The condition of this bond was for 

the payment of ſeveral ſums to the three ſons of Chief Fuſtice 

KELy in Ireland, within two months after they ſeverally came to 

ge.. | | SS ED 

; Comvns, Serjeant, contra. If the bond is for performance of 

matters contained in the condition, the defendant muſt ſhew that 

he has performed the defeaſance, or the bond is abſolute againſt 

him; unlike when the condition is for the performance of cove- 
nants. They admit by nent dedire that they have not paid the 

money, and excuſe themſelves. by faying that James was not ß 

age. An award is the only caſe in law where the plaintiff ned 
afign any breach: if they plead no ſubmiſſion, reply a ſubmiſſion 
without more, and the ſubmiſion is found, judgment will be with 
the plaintiff, becauſe the defendant put his defence on that foot; 
there is no neceſſity to ſhew more than one breach, Mer, 591. 

I. Lev. 303. | 7 - 2 Rs ON: 8858 

- . (a)+1. Saund. 162, 1. Sid. 340. (e) Cro. Eliz. 8 9:. 
(s, Cro. Eliz. 899. 
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Ma. Baxow Haren GILBERT. The rules for pleadings on bond are thüs: 
i | wa A bond prima facie appears to be abſolute, and every condition ig 
roxy do ſuſpend it, the reply therefore muſt take away the ſuſpenſion. 
Coxixczay, If nul. atuard” be pleaded, and the plaintiff reply * an award,” 
this ſhews that the bond is ſtill under ſuſpenſion, and therefore the 
plaintiff muſt go further and ſhew a breach, that it may appear to 
the Court the bond is abſolute. If; on a bond to perform cove. 
nants, there be a plea of covenants performed, the plaintiff mu 
ſhew one that is broken to ſhew the condition ſuſpended. Where 
there is a condition which is for the performance of à particular 
thing there mentioned, the defendant muſt ſhew a ſuſpenſion of the 

condition ; which is here done, wr faqs is not at age. Rep| 
that he is at age, tenders a proper iſſue of that matter, to which 
the defendant has demurred; therefore the plaintiff ought to have 


his judgment. 


And of that opinion were the other Barons; but, at the requeſt 
of MR. KETTLEBY, it was adjourned. 


| Caſe 488. The King againſt Aſhly and his Wiſe, and Others. 
Service of notice OTION for an attachment for not performing an award. 
for attachment The affidavit of ſervice was, that he ſhewed him the award 
and rule, and before they could give him a copy A/>/y left his 
houſe, and he left a copy thereof at the door, he refuſing to take 
the fame. e 0 | 
Tux Count doubted if the affidavit was ſufficient ſervice, and 
made a rule for the defendant to ſhew cauſe. | 
They afterwards moved for time to next Term to ſerve the rule, 
which was granted. 5 | 


Caſe 489. N Warren againſt Conſtat. 


To a covenant FRROR from the common pleas, in debt for two thouſand 
totransfer ſtock. I eight hundred pounds on penalty, contained in articles for the 
e dee twenty-five ſhares in the Nelch Copper Company. Conſlat 


- tual penaky; | 
: * whether Covenants to transfer that ſtocx; Marren covenants to accept and 


nil deber is a good pay for it at the time of the transfer; and they mutually bind them- 
plca- ſelves in the penal ſum. The defendant pleads nil debet. De- 


S. C. Stra. 778. murrer, and ſhews for cauſe that nil debet is not pleadable. 
e ee REEVESs. This is a good plea on action of debt for a penalty 


6. . 382. 
13 | thy 3 for non- performance of articles. The plaintiff muſt ſhew the 


2. Bar. K. B. 25. articles, and a breach in action for a penalty, though not to upon 


a bond or a penal bill; therefore they are very different. An 


obligation with condition to perform articles is alſo different on 
the other ſide, for there the defendant muſt ſet out the articles and 
{hew performance. But where the articles and bond are in the 
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ame deed, the plaintiff muſt ſet them forth and ſhew a breach; 
then alſo nil debet is not a plea on bond: yet in this it is, becauſe 
the lien does not ariſe merely upon the 2 part of the deed; 
but on the matter in fact joined with it. By bond the defendant 
is eſtopped to ſay it is not a debt prim# faciez ſo upon a ſcire 
2cias, Or to an action of debt upon a judgment; but muſt take 
advantage by a defeaſance, which he muſt bring before the Court. 
Here is no eſtoppel to this plea from the deed; for the facts al- 
ledged by the plaintiff to entitle him to the action muſt be true; 
The antient and modern Books go entitely upon this reaſon : 
where matter bf fact and of record are joined together, the defen- 
dant need not plead nul tie! cord, but may plead nil debet; 
31. Hen. 7. 14. Bro. Iſſue Join.“ 23. 11. Hen. J. 4. b. 
Payment may be pleaded to debt for rent reſerved on a leaſe, thou gh 
not to a bill obligatory, without pleading it with an acquittance: 
45. Edw. 3. 4. b. 46. Ediv. 3. I. b. Nil debet is a good plea on 
an eſcape; 1. Saund. 38. fo in debt, for not ſetting forth of tithes, 
1. Cre. 513. Matter of record mixed with matter of fact was tried 
per pais. Hob. 244. The plea is good on eovenant for non- 
payment of rent. 2. Keb. 347. Debt againſt an adminiſtrator; 
ſuggeſting a deva/iavit, that debt muft be on a judgment the foun- 
dation of the action; yet, the devaſiauit being neceſſary, nil debe 
was held to be a good plea. Michaelmas Term, 2; Ann. 
d. Andrei s. Theſe are authorities in point. 8 


DARN ELI, Serjeant, contra. This plea is not in this caſe 
pleadable. The true difference, when it is pleadable and when 
not, is where the action is wholly founded on matters contained in 
the deed, or where it is founded on matters collateral and not 
ariſing from the deed. So is nil debet for rent, becauſe there are 
many things ariſing out of the deed, as entry and expulſion, that 
may extinguiſh the rent: ſo in an action on an eſcape. Actions 
of debt given by act of parliament, are all given upon certain 
facts; and nil debet is a good plea: where tae matter is entirely 
collateral, and does not arife upon the deed, it is a good plea. 
The caſe before the Court is wholly upon the deed; and it is not 
material if the obligation is before, or after, or mixed with the con- 
dition. Every action on a bond conditioned for payment is founds 
ed upon fact, whether the money is paid or not; but the difference 
is, if thoſe facts ariſe out of the deed itſelf, as all the facts in this 
tale do; or if they do not ariſe from the deed. Mi debet is not 
good in an action upon a ſpecialty, 2. Saund. 344. Salk. 565: 

ard. 332. Keikway, 47. b. 3. Lev. 170. The plea is al- 
lowed to all ations relating to the tevenue, to overſeers of the poor, 
and officets in adminiſtration of 1 The difficulty upon nil 
debet is very great on the plaintiff, for he muſt prove every article 
in the contract, and the defendant may give everything in evidence, 
non compos or other, that can be thought of in diſcharge ; and how 
can the plaintiff be prepared to reply. It will be conſiderable in 
matters of coſt, that he will be obliged to bring witneſſes from all 
YOu XL © Ft | parts, 
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Wen parts, One cannot, on nil debet; ſhew that the plaintiff ail baby; 
Jin tenementis, but muſt plead it. Ow 

Reeves in . — There are not authorities to ſuppott the differ. 
ence which the Serjeant has laid down, where the deed contains the 
facts and where it does not; nor will it hold in the reaſon of the 
law, for if the facts are to be proved, it is the ſame in reaſon whe. 
ther they are in the deed or not: the deed cannot aſcertain the fads 
to be performed ; that is matter in pais. Non · payment is not x 
matter of fact that is traverſable or material, for although it is 
proved the defendant has paid the money, yet the plaintiff ſhal] re. 
cover; it can only be pleaded in performance of the condition, 
which is a defeaſance of the deed. The inconveniences are the 
ſame as in other caſes where allowed. 


RAynonD, Chief Fuftice. There are an infinite number of 
caſes where the defendant has pleaded ſpecially to fuch contract, and 
none where he has pleaded generally. 5 


Tux Courr took time to adviſe of this caſe. 
The judgment was affirmed in the thirteenth year of George | 
the Firl | 


Cons rar. 


ta). 


fa) In Trinity Term, 8. Cee. 2. a matter of fact mixed with the matter 
Pxzxn1z0xN cited this caſe as determined of record, to which the matter of re- 
for the plea, which was allowed by Chief cord was inducement. —NoTsz te MS, 
Fuftice Von xt, and STxANGE 3 and And ſee Hart v. Weſton, 5. Burr. 2586. 
aid by the Chief Juſtice, that the ſettled * 2. Black. 683. - | 


rule for pleading it is, where there was 


Cale 490. he The King again: Maſon. 
An indiement JNDICTMENT ſets forth that a note was drawn upon the 
for tearing a bill 1 defendant, that the note was indorſed over, and the defendant 
4 5 accepted it ; and that at St. Martin's in the Fields, ſuch a day, he 
no bone be lad LOOK the note out of the hands of ſuch a perſon and tore it. 


to the facts of by 5 : 8 
the drawing, the GIRDLER, Serjeant, in arreſt of judgment, took exception 


indorſing or the that there is no venue laid to any of the precedent facts of draws 
8 of the ing the note, indorſing it over, or the defendant's accepting it. 


| REEvEs. Thoſe matters are only inducements to the offence; 
which is the tearing, aud no venue is neceſſary to thoſe induce- 
ments. The only matter is the treſpaſs. If the indictment had 
* ſaid notam ipſius the plaintiff, it would have been ſiuf. 
cient. ES 


PER Curiam. The offence is the ſame whether the note is 
deſcribed or not; there is no caſe to ſupport this exception; and 
ſetting out the note ſpecially is only ſurpluſage, Take nothing 
by the motion. | „„ 0 Pl 
he 


32 3 ot 


Trinlty Term, 11. Geo. 1. 1a B. R. = 
| > - The King againſt David. | Caſe 491, 
NDICTMENT for an aſſault 26 for 22avo dir, ſo no time Falſe Lain vin 
L laid, for acts refers to number, | | ee, a 


Ma. Hus8&v. Incongruous and falſe Latin will not vitiate 
an inditmerit ; there are ſeveral caſes where, if the Court can 
underſtand tae meaning, it is well enough, though the Latin is 
not proper. Preſentatum eſt has been held good. | 


Pax CuUnIan. It is well enough. 
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EASTER TERM, 
The Thirteenth of George the Firſt, | 
The King's Bench. 


— 


Si Robert Raymond, Knt. Chief Juſtice. 
Sir John Forteſcue Aland, Kr. | 
James Reynolds, E/7. Tuſtices, 
Sir Edmund Probyn, Kat. 

Sir Philip Yorke, Kut. Attorney General. 

Charles Talbot, Ey. Solicitor General. 


Caſe 492. EN Purſell againſ Purſeil. 
Submiſfion A SUIT was carried in the Delegates By appeal from the 
1 A prerogative court, but was afterwards ſubmitted to the 
w determination of DARNELL and Comyns, Serjeants; 
2. Term Rep. which ſubmiſſion was agreed to be made a rule of court in the 
©43- Eater Term next following; but they ſtayed till the Hilary Term 

after. | | | 

RavnMonD, Chief Juſtice. It is, © that the ſubmiſſion be 
* made a rule of court in Eaſler Term next;” not “ ſo as the 
ce ſubmiſſion, &c.” beſides, you have conſented to enlarge the time 

for making the award to Hilary Term. | 


en Macleod againſt Slee. 


A bill of ex- ERROR out of the common pleas, in an action on a bill of ex- 
change payable change: it is payable one month after date, as his (the 


ter dne, as drawer;s) quarter's balf-pay ſhall grow due. 


cc ter date; as 


© my half-pay, WRITARER, Serjeant. This is no more than an authority or 


a al Eco] direction to pay out of a particular fund. A bill of exchange muſt 


«& que,” is good. 


S. C. 2. Stra. 762. S. C. 2. Ld. Ray. 1481. 8 Bar. K. B. 12. | | he 


Eater Term, 13. Gra, 1. In B. R. 


de certain, and not payable on a contingency: a bill of exchange 


payable at feven pounds monthly out of his growing ſubſiſtence, _ 
has been held no bill of excchange (a). In that caſe the action was 


| brought againft the drawer, in this it is againſt the acceptor, but 
that makes no difference; the thing here is, if this is a bill of ex- 
change. When the money was received, it might be money had 
and received to his uſe. Ee PH | 5 

REEVES contra. The bill was payable one month after, and 
his quarterly half-pay, as appears, did not grow due until three 
months after date; the bill, therefore, was payable before any- 
thing was due. If a bill be negotiable, no matter on what con- 
ſideration it is drawn. Where there is to be a payment out of an 
\ uncertain fund, it is not ſufficient, This is not out of any fund, 
but abſolutely payable in a month; and it appears by the bill that 
nothing will be in the acceptor's hands until three months after 
payable, and it is accepted on the credit of the drawer, 


RaymoNnD, Chief Fuſtice. That is put in to ſhew the ac- 


ceptor that he is ſafe in accepting. Suppoſe it was, “ and give 
« me credit,” ſurely it had been good; the credit is given to the 
| perſons, not the fund. ä | | . | 
 ForTEsCUuE, Fufiice. It is an authority for the acceptor to 
repay himſelf out of the pay when it becomes due. In the caſes 
cited the credit given is upon the fund, not upon the perſon. 
REYNOLDS, Juſtice. It is a good bill; it is payable before the 
fund had any ſubſiſtence, therefore drawn on the credit of the 
perſons (6). 5 
PrRoOBYN, Juſtice, of the ſame opinion, 
Per CURIAM. Judgment affirmed ( ). 
7 | 8 | 
(a) Joccelyne v. Lafferre, 10. Mod. 2 IA. Ray. 1361. Dawkes v. Delo- 


294- 316, Fort. 281. raine, 3. Wil. 207. 2. BL Rep. 783. 


(5) 3. Will. 213. Banbury v. Liſſett, 2. Stra. 1211, Peir®= 


(e) See Jenney v. Herle, 1. Stra. 391. fen v. Dunlop, Dougl. 371. 


Smith againſt Baily. ä 
THE DECLARATION ſays, quare cum Baily and How were 
partners, and that ſow made a note for himſelf znd 
4 partner.“ + 0018 8 | 84 
The queſtion was, If by this note Bailz is bound, for the ſtatute 
ſays, « fixed by the party, or one uſually entruſted to ſign notes 
for him.“ 5 ö N 
RayMoNnD, Chief Juſtice. Before the ſtatute ſuch ſigning 
would have bound the other partner; then the ſtatute makes ſuch 
notes as before the ſtatute were binding, negotiable. Where a 


Caſe 494. 


A note ſigned 
« for ſelf and 


cc partner?” 
binds the part- 
ner. 


1. Salk. 126. 


1. Ld Ray. 176. 


1. H. Bl. Rep. 
155. 


perſon promiſes for himſelf and company, he always ſigns ſingly; 


or if he promiſes ſingly, he figns © tor ſelf and company.” 
PER CuRIaM. Judgment for the plaintiff, 
ES | 235 
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Caſe 495: The King againſt Pratt. 


Conviction for CONVICTION for cutting down two ſallows and a holly- tree 

cutting down \— on 6. (Geo. I. c. 6. which is for cutting timber and fruit-trees, 

dat b. C. On 1. Geo. 1. c. 48. it was held not puniſhable, unleſs done in the 
a * night. It is laid circa horam nonam in node ejuſdem diei. 

See Caſes in © SECONDLY, They do not ſay wy were juſtices at the time of 

A the complaint; it is before them, being Juſtices; it ſhould be 

* adtunc et adbuc ex iſten. | 0 

RAavymMonn, Chief Juſtice. There is no latitude jn circa; and 

many convictions are without adtunc et adbuc : it is well enough, 

for it ſays the complaint was made to them exiſten. Sc. and they 


exiften. &c. convicted. | 
Px Cual. Conviction affirmed pn 1. Geo, I. c. 48. 


Caſe 496. 5 Anonymous. 


Suggeſtion for MeTiox FOR A PROHIBITION on 3 libel in the Archbihs 
2 prohibition - of York's court againſt the Biſhop of Chefter, for not inſti- 
amended. tuting Mr. Stanley, preſented to the vicarage of Preſten; it comes 

into \ prerogative on a duplex querela, * | 


Ds. SaytEr. This method does not neceſſarily bring theright 

of preſentation into queſtion: whether the biſhop, by delay or 

neglect, has not loſt his juriſdiction, is but part of the matter to 

be enquired ; the biſhop muſt ſhew cauſe why inſtitution is not 

devolved to the archbiſhop, and alſo why he ſhould not in- 
ſtiruts. „„ 5 „ 


Reyyorns, Fy/tice. There may be an anſwer of the hiſhop's 
conſiſtent with the ſpiritual jyriſdiction, and his anſwer is not yet 
come in; we cannot on libel ſuppoſe the anſwer may be ſuch, 

* fiance it may be otherwiſe. : | 


 CunssHvne, Serjeant. The ſuggeſtiqn ſays, we have pleaded 
below, though on the firſt motion, when the ſuggeſtion was made, 
we had not. We now have the plea, which is, that there are two 
preſentations z and which is right, js the queſtion. 


 Raymonp, Chef Jullice. We muſt not countenance putting 
anything in the ſuggeſtion which was not then true, though it 
proves to be ſo now. You may mend your ſuggeſtion and come 


The motion was made ſuper lectienem libelli, without any men- 
| tion of the plea. 5 Fe | 


Loydads 


5 


' 2. 


3 a 


* 4 I» 


8 ow © 4 mw 


28 9 


| Held not good, becauſe it ſhould be at the commencement of 
| the ſuit; but well enough on the general words in the affidavit, 


point © yearly n Zaſter-week, or a moi 41 after,” and then they {ers « for the | 


they ſhall appoint. 


corder during life, or pleaſute of the mayor and aldermen or major ton, the chufing 


\ 
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Loydads againſt Smith. . Caſe 497. 

2 IN ABATEMENT to a declaration, where the defendant is Picea in abate- 

ſaid to be nuper de Whitechapel. | _—_ 
The plea is, that at the time of bringing the action he lived at 

Lepney; and the affidavit is, that he now lives in Stepney, and not 

in Whitechapel, 5 


that the contents of the plea are true. 


The King againft The Inhabitants of Farlow. » Cafe 498, 
TH ORDER appoints overſeers © for the year enſuing,” which An appoint- 

the ſtatute 43. Eliz. c. 2. does not direct; they are to ap- ment of over- 
ſhould follow the words of the act. . | „ 


RayMonD, Chief Juſtice. This muſt be underſtood as the 
ſtatute directs, and all appointments are. | | 


ReEves. © For the year enſuing,” muſt be taken according 
to the ſubje matter; the act does not direct in what manner 


2 PER Tor AM CURIAM. Well enough (a). 4 


(a) See the caſe of Rex v. J. Burder, * the ſaid pariſh for ene year then next en- 
4 Term Rep. 778. where an indit- ** fuing, Sc. and held good; for that 
ment alledged, that the defendant and theſe words muſt be underſtood to mean 
another, being ſubſtantial houſhoiders, that the appointment was for the 
&. were on the twenty - ſixth of April ** overſeers year. See alſo Rex v. 
1791, appointed by two juſtices of the Sparrow, Bot, 11. and Rex v, Stubbs, 
6-unty i be 5 ovegſcers of the poop of 2. Term Rep. 396. nor. . 


The King egainf The Mayor and Aldermen of - Caſe 499. 


Canterbury. | 

MANDAMUS to reftore Mr. Randal! to the office of it a recorder be 
RECORDER, | | e liable to removal 

at the pleaſure 


The return ſhews, that the charter appoints Mr. Dubois re- of the corpora- 
part of them, and after death or amotion to chuſe another. Et ſic dannen 22 
tties guoties caſus fic accideret. They ſhew that they have choſen ,;ation of the 
another, but not that they have amoved Mr. Randall. pleaſure of the- 


TaLBoT, Solicitor General. It is neceſſary that they ſhew 2 
an amotion before they proceed to an election; for an election of 8. C. Stra. 674 
another will not amount to an amotion. And if an amotion was > 
5 Ff 4 1 neceſſary, 
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Fax Kixs neceſiary, they do not ſhew that the corporation was ſummoned 


F. e thit purpoſe. Though he is an officer during pleaſure, he i 


1 entitled to a peremptory mandamus. 


Arpenuzn® REBER Es contra. They ſhew the election, et perinde that Ron 


| CANTERBURY, l was amoved, and then aver that they did amove the faid 


Randall. An election of another is an actual amotion. 7. Vent, 
342. They were ſummoned to elect another recorder, that is to 
amove the former. | | OS | 
Taror, Solicitor General, in reply. Some of the corporation 
would ele a new, being told that the old recorder had ſurren- 
dered, who would not conſent to amove. Election and amotion 
are two diſtin acts. To 155 . 
Ra run, Chief Fuftice. Every one is ſuppoſed to know the 
law. An election of a new recorder is in law an actual amotion of 
the former, and one who comes to elect another muſt determine 
his will: to the former the caſe in Ventris ſeems in point. 
ForTESCUE, Fuſtice, of the ſame opinion. In theſe caſes they 
may return an amotion, or an election of another ; I ſee no dit- 
ference between this and tenant at will, where the landlord may 
* determine his will by expreſs words, or any act which is incon- 
| Liſtent with the eſtate. | TEN | VV 
ReynorDs, Fu/tice. I think, for the fame reaſons, that it 
is a 200d return if an actual amotion is neceſſary, here is one. 
Px Curran. Mandamus quaſhed, and the return allowed (a). 


(a) See Rex v. Thame, x. Stra. 115. Rex v. Taunton, Cowp. 413- Rex v. 
Fateman, 2. Term Rep. 777. x os EE 


Caſe 20 I Twiford againſt Huggins. 


If the warden of ACTION OF ESCAPE againſt the defendant as warden of the 
the Fleet be ſued Fleet. Plea in abatement, that he is an officer of the com- 


dy an attorney mon pleas, and ſhould be ſued there, 


in the ling bc ; | 2 
in an action for GIRDLER, Serjeant, The. plaintiff ſhews in his declaration, 


an eſcape, Ba that he is an attorney of this court; fo that both courts being ac- 
ay pies *# tually intitled to th 


4 the ſuit, and this court thereof firſt poſſeſſed, ought 
of the common. TO retain it (a). a Ws os 
"T Yorke, Attorney General, conira. Where there is privilege 


E of Bar. againſt privilege, it is as THs SERJEANT has laid it down; but 
PP” 3 the plaintiff muſt ſhew his privilege ſtrictly and properly. The 
| Court will take notice whether there is ſuch an officer as here de- 
| ferived; it is wn. clericor. domini regis, in curia domini regis, ad 
flacita coram rege hic protuland. affiznat. ; there is no ſuch officer; 

(4) See the Year-Book 10. Edi. 4- pl. 46. and 2. Roll. Abr. 274- 1 
* Se + & + ENG N . So PET 7 2 — 4 there 


% 
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there is the chief clerk, but thatis but one officer. This is mate 
ter in law which the Court takes notice of (a). 


GI DTER in reply. By this deſcription is meant a flazer (b) ; 
there is the ſame ſtile in Rafal, 477. if not the deſcription of a 
zer, yet the Court will take it to be an officer of that court, 
if there is one far ſuch purpoſe; the ſtj]e of the chief clerk is 


capital. clericor. &c. as ours, therefore this muſt be taken to be 


one under him. 


RAYMOND, Chief Fuſtice. There is no doubt but where there 


is privilege againſt privilege, the firſt court poſſeſſed excludes the 
other. I remember the caſe of Kirkham v. Wheeler was not de- 
termined, but the parties agreed, and it was diſcontinued ;' Harr's 
Caſe (c. and ſeveral caſes ſince have been ſo determined. This 
is no deſcription of @ filazer; they have no power to enroll 
pleas ; and I know of no ſuch officer as is deſcribed, 


ForRTESCUE, Juſtice. He who has priority of ſuit carries the 
privilege. There is a chief clerk that anſwers this character, but 
no other that I know. A filazer pretends to enroll pleas only 
on originals, and even that is uncertain, and has been long in dit- 
pute. He is an attorney, and might plead privilege as ſuch. You 
ſay, you, as warden, are bound to attend; but you ought to 
ſhew that you actually did attend, for unleſs they do attend they 
are not intitled to privilege. | 


YoRKE, Attorney General. The warden ſhews himſelf a maſ- 
ter in the office, not a ſervant to a clerk, or a ſervant whoſe at- 


 Twironn 
againft 
Hy GGINs.. 


h REyNoLDS, Juſtice. It is ſettled, that there is no ſuch officer 
in this court; they are admitted, appointed, and ſurrender by the 
ame of filazer, | . 


tendance is not preſumed to be neceſſary. We ſhew we are bound, 


by duty of office, to attend; the Court will not preſume that he 
doth not do his duty. 


RavmonD, Chief Juſtics. There are ſeveral precedents, and 
they may ſoon look into them, whether they muſt not ſhew on the 
other fide that he did not attend. 8 8 


PER CURIAM. Judgment for the defendant on the other 


points; but to conſider of the plea, if it is neceſſary to ſhew the 


actual attendance. 
On another day it was ordered to ſtand over to next Term. 


(a) See the caſe of Kirkham . (5) Co. Ent. 20. 
Wheeler, 1. Saik, 39. | | () Cro. Eliz. 180. 


MICHAELMAS 


MICHAELMAS TERM, 


The Thirteenth of 8 the Firſt, 
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3 The King's Bench, ; 

L Sir Robert Raymond, Kine. Chief Yaftice 

} Sir John Forteſcue Aland, Kut.) 

. James Reynolds, E/7. 22 

3 $:r Edmund Probyn, Kt. 

. Sir Philip Yorke, Kut. Attorney General. 

. | Charles Talbot, EV. Solicitor General. 

6 Caſe gol. Caſtle againſt Richardſon. 

| | The ſpiritual | EEVES. To ſhew cauſe againſt a prohibition to a fuit in 

i phone: eee the ſpiritual court for not taking upon him the office of a 
oY. chapel-warden, on plea that the chapel was donative, and 


3 dopstive t» not under the viſitation of the ordinary; which plea they accepted, 
= pn but admoniſhed the defendant to take the office or ſhew cauſe. 
The defence i is, that the chapel is a donative. A donative, in 

s. c. Stra. 515. ſome caſes, is exempt with reſpeRt to the incumbent, but the 
S. C. 1. Bar. chapel-wardens are to be ſworn in by the ordinary, and that court 
* has the juriſdiction of the offices ; it is not put upon an election by 

| - cuſtom, which cannot be tried there. The only queſtion is, 

Whether he ſhall take the office ? 

FAZAKERLY. The affidavit goes on to ſnew chat we deſired 
copies of the proceedings and were refuſed, which by the ſtatute k 
made a ground for a probibition. 

REE VES. That is not in their ſuggeſtion. 

PER Cunram. They may amend their 3 but in that 
caſe the prohibition is only guouſpue. 

—,hbe rule enlarged for ten days by conſent (a). 
fa) By Strange the prohibition was native, yet they are the officers of the 


denied, for though there is a difference pariſh, not of the patron of the do- 
85 to the incumben: in the caſe of a do- native. Stra. 775. | 
1 | Palmer 


S WET e ee we 0 N Sa ene 
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Palmer againſt Ekins. Caſe 592. 


PLEA to an action of covenant for non-payment of rent, that the 1 caſe a 
: ee is or is not 

| _ had, before the granting the leaſe, conveyed away the eloppid- hm 
pl emil | : | pleading nil ha- 
OsJecTION, That they ſhall not be at liberty to plead this after m © n f 


they have enjoyed the premiſes under the plaintiff for ſeveral coecnant by an 
years (a); beſides, he has by ſigning the counterpart admitted the afrignee of the 
habuit in tenementis. This action is brought by the affignee of reverſion. 

the leſſee, yet he is privy, and the eſtoppel is mutual for all perſons s. c. Stra. $17. 
privy to the eſtate, and they are bound by it (5). It is with a pro- 3. Ley. 146. 
teſtando that the leſſor non dimiſit, which goes to the git of the 1. Salk. 277. 
n therefore ought to be pleaded, and not alledged by proteſ- 2 1 * rag 
tando (c | | . 


. | | | 441. 
E contra, Eſtoppels by covenant cannot go with the land un- 
leſs with the privity of eſtate (d). We may waive one material point 


. 


by proteflando and go to iſſue upon another, when both are material. 


RavmonD, Chief Fuſtice. The plaintiff fays, that J. B. 
ſeiſed by indenture between him and ———, demiſed. The de- 
fendant ſays, he conveyed over long before in fee, ab/que hoc that 
he was ſeiſed in fee. All privies ſhall take advantage and be bound 
dy eſtoppel (e). The defendant could not have pleaded nil habuit, 
&c. then does not this plea amount to the fame ? 


ForTESCUE, Juſtice, There is no occaſion to reply the eſtop- 

eh where it is clear and plain as pleaded ; but here it is not ſo, he 
only ſays that the leſſor had not a fee-fimple in the premiſes ten years 
before; he might have it at the time, or if not a fee, ſome other 
ſufficient intereſt ; it does not then amount to a nil babuzt. 


REYNOLDS, Juſtice. Where an eſtate in fee is ſet forth, it muſt 
be taken to be continuing; then this conveyance, ſet forth ten 
years before the demiſe, muſt be ſuppoſed to be at the demiſe, and | 
amounts to a nil habuit, Cc. - Fo 


ProBYN, Fuſtice. My preſent thoughts are, that it is an eſtop- 
pel; the traverie is alſſue hoc that he is ſeiſed in fee, and makes the 
conveyance pleaded be tied down to the time of the demiſe, or elſe 
it is no plea. He has conveyed the whole eſtate out of him, and 
therefore it muſt be underſtood that he has none. 


T rs CASE was argued again in Eafler Term following, 


- The action is by the aſſignee of the leſſor againſt the leſſee for 
non-payment of rent. Plea, that the leflor conveyed to Jobn 
Bragg before the leaſe granted; and traverſes that the leflor was 
afterwards ſeiſed in fee. | 5 


(a) 1. Salk. 277. | (4). Cro. Eliz. 362. 
( March, 64. pl. 99. Bis (e) 4. Co. 53 
(e) Foxley's Cale, Plowd. = 

5 85 FAZAKERLY, 
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Michaelmas Term, 13. Geo. 1. In B. R. 
FAZAKERLY. Every bar muſt take away the whole action of 


the plaintiff, The plaintiff might maintain his action if he had 


not a fee, but an eſtate in tail or for life only: this coming in 
upon the traverſe we could not take iſſue upon it, but were under 


a a neceffity of taking iſſue upon a point which would make againſt 
them, however found, and would be immaterial. A diſſeiſor may 
maintain an action for rent, if the defendant enjoy the premiſes as 


long as any tenant enjoys his benefit, it does not lie in his power 
— 5 landlord _ a good title. 2. Vent. 67. The de. 
fendant is eſtopped to ſay nil habuit, &c. 1. Salk. 277. Cro. Elix. 
362. This amounts to the {ame thing, for it cannot be a bar un- 
ſe he denies the plaintiff 's title to make a leaſe. 


Mx. SPELMAN. It is not an eſtoppel, if it may be conſtrued 
not to be ſuch. It is that on the nineteenth of November, ten. 
years before the leaſe, the leſſor conveyed to J. B,; ſo that in that 
time he might gain a ſufficient intereſt to make this leaſe. N.. 
habuit, . is always faid to be at the time the leaſe was made, If 
it was an eſtoppel, the plaintiff, who is aſſignee, can take no ad- 
vantage, for that conſiſts merely in action, and fo not aſſignable. 
The traverſe is ab/que bec that the leſſor was at any time after 
ſeiſed in fee; he knows his own eſtate beſt, and we are to follow 
him. | 188 
FAZAKERLY in rephy. It goes expreſsly to the power of the 
leſſor. The aſſignee may take notice of the eſtoppel where it runs 
with the reverſion, as rent certainly does. Where one pleads in 
bar, he muſt take away the plaintiff's cauſe of action at all events. 


RaymoNxD, Chief Juſtice. In 1716 the leaſe was made to the 
defendant; in 1720 the plaintiff makes title by leaſe and releaſe 
from the leſſor. Aſſignee may take advantage of eſtoppel: to 
prevent this eſtoppel we muſt intend he had an eſtate for life, 
at leaſt, in him after the conveyance and at the time of the leaſe; 
how ſhall we intend that? EC | 


ForTESCUE, Juſtice. Where the eſtoppel does not appear to 
all intents, the plaintiff muſt reply it; they muſt take away all pre- 
tence of right or title. This is only, that he had then no eſtate; 
but there is a poſſibility that he might at the time of the leaſe 
made. A ITS. | | | 

REkVYNOL S, Juffice. I take it that it is an eſtoppel, it is no 
more than nil habuit, &c. We cannot intend that he has taken an 
eſtate again, after the conveyance, ten years before the leaſe; where 
taere is after pleaded, we muſt intend it continuing; if the intend- 
ment is ſuch, the plea muſt be good for nothing. | 


ProByN, Fuftice. I think it an eſtoppel. 
Curia adviſare vult. 
Turs CASE was argued again in Michgelmas Term, the ſecond 


? 
1 


EY Ra YMuoxd, 


— 


Michaelmas Term, 13. Geo. 1. In B. R. 


| RavmonD, Chief Fuſtice. If they declare upon an indenture quad 
tum per indenturom pred. dimiſit, & nil haluit cannot be pleaded ; 
this is a ſpecial nil habuit, for it is that the leſſor conveyed ir before. 


1 HawKiNs, Serjeant. Where one puts his caſe on one point, 


he cannot after put it on another, This muſt be a leaſe paſſing an 
intereſt, as in the declaration; by the demurrer they admit the 
plea, which ſhews that it muſt-operate as an eſtoppel, if at all. 
Heb. 117. Dyer, 365. pl. 32. | 
STRANGE contra. It was neceſſary for the plaintiff to deduce 


the title to himſelf as affignee. If we have no eſtate, there is an 


eſtoppel ; if we have an eſtate in the premiſes, then we have a good 
title to the action. „ 05 | 
RAyMoNnD, Chief Fuſtice. The aſſignee may take adyantage 


of the eſtoppel. As the plea ſtands, you make a nullity of the 


deed ; in the caſes cited ſomething paſſed as a term on a particular 
eſtate. ; f 8 : 


and the reafon is, that you ſhall not deny that he had a ſufficient 
eſtate to the intereſt you have out of it. He does not by 
demurrer admit that you have no eſtate, but'inſifts that you ought 
not to plead ſuch a plea. There is no difference between a ge- 
neral and ſpecial nil habuit in tenementis; if you cannot ſay it in 
one ſet of terms, why ſhould you in another? 


PROBYN and Pace, Juſtices, of the ſame opinion. | 


Curia aduiſare vult. c 3 


# 


| In AMichaclnds Term, the ſecond of George the Second, the 
plaintiff had judgment (a). . 5 | 
(a) See Kemp v. Goodall, 2. Ld, Ray. 1154. Salk. 277: | Bun Maltby, 


3- Term Rep. 444. 


5 MIchAELMAs 


REYNOL DS, Juſtice. Nil habuit in tenementis is not pleadable, 
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MICHAELMAS TERM, 
The Firſt of George the Second, 


IN 
The King's Bench. 


Sr Robert Rep Kut. Chief Juſtice 
Sir Francis Page, Kut. | 
James Reynolds, E/q. Juſtices. 
Sir Edmund Probyn, Kt. e 
Sir Philip Yorke, Knt. Attorney General. 
Charles Talbot, E/q. Solicitor General. 


Caſe 3. Johnſon e Wet. 


Tnapteaoffircig* CTION on Bon: To part of which tender and refuſal 
—— i was pleaded ; to the reit, the cuſtom of London was ſet 
debt on 8 it 
e eee forth, and that according thereto the money Was, ar- 
that the money TACHED in the defendant's hands before the day of payment in the 
attached was condition; but judgment was given upon the attachment after the 
ow; he... bn the condition eee The caſes all ſeem to be, that 
money Mention- dehitum in pre ſenti ſolvend. in future may be attached, dut not 
— condemned, before the day of payment (a). | 
S. C. 1. Ba. But THE Count declined giving judgment on that point, but 
K. B. 22. gave judgment ai in two days for the plaintiff; it not appearing, 
nor being averred in the plea, that the money attached was parcel 


of the money in the condition of on bond, and it _ be other 
moneye | | 
(] See 2. Cro. ihe Roll. Abr. 550, 1. Sid. 355 Co. Ent. 139. Lut. 990. 


Caſe 524. The King a The Inhabitants of Aynhoe, North- 


amptonſhire. 


A ſervice under A SPECIAL ORDER OF SETTLEMENT. A perfon was hired 


a hiring from 


from Midſummer to Michaelmas, and ſerved that quarter, 
Chriftmas to Mi- 


2 2 may be joined to a ſervice ſrom AMicha:Imas to Chriflmas, under a ſucceſſive hiring for a year. 
C. F.tzg. 2. S. C. 2. Ld. Ray. 1512. S. C. 2. CorRt's Bott, 42. And. 63. 5. Term Rep. 1co. 
and 


Mächacelmas Term, 1. Geo. 2. In B. R. 


ſerve him from that Michaelmas for one year; he ſerved to Ebriſt- 


nas, three-quarters of a year, under the laſt hiring. _ 

Ma. PRIME. The firſt hiring is out of the queſtion; then 
here is only a ſervice of three-quarters of a year ; and by Salk. 535. 
it muſt be one entire ſervice to gain a ſettlement. 82 
- Lee contra. The ſtatutes only require a hiring for a year in 
the pariſh ; all that 8. & 9. /F7l. requires is, that there ſhall be a 
hiring for a year, and a continuance in the fame ſervice. 

Reeves. Theſe ſtatutes have a liberal conſtruction to gain a 
ſertlement: here was a hiring for a year, and a ſervice” for a year 


upon two hirings in the ſame place, ſo that the ſtatute is complied 


with. 8 : 85 
RAYMOND, Chief Fuſtice. I do not underſtand that thoſe acts 
are to be conſtrued favourably to make a ſettlement, becauſe that 
does an injury to another pariſh. | | 
Pace, Juſtice, Muſt not the ſervice for a year commence 
from the hiring ? I think you cannot count it to begin before the 
bargain. | 3 | 
Reeves. It was fo in Brightwel! v. Hemming (a). 
REvxolps, Fuſtice. The parliament thought it hard that a 
perſon ſhould hire a man for a year, and bring that man into a pariſh, 
when he could not maintain him as a ſervant for a year; and that 
ſuch a perſon might hire a man, with intent and on purpoſe to brin 
him into the pariſh ; but if he kept him as a ſervant for a year, 
paid his w „ It was with intent only to have his ſervice and not 
to intrude him upon the pariſh ; which was one of the many frauds 
and contrivances the ſtatute intended to prevent. ER 
 PaoBYN, Juſtice. The old law was, that a man ſhould be 
ſettled where born; and theſe laws break in upon that, therefore 
they are to be conſtrued ſtrictly, „„ N 
RATMoxp, Chief Juſtice. We cannot break through this caſe 
of Brightwell v. Hemming, for that ought to govern, unleſs the 
words of the act were plain and clear; whereas they are looſe and 
uncertain. 5 a 1 


Pzx Cn IAI. | It is a good ſettlement (5). 


(«) 10. Mod. 287. 1. Sefl. Caf, ga, (5) See Rex . The Inhabitants of 


Foley, 198, Adſon, 5 Term Rep. gs, ; 


| Kinerſton againſt Freſcobaldſ p. Caſe 09 
II was aſſigned for error, that one of the defendants in the ori- If one of two 


411 
and was again hired by the fame maſter, in the ſame patiſh, to Tu Kine 


- againſt 
Taz 


TON&HIRE. 


INHABITANTS 
oF AYNAOE, 
Nor THAMP= 


* 


= 


ginal action, they being executors, was under age, and appeared executors be an 


by attorney when he ſhould have appeared by guardian. 


ney, the judgment is erroneous, —S. C. 2, Stra. 783. 8. C. Fitzy. 2. 8. C. Bar. K. B. 4. 23. 


infant, and both | 
appear by attor- 
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412 | Michaelmas Term, i. Geo. 2. In B. R. 


KinznsTOX The queſtion was, Whether one executor could appear by, and 
again make attorney for himſelf and the other executor, who was an infant: 


Ea x£SCOBALDY-. : | 
Ra vMONHD, Chief Juſtice. I am well ſatisfied that the queſtion 
ts only, Whether an infant executor can appear by attorney ? The 
reaſon why they cannot make an attorney in ſome caſes is, becauſe 
they put themſelves into the hands of perfons againſt whom they 
have no remedy, as they have againit guardians; and this court is 
to take care that they do nothing to their own prejudice, Ag 
executor, he cannot ſue nor be ſued alone. Can another do that 
for him which he cannot do for himſelf? It can be no prejudice to 
him, as executor, to fue by attorney, as Tremaine's Caſe is. 
Levixz ſays in that caſe, that if the defendant's executor had ap- 
peared by attorney it had been wrong, and he thinks that but an odd 
caſe, and ought not to be carried any further. Styles, 318. is a 
caſe in points In this caſe he is as liable to ſuffer as if he had ap- 
red in his own right. He is prevented trying the validity of 
his debt, he may be greatly prejudiced, and we are to take care 
that it cannot be ſo; this is the firſt caſe that has been attempted; 
and I think it error. 8 | 1 >. | . 
REYNOLDS, Juſtice. If an infant executor appear, as plain- 
tiff or defendant, by attorney, it is error. The perſonal difiilities 
fill adhere to the defendant, though there is another executor. . In 
all caſes of -pleadings executors may fever, and this error cannot 
appear but upon a writ of error. By this the infant may be obliged 
to pay this debt before one of a higher nature, and he not have 
aſſets ſuſſicient. In caſes of plaintift the infant can come to no 
P onyx, 222 Where their intereſts are the ſame, the ex- 
ecutors are conſidered as one perſon ; where different, as different, 
How can a perſon appear by attorney who has no power to make 
The judgment was reverſed. 


A nony mous. Fe : | | 
A prohibition L BEL in the ſpiritual court for not paying his rate to the repairs 
does not lie to of St. Bartholomew the Leſs, near THE ROYAL EXCaance, 
the ſpiritual The defendant pleads, that he occupies à ſhop in the Exchangt, 
court for reinf. ind is not a patiſnioner in that pariſh, They refuſed the plea; on 


Caſe 506. 


- 


om bs Lara OOTY 


er tothe juriſ- | 
| | STRANGE moved for a ptohibition. 8 
6. 8 Dig. PRR CU RIA. As it is a plea which is proper for their juriſdie- 


« Prohibizen” tion and they may try (a), if they have done wrong in refuling the 

: But denied the motion. . 

(2) See Rogers v. Davenant, 2, Med. 3. : | 
1 The 


Michaelmas Term, 1. Geo. 2. In B. R. 413 


Ihe King againft Franklin. Caſe 507. 
IN ORMATION FOR A II BET, and verdict for the king. In an ioforma- 


tion, the wVerire 


1 OE 3 was between 
DARNELL, Serjeant, moved for a new trial. The venire is to 23. rr 


an iſſue between The King and Franklin; the iſſue on the in- and the iſſue be- 
formation is between The Clerk of the Crawn and Franklin ; the tween Ne Crown 


copy delivered to us is fo. and A. 
Barnes, 13. 


The record was right, but the copy delivered was proved by af- Bunb. 324. 
fidavit; but the copy was delivered to the defendant by his own 1. wil. 163. 
clerk. This Term, in the caſe of The King v. Hayes (a), there 5s 
was an indictment for forging a bond, the defendant's attorney made 
up the record, peroch. for paroch. as was in the bond; and as his at- 
torney made up the record, the Court would not ſet it aſide for their 
own fault, but on argument mended it ; which governs this caſe, 


DaARNELL, Serjeant, then objected, that the diſtringas is re- If a miſtake be 
turned, and in the addition to one of the ſheriff's names it is Mic. made in the ad- 
for Mil. fo that this is returned by one ſheriff only, which in 32 5 
London cannot be, for two men there make but one ſheriff dau =" 3 
YoRKE, Attorney General. The return is well enough, The tum of a dj 
Court will not take notice that it js not the ſheriff, when two per- rin I 
ſons who have returned the writ take upon them to ſay they are jpcr as to the 
the ſheriffs. If there is any doubt with the Court, whether the fa of the writ 
ſheriff did return the writ, it muſt be examined by the ſheriff's having been re- 
oath in court (5). The whole that this exception amounts to is, turned by him. 
that the venire was returned by one ſheriff and the diſiringas b 
another, which may very well be, one being in the mean time dea 
RavmonD, Chief Juſtice. We muſt take them to be diffe- 
rent perſons. Suppoſe the perſon who has returned this fact is a 
ſtranger, how can they come at this fact to examine it? 
REYNOLDS, Juſtice. They are two different perſons, If they 
have an affidavit that Tho. Loan, Mil. who returned the venire, 
is now alive, and acts as ſheriff, I think it a proper way to examine 
the matter; it cannot be by examination of the ſheriff, for Thomas 
Loan, Mic. is not ſheriff. If you could find one acting as ſheriff, 
and of that name, it would be proper. 
ProByN, Juſtice. This fact, that the old ſheriff is now alive 
and till acts as ſuch, is proper for affidavit, 3 
They prayed time to produce one. | 
YorKkE, Attorney General, If you come on this fact to move 
in arreſt of judgment, produce your affidavit to verify it immediate= 
ly, it not being to the merits of the cauſe. - | 
RAYMOND, Chief Fuſtice. This ſeems to be the merits of 
the cauſe: if true, they will ſoon get an affidavit ſworn in court, 


Which was ſoon done. 


(a) 2. Ld. Ray. 1 518. 1. Bar. K. B. 142. (5) 9. Co. 31. 
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414 Michaelmas Term, 1. Geo. 2. In B. R. 


n Foxx, Attorney General. All that the ſtatute of York re. 
gan quires of ſheriffs in their return is, that they ſhould put their 
FRANELIN. names to it. A perſon who is a knight, when he writes himſelf 
(as ſheriffs in returns are ſuppoſed to do) ſeldom puts the addition 
of “ knight” to his name. If f the ſheriff has put the addition of 
ce knight?” to his name in the return of the venire, and has omitted 

it in — diſtringas, i it is well enough, as he is not obliged to do it; 
then < Mic.” is to be rejected as nonſenſical. In Pop. 203. the 
niſi prius was coram Franco Harvey, Ar. the trial Mil. and held it 
might be the ſame perſon. If, upon examination of the true ſheriff, 
it is found that he made the return, it will be amended, though i in 
an information; for what was amendable at common law, is now 

amendable in criminal proceedings. 


PER CuRiam. Let Thomas Loan, ſheriff, attend. 


Caſe 508. | Carr againft Goſſington. 
Alandlord isnot AJ. LE ASE D to B. wow leaſed part to C. whoſe goods weretaken 
intitled to a LT» in execution. A. the firit landlord, moyed on 8. Ann. c. 14. 
o_ 5 rent dat to have one year's rent paid; but was denied, the act extending 


woe # omg 2 only to the next and immediate landlord (a). 


Py (a) 8. P. determined accordingly in the Caſe of John Bennet, Eſq. 2 maſter 
chancery, 2. Stra. 787. ; 
\ 
Caſe 509. Wright againſt Conia 


A writ of error WII or ERROR was returnable Qui rden. Martini, the laſt 
— return of Michaelmas; and the judgment was not entered 
n if 26-10- up till Ogab. Hilar. the firſt return of 1 Term. | 


turnable before 
judgment given. WELLS moved to amend the writ by altering the return to the 


Strange, 807. next return day after the judgment entered up, on the ſtatute of 


1.4. Ray. 1530. f. Gee. I. c. 13. on the words or other defectꝰ in that ſtatute; 
arguing, that the ſtatute put this writ, As tothe amendment thereof, 
to be conſidered as a Judicial 8 88 1. the returns of ſuch 
were amendable. 


But THE CouRT denied the motion, for that en was nothing 
0 amend this return by; and faid, that the record was not re- 
moved by this writ, and that it was no ſuperſedeas; ; fo the defen- 
dant in error was not delayed but by his own n negiegg for he might 


ve taken gut execution. 


Nye 12 


MICHAELMAS 
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MICHAELMAS TERM, 
The Fourth of George the Second. 
„„ 
The King's Bench. 
Sir Robert Raymond, Knt. Chief Fuftice. © 
Sir Francis Page, Kant. 2] 7. 3K 55 
Sir Edmund Probyn, Kut. Fuſtices. 
Sir Philip Yorke, Kut. Attorney General. 
Charles Talbot, E/. Solicitor General. 
Tybe King againſt Talbot. Caſe $19. 


N RETURN of habeas corpus the warrant of commitment Juſtices of the 
() was ſet forth, which was of the defendant to the houſe of peace have 


correction; being brought before them upon a privy ſearch Power to come. 


of the conſtable, and charged upon oath with being an idle diſor- e _ pra a 


cerly perſon ; which commitment did not ſet forth that the perſons ,, hard labour. 

who figned it were juſtices of the peace, and the defendant was | | 

to be kept till the next general quarter: ſeſſions. 
 ExceeTion. If this is a commitment in execution, it has the 

force of a conviction, and then the juſtices ought to ſet forth their 

Juriſdiction, that they are juſtices of the peace; if not in execu · 

tion, it is wrong, being for a time certain, but ſhould be until diſ- 

CO by due courſe of law, which may be by bail or other=- 

wile, : 


To the merits IT WAS OBJECTED, that the juſtices have not 
by the ſtatutes power to commit a perſon being idle and diſorderly, 
without an inſtance of wandering ; and that the privy ſearch en- 
acted by 7. Fac. is repealed by 12. Ann. and therefore the defen - 
dant's taking being illegal, his commitment was ſo. | 
RayrMonD, Chief Fuſtice. The 7. Fac. ſays, the houſe of 
correction is for puniſhment of rogues, vagabonds, and other idle 
555 G82 and 
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Tua Kixs and diſorderly perſons. The privy ſearch was one particular me. 


againſt 
Tarror. 


Michaelmas Term, 4. Geo. 2 5 In B. R. 


thod by the act appointed for finding out ſuch perſons, but that 
hinders not, but if they are found out by any other lawful method, 
they might be committed, which the act afterwards implies; then 
that repeal of the ſearching method takes not away the power to 
commit perſons brought before them upon any other. It is not 
neceſſary in the warrant of commitment to ſhew themſelves to be 
juſtices of the peace; an adjudication is another thing. As to the 
time ſhe is committed for, it is better to be certain than not. It 
appears they have a power, by calling her an idle diſorderly perſon. 


PRoOBYN, Juſtice. This is a bare commitment to the houſe of 
correction; the ſtatute directs what is to be done with the perſon 
when there, therefore the ſtatute makes the conyiction. The time 
preſcribed is more proper than indefinite, unleſs it was for ſuch a 
time as appeared to be unreaſonable. Idle and diſorderly perſon” 
is ſufficient without ſhewing inſtances in the commitment; and they 
are among the perſons for whom the houſe of correction was ordered. 


LEE, Juſtice. The method before the houſes of correction 
were appointed was, to bind them over to their good behaviour, 
which a conſtable might do, and for want of ſecurity they were 
committed to the county-gaol. There are no expreſs or plain | 


terms for committing to the houſe of correction, yet it is plain 


they have the power to commit from the uſe the houſe of correc- 


tion is to be put to; and the juriſdiction of the juſtices ariſes on 


the whole of the act. The law makes the adjudication of what 
muſt be done with them when brought there, and their act is only 
a commitment, in which they are not obliged to ſet forth that they 


| ape juſtices of the peace. 


PER CuxlAu ſhe was remanded. | | 
The next day RayMonD, Chief Fuſtice, acquainted Taz 


Covkr that he had found other caſes, viz. Rex v. Symmondi, 
13. Will. where it was adjudged, that on 7. Fac. 1. juſtices of 
the peace have power to ſend to the houſe of correction; and an- 
other, Rex v. £lderton, where it was adjudged, that the return 


of the habeas corpus ſnewing they were Juſtices of the peace helps 


at defect in the warrant, 
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AB ATE MEN x. 
See IMPARLANCE. | 
1. A PLEA in abatement muſt be 
within four days, Anonymous, 2 
2. Not allowed ordinarily after a general 
imparlance, Anonymous, 2 


4. But defendant may plead if after a 
jpecial imparlance, 2 notis, 


4. Abatement by death, Falmouth v. 


Sltrode, 136 


5. An account may be abated in part, 
and judgment for the refidue, Biſhop 


v. Eagle, 187 


6. If an appeal be brought by an infant 
in his own perſon, inſtead of by guar- 
dian, and the appellee will not plead 
the infancy in ahatement, the Court, 
on inſpection of the appellant, may 
abate the writ ex officio, Smith v. 
Bowen, | 216 


*, On an appeal being abated, and a 
new declaration in caſtodiã mare/challt 
delivered, if the appellee demur to the 


declaration, the abatement ſhall be fiſt 


entered, Smith v. Bowen, 217 
3, Abatement for falſe Latin, Gillingham 
v. Gately, 237 
9. Writ abated for an ill return, Garely 
ov. Gillingham, | 260 
10. Plea in abatement, Zoydads v. 
Smith, 403 


ACCEPTANCE, 

If a bill of exchange be drawn on A. 
without mentioning at what time it is 
to be paid, a parol promiſe by the 
drawee to pay it at any ſubſeguent day, is 
a good acceptanes within the cuſtom 
merchants, Walker v. Atwood, 190 


ACCESSORIES. 


Aiders are acceſſories and felons within 
the ſtatute of deer-ſtealing, Reg. v. 


ö Whiſtler, 25 


ACCOUNT. 
See ACT10N, 
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Anonymous, 92 


2. An action of account brought by 
churchwardens againſt their predeceſ- 
ſors, charging them with having re- 
ceived ſeveral ſums of money by the 
hand; of the pariſhioners, without ſtat- 


ing them particularly, is bad; but if 


there be other counts in the declara- 


tion good, the Court may abate it as 


to the bad counts, and give judgment 
Jud computent as to thoſe which are 
good, B:ifbop v. Eagle, 186 


3. A nercbant brought an action of ac- 


count againſt his Factor, and charged 


him as rece:ver of divers goods and 
merchandizes. The plaintiff had judg- 
ment guod computet, by default. The 
defendant pleaded before the auditors, 
and the plaintiff demurred to the plea, 
and judgment for the plaintiff. On a 
motion in arreſt of judgment, Hale, 


Chief Fuftice, ſaid, the defendant 


ſhou'd have been charged as bailf, 
but he ſhould have demurred to the 
declaration, and cannot take advan- 
tage of it after judgment, quod compu- 
tet, Bijbep v. Eagle, 187 notis. 


ACETIANM. 


A ſpecial ac etiam ordered for lying with 
the plaintiff 's wife, Anonymous, 


"ACT OF PARLIAMENT. 
See STATUTES. 
ACTION. 

See Jusr IT ICATIoN, Words. - 
1. Action on a dormant bond of twenty 


years, the defendant may plead leit 
- ad diem, Anonymous, 2 


2. An action in an inferior court muſt 


lay the cauſe to have ariſen within the 


275 


the poſtmaſter for loſs of exchequer 
dills and letters delivered in at an un- 
der- office, Lane v. Cotton, 12 


5. Nor- wil an actien on the caſe lie 
againſt the poſtmaſter-general for a 
bank note ſtolen by one of the ſorters 

- Out of a letter delivered into the poſt. 
office, Laxe v. Cotton, 18 7otis, 


6. To an action of aſſault and battery, a 
PLEA of no aſſault within fx years, is 
bad ; for the 21. Jac. 1. c, 16, limits 
It to four years, and the ſtatute mult be 

| Preciſely, and not argumentatively 
pleaded, Blackmore v. T idderly, 38 


7. If a debtor make his creditor and an- 
other perſon executor, and the cre- 
ditor neither proves the will ner acts as 
executor, he may maintain an action 
againſt the other for his demand on the 
teliator, Warg ford v. Wang ford, 
a ö 39 not, 
8. If an action be brought on 23. Eliz, 
c. 1. three weeks after the year, yet if 
judgment be entered for the year only, 
It is good, Anonymous, 45 


9. A parſon cannot bring an Aon for 
tithes till he is induted, Aucnymous, 
V 
10. An action lies againſt a ſerjeant at 
mace for arreſting a perſon on proceſs 
from the ſheriff*s court in an action 
of debt on bond, if it appear that the 
bond was made out of the juriſdiction 
of the ſherift 's court, Lxttin v. Benin, 

. N 50 

11. The Court will not change the venue 
in an action on a bill of exchange, 
Anonymous, | 62 
12. Nor in an action on a promiſſory 
note, Anonymous, 52 notis, 
13. An action for a malicious proſecution, 


ſtating that the plaintiff was thereof 
lawfully diſcharged, is not maintained 


jariſdidion; but matter of aggravation 
- need not be fo laid, Stannian v. by ſhewing a nolle proſequi entered on 
i Dawes, 7 the indictment, Goddard v. Smith, 56 


3. An action lies by perſons inhabiting a 14. Action may lie for words, though 


ground floor againſt the tenant of the 
garret to keep the roof in repair, 


they contain no direct and poſitive aſ- 
ſertion, Anonymous, 60, 61 


Anonymous, 


Action 
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15. Action of trover will lie for“ pieces 


1 of ends of boards,” Knight v. Barker, 


66 


16. In an action againſt the ſheriff of 


London for an eſcape from THE couy- 


TER, It is ſufficient to ſhew that the 


plaintiff levied a plaint againſt the 
arty, and that he was charged in 


cuſtody, Zackjen v. Humphreys, 69 


17. An action on the caſe for diſturbing 
a decoy, Keeble v. Hickeringitl, 73 
18. An action of debt may be brought 
for money deviſed 25 a legacy, Anony- 
nous, 91 


19. Sed vide Anonymous, - 92 notis. 


20. Action of debt or account for money 
delivered to buy goods, Anonymous, 92 


21. Action for words, 96 notis. 


22. Action for @ libel, ſtating that the 
defendant diſperſed a paper writing, 
accuſing the plaintiff with having ſaid 
that the war would not end until the 
« little gentleman, INNOENDO the 
&« Prince of Wales, was reſtored,” is 
ſufficiently certain, Anonymous, 99 


23. Action on the caſe will lie for ma- | 


liciouſly preventing wild ducks from 
coming to a decoy, Keeble v. Hicker- 
ingill, 5 1410 
24. Whether action will lie for hindering 
a man from doing what he has a right 
to do, though no ſpecial damage, 
Keeble vi Hirkeringill, 132 notis. 


25. If an inferior court has cognizance 


of the action, a prohibition will not 


lie on a ſuggeſtion that the cauſe of it 
aroſe out of the juriſdiction, 4nony- 
MUS, 132 


26. Action on the caſe lies not by a car- 


rier againſt his ſervant for loſing goods, 
Savage v. Walthew, „„ 


27. Adtion of eſcape againſt a priſoner 


by the ſheriff will lie before he has 


paid the money, 135 20tis, 


28. An executor may ſupport an aCtion 
in his own right for money had and 
received after the death of the teſtator; 
and wherever an e:ecutor or admini- 
ſtrator can bring the action in his own 


right, yet brings it as executor or ad- 


miniſtrator, and is non-ſuited, he ſhall 
pay coſts, | 135 Potts. 


29. Where action on the caſe lies, and 
where treſpaſs, Bourden v. Alloway, 
180 


30. An action of account brought by 


churchwardens agaiatt their predeceſ- 
ſors, charging-them with having re- 
ceived 4everal ſums of money by the 
Hands of the parijhioners, without ſtat- 
ing them particularly, is bad; but if 
there be other counts in the declaration 
good, the Court may abate it as to 
the bad counts, and give judgment 
guod computent as to thoſe which are 
good, Zifhep v. Eagle, 186 


31. A merchant brought an action of ac- 
count againſt. his factor, and charged 
him as receiver of divers goods and 
merchandizes. The plaintiff had judg- 
ment quod computet, by default. The 
defendant pleaded before the auditors, 
and the plaintiff demurred to the plea, 
and judgment for the plaintif, On a 

motion in arreſt of judgment, HaLe, 
Chief Juſſ ice, ſaid, the defendant ſhould 
have been charged as bazlif, but he 
ſhould have demurred to the declara- 
tion, and cannot take advantage of iz 
after judgment quod coinputet, Biſhop 
v. Eagle, 187 notis. 


32. No action of treſpaſs will lie for 2 
leſſee for years againſt the leſſor, al- 
though he diſtrain without cauſe, Auo- 
nymous, 209 not is. 


33. An action for ſaying ** he fired his 
houſe,” (IN NUEN O, voluntarily) is 
bad; for an innuendo cannot enlarge 
the ſenſe, Auonymous, 220 


34. Action will lie for words imputing 
ignorance to an apothecary in the prac- 
tice of his profeſſion, Tutty v. Aleauin, 

| | 22L 


35- In an action of aſſault by a huſband, 
for an intent to raviſh his wife, his wife 
is a competent witneſs, Anonymous, 224 


36. An action of iadebitatus aſſumpfit lies 
not by C. againſt B. for money order- 
Gz 4 ed 


— , . — R = 
- 7 1 - > 1 5 » £ 2 r ; 
> av _ . 3 ele n 1 > 0.4 Hes bs A 25. * 
—— —— bikes Dr —— — 4 —ä—— . T * — . — 
- - 8 — . > N 
: PIERO IA U = 4 —— NC D W. —— 
1 


———— ent 


—— 
—— — — . — ng es 
7 
* 2 


rb — — 
* 


| 
* 
i 
Tl 
4 
= 
8 
ö 
1 
1 
5] 
2 
3 
89 
- 
_- 
©" 7 
11 
1 
ge 
64 
1 
3 
ai 
; 
i 
6 1 


n * AER *-gid 7 ee 4. : 
by 2 5 * 5 Ga 55, . SH 2 r EY we 2 e 7 


2. Sed wide Reg. v. Standiſh, 


A TABLE OF PRINCIPAL MATTERS, 


ed by 4. to be paid byB. to C. Crifford 
v. Berry, 241 


37. In an action for words laid to have 
been ſpoken at different times, if ſome 
of them are actionable and others not, 
and- entire damages be piven, &c. 
judgment ſhall be arreſted, Stebbing v. 
Warner, .. $$ 


38. If the cauſe of action ariſe in two 
counties, the ation-may be brought in 
either, Leveridge v. Hoſeins, 257 


39. A writ of error zefed previous to the 


cauſe of action is not amendable, 
Graham. wv. Leach, | 308 


40. Where the action is ag ainſt the ori- 
ginal leſſee, the breach need not ex- 


tend to aſſigns, Guije v. Ellis, 313 


41. Ia an action for a malicious prof: cu- 
tion againſt two defendants,one of them 


alone cannot bring a writ of error, 


Turner v. Brewery 321 


42. An aQion againſt an executor of an 
adminiſtrator, ating that be had con- 
verted the goods of the inteſtate to his 
own uſe, is ſufficient, Hobbey v. T born- 

— _ | 335 
3. Action lies againſt the indorſce of a 
bill of exchange, although no demand 
had been made againſt the drawer, 
Broeomley v. Frazier, £0 


"SDJUDICATION. 


Sec REMOVAL. 


ADMINISTRATOR. AN 
ADMINISTRATION. 


See EXECUTORS. 


1. The ſefions cannot order an admini- 


ſtrator to refund any part of the fie 
c hich the inteſtate had received with 
his apprentice, Reg. v. Standiſh, 110 


110, note (c) 


3. By 31. Ed w. 3. c. 11. where a man 
dies inteſtate, the ordinary ſhall depute 


the next and moſt lawful friends of the 
decgaſed to adminiſter his goods; but 


by 21. Hen. 8. c. 5. he may commit 
adminiſtration to the wife, or next of 
kin of the inteſtate, or both, Brunker v. 
Cock, | 126 notis, 


4. A mandamus will lie to grant admini. 
ſtration to the ext of Ain, but not to 
a particular perſon, Anonymous, 137 


5. Anadminiftrator under the uſual bond 
to exhibit an inventory, to admi- 
«« niſter truly, and to render an ac- 
count,“ is bound to perform within 
the time limited, although not cited by 
the Court fo to do, Arebbiſbop of Can - 
terbury v. Willet, 145 


6. Since the ſtatute 22. and 23. Car. 2. 

c. 10. the condition of an adminiftra. 
tion bond is, that the adminiſtrator 

- ſhall account at a day certain; that he 
muit account accordingly at his peril, 
and that without citation cr ſuit ; that 
this account mult be in court ; but that 
if he come on a day when no court is 
held, he ſhall be excuſed; for he 
may plead that he was there ready 
and no court, &c, and alſo, that this 
account is not examinable unleſs a 
party intereſted comes in and contro- 
veris it, Archbifpop of Canterbury wv. 


Millet, En 146 ct. 
7. Adminiſtration where Bona notabilia, 
&c. Bufton v. Ridley, 223 


8. If an adminiftrator declare on two 
counts, one on a promiſe to tlie in- 
teſtate, the other to himſelf as admi- 
niſtrator, and be nonſuit, he ſhall pay 
colts for the whole, Jones v. Wilſen, 

256 


ADMIRALTY, 
| See PROHIBITION. 
1. In the admiralty court it ſhall be in- 


tended, after ſentence, that they had 
juriſdiction, Anonymous, 5 notis. 


2. Prohibition to the admiralty for re- 
fuſing a plea of claim of property, 
Anonymous, 6 notis. 


3. Where a prohibition ſhall go, if they 
refuſe a plea of the ſtatute of Limita- 
tions, Anonymous, 6 . 


4. The 


A TABLE OF PRINCIPAL MATTERS. 


| The 21« Jac. 1. E. 16. does not ex- 
. tend to ſuits in the admiralty for 
ſea men's wages, Anonymous, 6 


The captain of a captured veſſel who 
| ranſoms her at ſea, and becomes a 
| hoſtage, may libel in the admiralty 

court againſt the ſhip and cargo for 

payment of the ranſom, Anonymous, 


6 notis. 


6. But ſee aliter, 22. Geo. 3. c. 25. 


The court of admiralty has cogni- 
zance of an hypothecation bond, given 
in the courſe of a voyage, though it 
was executed on land, and is ander 
fal, Tohnſon v. Shippin, 30 notis. 


g. Seamen employed in the river Thames 
in the outfit of a ſhip may ſue in the 
admiralty for their wages, altho? from 

a a diſagreement between the owners, 
they are diſcharged while lying in the 
river, and altho' the voyage for which 
they were hired was rever perform- 

ed, O/man v. Wells, | 31 


9. A ſuit in the admiralty for ſeamens“ 
wages muſt be brought within fx years 
after the cauſe of action ariſes, Hyde 
v. Patridge, Es 43 


10. But if the perſon intitled to ſuch ſuit 
be at the time it accrues within age, a 
| feme covert, non compos mentis, impri- 
ſoned, or beyond ſea, they ſhall be at 
liberty to bring ſuch action within fix 
years after ſuch diſability has ceaſed, 
: 1 44 notis. 
ADMITT ANC E. 


See Cop T HOLD. 


1. Whether if a lord receive rent, or take 
a fine before admittance, this will not 
amount to an admittance, Anonymous, 70 


2. If a copyhold be ſurrendered, and a 
fine aſſelled, but no admittance, the 
heir of the ſurrenderee has no title, 
Brown v. Dyer, 73 

3. Surrenderee may compel the lord to 
admit by mandamus, Brown v. Dyer, 

N 73 note 

4. The lord is not entitled to the fine till 
after admittance, Brown v. Dyer, 

| 73 rotrs. 


AFFIDAVIT. / 


1. Motion for a prohibition to be on af. 
fidavits, Anonymous, 69 


2. Aﬀdavit in one motion cannot be 


read in another, Reg. v. Mayor e 
Thetford, : |; : I 5.4 
3. Practice of the courts reſpecting aff. 
davits, Reg. v. Mayor of Thetford, 
| | 141 atis. 


AIDERS ADO ASSISTERS. 
See DEeER-STEALERS, Rays, 


AMENDMENT. 
See DEcLARaTION, 


1. The Court will amend any defect in 
an original, ariſing from the miſpri- 
ſion of the clerk, Anonymous, 2 mots, 


2. In what caſes the ↄgſea may or may not 
be amended, Anonymous, , 3 dg 
3. Declaration amended after iſſue, Auo- 
nymous, Es 45 
4. Special verdi& amended in a criminal 
| proſecution, Anonymous, 84 
5. In what caſes amendments are ex- 
| cluded in criminal proſecutions, Auony- 
mous, Lf ne 34 


6, Declaration not amendable on pay - 


ment of coſts, Anonymous, 92 
7. Scire facias amended, Tully v. Vaua- 
ur, 139 


8. Declaration amendable, Withers v. 
Baker, 198 


9. Where an appeal is amendable, Smith 
D. Bowen, | 233 


10. A coroner's inquiſition can only be 
amended in matter of form, Reg. v. 
Shepherd, | | "Was 

11. A writ of error teſſed previous to the 
cauſe of action is not amendable, 
Graham v. Leach, 308 


12. An appeal of murder amended, 
Smith v. Bowen, 230 


13. Suggeſtion for a prohibition amend- 
ed, Anonymouss 402 


14. A writ 
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Tender of amends for keeping an eſtray, 


A TABLE OF PRINCIPAL MATTERS. 


14. A writ of error is not amendable, 
. when it is returnable before judgment 


given, Fright v. Canning, 414 


AMENDSs 


_ &c. Henly v. Welch, 89 
 AMERCEMENTS. 
1. Under bailiffs are not amerciable, 
Anonymous, | 00 
2. Amercement at a court baron, Ano- 
ByMOUS , | 71 
3. Declaration for an amercement in a 
court-leet, Brook v. Huſtler, 75 
4. A court-leet may amerce generally, 


and the ſum be afterwards aſcertained 
by the affeerors, Brook v. Haſtler, 76 


5. In debt for an amercement in a 
court-leet, it muſt be ſhewn that the 
party was ſummoned to the court at 
ſuch a day and place, Brot v. Huſt- 


ter, 76 


ANC ESTO R. 
See Heir. 
ANTIENT DEMESNE 
Pleaded to an ejectment, Morris's Cass, 
. | LA 230 
APPEAL 8. 5 
See Sksslox s. 


1. The appeal from a pcculiar is to the 


archbiſhop and not to the biſhop, 
6 


Anonymous, 


2. If judgment be given on an appeal of 
death againſt three appellants, they 


may all join or ſewer in a writ of error, 


Anonymous, Ry 


3. An infant muſt bring an appeal of 
death by guardian; and if it be en- 
tered in propria perſond, he {hall not be 


received, Smith v. Bowen, 216 
4. A nonſuit in an appeal is peremptory, 
Smith v. Bowen, 5 216 


5. If an appeal be brought by an infant 


in his own perſon, inftead of by guar- 


dian, and the appellee will not plead 
the infancy in abatement, the Court. 
on inſpection of the appellant, may 
abate the writ ex cio, Smith v. Bauen, 
5 216 
6. On an appeal being abated, and a 
new declaration i cuftodia mareſchall; 
delivered, if the appellee demur to the 
declaration, the abatement ſhall be firſt 
entered, Smith v. Bb en, 217 


7. An appellee may be bailed by four 
perſons body for body, Smith v. Bow. 


en, 217 


8. Appeal of murder after acquittal di. 
rected by Holt, Poung v. Slaughter. 
ford, OM 

9. On an appeal of death, a plea in 

" abatement that the place at which he 
was ſtated to be commorant 1s miſnam. 
ed, need not be verified by affidavit 
purſuant to 4 & 5 Ann. c. 16. Youry 

Vi. Slaugbter ford, | 8 


10. By 4. Ann. c. 16. ſ. 7. it is provided, 
that nothing in this act before contarned 

| ſhall extend to appeals or indictments; 
but by a ſubſequent clauſe, ſ. 11. it is 
enacted, ** that no dilatory plea ſhall 
« be received in any court of record, 
«« unleſs the party offering ſuch plea 
% do, by afficavit, prove the truth 
« thereof, or ſhew ſome probable 
1% matter to the Court to induce them 
© to believe that the fact of ſuch dila- 
« tory plea is true.” And it has 

been determined that a plea in abate- 
ment for miſnomer of the place of re- 
ſidence in an indifment muſt be veri- 
fied ; for that the ſeventh ſection of 
the ſtatute does not extend to the 
eleventh, Rex v. Grainger, 3 Burr. 

1617. But it ſeems that a plea to the 
juriſdiction on an indictment at Far, 
need not be verified, Kinlock's Caſe, 
Foſter, 16. S. C. 1. Wilf. 157. And 

a plea in abatement on an appeal ap- 
pears to have been admitted without 
affidavitin the eaſe of Reeves c. Trun- 
dal, x. Stra. 402. Young v. Slaugbter- 
ford, Bt 218 nottss 


11. The words “ day, year, hour, and 
place aforeſaid, in an appeal, mall re- 
ter to tbe fad, and not to 1he perſon, 
Young v. Slaughterford, 229 
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12. Of the venue in an appeal of death, 
Young Vs Slaughterford, = AE 229 
13. An appeal of murder laid © poſt me- 
ridiem, circa decimam horam ejuſdem 
diei, is ſufficient, Smith v. Bowen, 230 


14. Vi et armis in an appeal ſhall extend 
to the whole charge, Smith v. Bowen, 


| 24+. 
15. Where an appeal is amendable, 


Smith V. Boxwen, 233 
16. An appeal againſt a poor's rate mult 


de to the next /eJions after the allowance 


of the rate, Reg. v. St. Giles's Pariſh, 
| . 259 
17. An appeal from an order of baſtardy 
muſt be to the next ſeſſions, Rex v. 
Adams, | 294 
18. On an appeal to ſeſſions, if the right 
of tithes come in queſtion, the Court 
cannot proceed in the cauſe, Rex v. 
Furneſs, | 320 


"APFREARANCE. 
Appearance on a recognizance in B. R. 
mult be in perſon, and not by attor- 


rey, Anonymous, | 253 


APPRENTICES. 


1. The ſeffions cannot order an ad mini- 
ſtrator to refund any part of the fee 
which the inteſtate had received with 
his apprentice, Reg. v. Standiſp, 110 


2, Sed wide Reg. v. Standiſh, Note (c.) 


3. A ſerge-maker may be indicted on 5. 
Eliz. c. 4. for uſing the trade of a dyer, 
in dyeing his own ſerges, if he has not 
ſerved as an apprentice to the trade, 
Reg. v. Paris, 1 


4. A. removed by certificate from F. to 


C. takes an apprentice, who ſerves out 
his time at C. and lives two years; he 


cannot be removed with his maſter, 87. 


Giles's v. Weybridge, 204 


5. If any perſon whatſoever ſhall be an 


apprentice, bound by indenture to any 


certificated perſon, and not afterwards 


having gained a legal ſettlement in the 
pariſh, ſuch apprentice, by virtue of 
ſuch apprenticeſhip, ſhall not gain or 
be adjudged to have any ſettlement in 
ſuch pariſh by reaſon of ſuch appren- 


_ ticeſhip, but every ſuch apprentice 
Mall have his ſettlement in ſuch pariſh, 
as if he had not been bound appren- 
tice to ſuch perſon as aforeſaid, Sz. 

 Giles's v. Weybridge, 205 notzs, 


6. Order to remove a man where he was 
bound apprentice, and ſerved as long 

as his maſter lived, ill, St, 4/ban's wv. 
St, Botolph's, 205 
7. No perſon who ſhall be bourd ap- 
prentice by any deed, writing or con- 
tract not indented, being firſt legally 
ſtamped, ſhall be liable to be removed 
from the place in which he is ſo bound 
and been reſident forty days, by rea- 
ſon of ſuch deed, writing, or contract 
not being indented only, St. Alban's v. 
St. Botolph's, 205 atis. 


8. An award that one of the parties 
| ſhould make an aſſignment of his ap- 
prentice, is bad, Hera v. Dryden, 272 
9. The maſter of an apprentice is bound 
to keep him both in ſickneſs and in 
health, Rex v. Inhabitazrs of Hales 
Oven, | 278 
to. An apprentice cannot hire himſelf as 
a /ervant, unleſs his indentures are 
legally cancelled ; itating the declara- 
tion of the maſter, that they were 
burned is not ſufficient ; but the juſtices, 
from this evidence, may find the fact, 
Aumy Cruſis v. Barnſly, 395 


ARCHBISHOP. 


See BIS HOP, PECUL1as. 


ARREST or Txs PERSON, 


1. Action lies againſt a ſerjeant at mace 
for arreſting a perſon on procefs from 
the ſheriff's court in an action of debt 
on bond, if it appear that the bond 
was made out of the juriſdiction of the 
ſheriffs court, Luttin v. Benin, 50 


2. Where privilege from arreſt not al- 
lowed, Anonymous, 79 


3. Whether an action on the caſe, or 
treſpaſs vi et armis, mult lie for cau- 
ſing a perſon to be arre ſted and carried 

do priſon without cauſe, Bourden . Al- 
laway, + | 189 
2, If a conflable arreſt a woman illegally 

| as 
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23 2 diforderly perſon, and confine 


der in the round-houſe, and a perſon, 
endeavouring to releaſe her from ſuch 
confinemeat, ſuddenly, and without 
any precedent malice, kill a man who 
is acting by the command, and in aid 
of the conſtable, it is man-faughter 
only, and not murder, Reg. v. Tooley, 
et al. — B42 


ARREST or JUDGMENT. 


1. Before one moves in arreſt of jadg- 
ment, the zofea ought to be in court, 
&c. Anonymous, 3 


2. The motion in arreſt of judgment 


may be made at any time before judg- 
ment is pronounced, Azonymons, | 


3 Actis. 
3. Arreſt of judgment in an action for 
words, Anonymus, | 60 


4-Jedgment arreſted on error in an ndiQ- 
ment for perjury, Reg. v. Gunn, 66 


ATICARKS 


Whether articles -exhibited againſt 4 


clerk of the peace under 1. Vill. & 
Mary, c. 21. charging him with “ex: 
tortion, wiz. that he exacted and 
forced from ſuch perſon more than his 
juſt fees,“ are ſufficiently certain, Reg; 
v. Clerk of the Peace of Cumberland, 


ASPORTATION. 


An indiQment for entering a field and 


carrying away twenty oaks there grow. 
ing, is good for the rre/paſs, and bad 
as to the s ſportation, Reg. v. Harris, 
| | 113 
nnr . 
See ACTION, EVIDENCE. 


1. Sor afſault demeſne 15 not a good plea 


where any time intervenes between the 


_ aſſaults, or where the ſecond affault is 


exceſfive, Cockcroft v. Smith, 43 


Whether exceptions can be taken in 2. An attempt to reſcue will juſtify an 
6: 


arreſt of judgment of a miſdemeanor 
after the four days have elapſed, and 
judgment fg ned, Reg. v. Broun, 86 


6. A merchant brooght an action of ac- 
count againſt his fa&or, and charged 
him as receiver of divers goods and 
merchancizes. The plaintiff had judg- 
ment gucd camputet, by default. The 
defendant pleaced before the auditors, 

and the plaintiff demvrred to the plea, 
and judgment for the plaintiff, On a 
motion in arreit of judgment, Hare, 

\ Chief Juſtice, iaid, the defendant 


ſhould have been charged as Sarg, 


but he ſhould have demurred to tne 
declaration, and cannot take advan- 
tage of it after judgment uad computet, 
Hijſhop v. Eagle, | 187 notis. 


Ia an action for words laid to have 
been ſpoken at different times, if ſome 
of them are actionable and others not, 
and entire damages be given, &c. 
| jJudpgment ſhall be artreſted, Srebbing 
v. WariHer, 255 


$. A motion in arreſt of jedgment, on 
an appeal of murder, 2 oung v. Slaugh- 
: ) 


aſſault, Anonymous, 


3- But it muſt be pleaded ; for a juſtifi- 


cation cannot be given in evidence on 
the general iſſue, Anonymous, 64 notis. 


FR Aſſault and battery brought by a 


huſband for an intent to raviſh his 
wife, the wife 1s a competent witneſs, 
Anonymous, 224 


5. The word Fercu/ft imphes ar aſſault, 


Young wv. Slaughterford, 229 


6. A declaration in an action of aſſault 


and battery by huſtand and wife, 

ſtating that the defendant, on ſuch a 
day, drove a coach over the wife and 
bruiſed her, by reaſon whereof the 
huſband laid out divers ſums of money 


for her cure, et alla enormia iiſden 


intulit ad grave damnum ipſorum, 15 
good, though entire damages be given ; 
tor the per quod is only laid in aggra- 
vation, and the alia enormia ioo gener 
to ſuppole damages given for it, Todd 
et Ux. v. Redford, 204 


7. Deelaration in aſſault againſt four 


cannot be joined, Bayly v. Burman tt 


ASSETS. 
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ASSETS. 
Where an old mortgage ſhall be aſſets, 
Anonymous, 5 


ASSIGNEES axv ASSIGNMENT. 


1. A general non damnificatus to ,partt- 


cular aſſignments, Anonymous, 78 


Pe Aſſignees cannot aſſign property be- 


longing to a bankrupt as an executor 
or adminiſtrator, 139 atis. 


3. The ſurrenderee of a copyhold is an 


aſſignee within 32. Hen. 8. c. 37. 
Adams v. Hindal, © 199 
4. An award that one of the parties 
ſhould make an aſhgnment of his ap- 
prentice, is bad, Hern v. Dryden, 272 


Go Where the action is againſt the ori- 


ginal leſſee, the breach need not ex- 


tend to aſſigns, Guiſe v. Ellis, 313 
6. Aſſignment of bail-bond, Haine v. 


Manxing, | 368 
7. Aſſignment of ſheriff 3s bond, Collins 
v. Delafountain, : 837 


8. Rules for aſſignment of bail-bonds, 


Buſbell u. Haynes, 170 
9. Anonymous, | Tres 253 


ASSUMPSIT, 


1. In aſſumpfit, the executor ſhall pay 


coſts, where money was received after 
teſtator*s death, Modely et Ux. v. York, 
2. Plaintiff brought a/amp/ir for money 
of his teſtator had and received, after 
his death, by the defendant to the 
vie of the plaintiff, as executor, and 
was nonſuited ; and it was holden that 
the 1 ſhould not pay coſts, be- 
cauſe he could not ſue otherwiſe than 
as executor, and that it was imma- 


terial whether the money was received 


by the defendant ſipce the death of the 


teſtator or before, Jenkins v. Plome, 


174 not is. 


3. Afempfet for the hire of a houſe is 


good on the guanium merait, without 

ſtating the time, Anonymous, 306 
4. Form of a declaration on a ſpecial 
 affumpſit, Reterts v. Hamilton, 326 


3. Attachment for not putting in bail 


5. Declaration in afſumpfit for boarding 
an infant, Reed v. Rew, 33 


6. To an aſumpſit for 151. for work and 


labour, a plea that the defendant gave 
the plaintiff a note for 51. in ſatisfac- 
tion, is bad, Cumber v. Wade, 342 


7. Non afſumpfit and an vſurious contract 


cannot be pleaded jointly, Bernard v. 
Firzhouſe, | 359 
8 In umpſit in an inferior court for 
money laid out, both zhe promiſe and 
the expenditare muſt be alledged within 
the juriſdiftion, Heaven v. Davenport, 

| | „ 
9. A promiſe laid as made to the teſta- 
tor, who had been dead ſeven years ; 
the defendant pleads a0 af/umpſit in- 
fra ſex annos; the plaintiff proves a 
promiſe made to bimſelf within four 
years; this does not maintain the iſſue, 
. Green v. Crane, 37 


10. 4Aſampfit and no breach ſhewn, yet 
held good after verdict, Leakncr u. 
Plant, ; 273 


ATTACHMEN T. 


1. Practice of the Court in granting an 


attachment, Themas Caſe, 284 
2. An attachment refuſed, Clert*; Ca/e, 
| > INF 


purſuant to agreement, Rex v. Pock- 
lington, 293 


4. An attachment lies againſt an under- 


ſheriff for not returning a writ, Make- 
plaint v. Diflon, 366 


5. An attachment granted for challeng- 


ing the array, atter conſent that the 
Maſter ſhould ſtrike the jury, Rex v. 
Burroughs, 385 


6. In a plea of foreign attachment to 


debt on bond, it muſt be averred that 
the money attached was parcel of the 
money mentioned in the condition, 


Johnſon V, We, 410 


ATTORNEY. 


1. An attorney grants a replevin of his 
own goods; it is ill, Zhevannion's 
Caſe, 0 | 32 

| 2. The 
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2. The atterney-general, by /g# manual, 


may ccnfeſs the plea of zo? guilty in 
high treaſon, Reg. v. Lady Oglethorpe, 

7 3 

3. Attornies of the Common Pleas, their 
Privilege, Turton v. Prior, 167 
4. Attorney in cuſtody cannot plead pri- 
vilege, Alderman v. Cutting, 293 
F. Aronymous, 302 


6. Notice to the attorney of 2 writ of 


error, where neceſſary, Anonymous, 273 


7. The attorney preſent when a warrant 
of attorney is executed, muſt be a 
{yorn attorney, 4zonymens, 383 


AVERM ENT. 


An averment of rot born within the 


kingdom,” does not imply that the party 
was born out .of ibe king's allegiance, 
Reg. v. Buſpar, | 5 


AVOIDANCE. 


Miſnomer avoids both judgment and ex- 


ecution, Lord Banbury's Caje, 


AWARD. 


1. Fenire teſted by award before iſfue 
joined, Lord King. /ale v. Compton, 86 


2. Submiſſion to an award imports a co- 


94 


venant to perform, Lapart v. Welſon, 


170 

3. An award that one of the parties 
Mould make an aſſignment of his ap- 
prentice, is bad, Hern v. Dryden, 272 
4. Attachment for not performing an 
award, Rex v. Abby and bis Wife et 
al. Dy, 396 


B. 


BAIL AvD BAIL-BONDS. 


1. Bail on error, bond to pay, &c. Ano- 
EJm045, -2 


2. Bail cannot enter judgment on a war. 
rant of attorney, until damniſied on the 
bail-bond, Anonymous, 2 


3. Form of notice of bail, Auonymont, 2 
4. Rules about bail in writs of error, 
Morris v. Spencer, * 13 


5. A priſoner diſcharged on the ſtatute 
2. Ann. c. . and afierwards arref. 
ed for a debt of above 100l. due before 
the diſcharge, muſt fiad ſpecial bail, 


Cragger v. Glover, 36 
6. No ſpecial bail in ſcandal, Drate'; 
Cafe, 49 


7. An action lies againſt a ſerjeant at 
mace far arreſting a perſon on proceſs 
from the ſheriff's court in an action of 
debt on bond, if it appear that the 
bond was made out of the juriſdiction 
of the ſheriff's court, Luttin v. Benin, 

8 5.” 80 

8. A juſtice that has power to ſet a fine 

has power to bail, Zaonymous, 62 


9. One in execution for a fine is not bail- 
able, Layton 's Cafe, 59 


10. Difference between bail to reverſe 
an outlawry, and to reverſe a judg- 
ment ; becauſe in the firſt caſe he is 

liable, for that is in order to bring the 
cauſe to a trial; and the latter is to de- 
feat the whole record, Layton's Caſe, 

I'S 59 notis. 

11, Debt on a bail- bond muſt ſhew that 
the bond was affignable, Bufell v. 

Haynes, | | 170 

12. An appellee may be bailed by four 
perſons body for body, Smith v. 
Bowen, 217 

13. Declaration on a bail-bond, Collin. 
D. Delafountain, 237 

14. Bail-bonds not aſſignable till four 
days after the return of the writ in 
town; fix in country cauſes, Anony- 
Wwous, 253 


15. Where any defendant ſhall be ar- 


reſted by the ſheriffs of London or 
Middleſex, by proceis iſſuing out of 
the court of king's bench, and {ſhall 
give to ſuch ſheriff a bail-bond for his 
appearance on the day of the — 4 

| uc 
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ſech proceſs, ſuch defendant ſhall have 2. No baker in London, or within 8 


leave for four days after that return to 
put in good bail at the ſuit of the 
laintiff in ſuch proceſs; and within 
that time all proceedings upon the 
bail - bond to the ſheriff ſhall ſtay; and 
in caſe of arreſt of any defendant in 
any other county of this kingdom, 

by proceſs iſſuing out of this court as 
aforeſaid, ſuch defendant ſhall have 

leave for fix days to put in good 
bail after the return of ſuch proceſs, 
without any proſecution whatſoever to 
be made in the mean time on the bail- 
bond to the ſheriff, Anonymous, 


253 1010. 


16 No ſpecial bail in error on a bot- 


tomree bond, Bull v. Clifton, 260 


17. The Court will not grant a habeas 
corpus to bail a perſon charged with 
larceny, Reg. v. Micial, 201 


18. A defendant may be held to bail in 


crim. can. Anonymous, 5 SIG 


19. Attachment for not putting in bail 


purſuant to agreement, Rex v. Pock- 


lington, „ 
20. Saying maſs is a bailable offence, 
Rex v. Tewnſend, 227 


21. A ca. ſa. cannot be taken out againſt 
bail, pending a cefet executio againit 
the principal, Anonymous, 335 

22. There muſt be bail on a writ of error 
in an action on a bottomree bond, Pt 
v. Coney, | 357 
23. Bail · bond aſſigned, Haine v. Man. 

ning, 368 


B AILIF F. 


See Cox rox ar io, RESCUE, 
SHERIFF, 


1. In repleyin, the being bailiff is traver- 
ſable, Trevillian v. Pine, 112 


2. Bailiffs of liberties and ſheriffs, how 
puniſhed for not returning writs, Ano- 
e 772 


RATERS.. 


1. In what caſes they may fell bread and 
bake victuals on Sunday, Reg. v. Pau- 


N 


kf e 


miles of the ſaid city, ſhall on any 
pretence whatſoever, make, bake, or 
expoſe to ſale any bread or rolls of any 


fort or kind, or bake any meat, pud- 


dings, pies, or tarts, or in any other 
manner exerciſe the trade or calling 
of a baker on the Lord's day, or any 
part thereof, except the ſelling of 
bread, or baking meat, puddings, or 
pies only, on the Lord's day, between 
the hours of nine in the forenoon and 
one in the afternoon, Reg. v. Paulett, 
114 notis, 


B AN CO RE GIS. 


See Cours. 


BANKRUPT AND BANKRUPTCY: 


1. If a ſervant, authorized to manage 
the caſh tranſactions of his maſter, take 
a banker's check inſtead of caſo for a 
bill, and give a receipt, and keep the 
draft an unreaſonable time, and the 
banker fail, the maſter js bound by 
this act of his ſervant, Thorold dv. 
Smith, . 71 


2. A bond debt due to a wife, in the 
character of executrix of her former 
huſband, cannot be aſſigned under 2 
commiſſion of bankruptcy againſt her 
ſecond huſband, Ludlow v. Brown- 


riggy 138 
3. Statute of bankruptcy pleaded ill, 
Hull v. Holliday, | 207 
f ba 
Where a remainder in fee is not barrable 
buy tenant in tail, Anonymous, 121 
BARBER-SURGEON. 
1. Whether a trade within 5. Eliz. c. 4. 
Reg. v. Standiſp, 119 


2. See more, ibid. notis 


BARGAIN and SALE. 


Covenant to ſtand ſeiſed to the uſe of a 
ſtranger, in conſideration of love and 
affection, is a bargain and ſale, Bad- 
merin v. Fyke, 377 
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BALI A TRY. 


1. Iadictment may be found at the Sons 

for barratry, Reg. v. Gunn, 

Reg. v. Guan, | 67 motis. 
BASTARDY. 

See Drvorcs, Orpers, and SE5SIONS. 


1. An indictment for a conſpiracy in 
charging one witn being father of a 
child, is good, without averiitg that 
the child was in fact a baſtard, Reg. v. 

2. A reputed father ſhall be bound ov 

although the order of baſtardy be 
quaſhed, Reg. v. Weſt, 9 


3- Orders of baſtardy, Bridge v. St. 
4. Reg. v. Simmons, 136 


5. An order upon a reputed father to pay 

ſo much until the child is ten years 
old, and then ſo much as an apprentice 
ſee, is bad, Reg. v. Atkins; 172 
6. An order on a reputed father to 
pay the child ſo much, and the mo- 
_ ther ſo much a-week, for ten years, is 

bad, Reg. v. Collins, 178 


7. Orders of baſtardy, Rex v. Gribble, 


293 
8. Rex D. Wentworth, ; 306 
10. An order to pay fo much diſburſed 


for a baſtard child, and other neceſſary 
charges, is bad, Rex v. Adams, 294 
11, An order of baſtardy muſt be on 
complaint of overſeers, Rex v. Adams, 

2 EE : 294 

12. An order to pay ſo much to put a 
baſtard child apprentice, is bad, Rex 
v. Adams, c 
13. An appeal from an order of baſlardy 
muſt be to the next ſeſſions, Rex v. 
Adams, | | 2094 
14. Children born nine menths after 
a divorce 4 men/a et thoro are baſtards, 


unleſs the huſband's acceſs be 3 
St. Georges Southwark v. St. 156 
190 


| rej's U efeminſter , 


3 
2. But ſee the ſubject amply diſcuſſed, 


er, 


294 8 


ENI. 


The Court will not grant a new trial in 
battery on account of the abſence of 
one witneſs, if the party could have 
had another to the ſame fact, Cocker? 


. Smith, | 52 
BILL. = 


1. The want of a bill on the file is aided 
by the ſtatute, Anonymous, 2 notis, 


2. A bill in chancery in the cuſtody of 
one of the fix clerks may be read in 
evidence, Riley v. Adams, 276 


BILLS OF EXCEPTION. 
See Page 24, 92, 175, 176. 
BILLS OF EXCHANGE. 


1. The Court will not change the award 
in an action on a bill of exchange, Auo- 


nymous, = VIE $7 
2. Nor on a promiſſory note, Anonymous, 
3 32 voti 


. If an ſon accept a bill of ex- 
# 5 and in ſatisfaction of any 
former debt or ſum of money former- 
ly due to him, it ſhall be accounted 
and eſteemed a full and complete pay- 
ment of ſuch debt, if ſuch perſon ac- 
cepting of any ſuch bill for his debt do 
not take his due courſe to obtain pay- 
ment of it, by endeavoaring to get 
the ſame accepted and paid, and make 
- his proteſt, according to the directions 
of the act, either for non - acceptance or 
non-payment, T borold v. Smith, 
. 72 tis. 
4. If a bill of exchange be drawn on 4, 
without mentioning at what time it is 
to be paid, a pare promiſe by the 
drawee to pay it at any ſubſeguent day, 
is a good acceptance within the cuſtom 
of merchants, Walker v. Atwood, 190 


5. Action lies againſt the indorſee of a 
bill of exchange, although no demand 
has been made againſt the drawer, 
| Broomley v. Frazier, 3608 


6. A bill payable out of a particular fund is 
not a bill of exchange, Jenny v. er. 
384 


Indebilatus afſumpft on a bill of ex · 


bas change 


voy Th wr, os 


0.” 89 


2. Bail on error, bond to pay, &c. Ano - 
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change againſt the drawer, Hori v. 
Cooper, 385 
8. An indictment for tearing a bill of ex- 
change 1s good, although no venue be 
laid to the facts of the tearing, the in- 
dot ſing, or the accepting of the bill, 
Rex v. Majon, TE 398 


9. A bill of exchange payable © one 
month after date, as my half-pay ſhall 
become due, is good, Afacleod v. 


She, 469 
BISHOP. 
bee PECULIAR, SrIRNITUAL Cove, 
VICARA- GENERAL. 


If the chancellor of a dioceſe be fauliy, 


the archbiſhop has cognizance of it, 

not the bithop, Bicbep of Cleyue v. 

Gibſon, | 62 
Sed quære. 


BONA ET CATALLA. 


See Smith v. Tindal, Page 103, Rex v. 
Harris, Page 121. 


BONA NOTABILIA. 
See Buffon v. Ridley, Page 223. 
BONDS. 

See Bail-BonDs, SHERIFFS. 


1. A bond ſhall be preſumed paid after 


twenty years, Anonymous, 2 


ny mous, | 2 


3- An hypothecation bond given at land 


by the maſter of a veſſe!, for neceila- 
ries to ſupply damage done by ſtreſs 


of weather at ſea, is good, Fohnjon v. 


| Shipping 30 


4. See farther, Jobaſon v. Shippin, 
ST En 30 notts. 


4 * 


5. The dating of a bond to be at a cer- 
tain place makes it local, Anonymorns, 


. 


6. Bond to ſave harmleſs againſt any ac- 
tions brought for treſpaſs, Jacket . 


Tilly, a 93 


Vor. XI. 


7. A bond conditioned to commit main- 
tenance, is void, Hacket v. Til, 
: 93 notis. 


8, A bond-deht due to a wife in the cha- 
racter of executrix to her former huſ- 
band, cannot be aſſigned under a com- 
miſſion of bankruptcy againſt her ſe· 
cond huſband, Ludlow v. Browning, _ 

noel 

g. If the condition of a bond be repug- 
nant, the bond is ſingle, Wells v. Fer- 
E uſen, 191, 199 


10. If a ſoit be inſtituted in an inferior 
| Court againſt a barge-maſter, and the 
bailiff, by proceſs from the court, at- 
tach one of the defendant's barges 
while his ſervant is navigating it, and 
the ſervant, to releaſe the barge and 
its cargo, give the bailiff a bond con- 
ditioned for his maſter's appearance at 
the next court, it is a legal bond, and 
cannot be avoided by a plea that the 
bailiff had no right to take it, or that 
it was taken by dureſs, Sumner v. Fer- 
Aman, | 201 


11. Debt on bond, on a writing under 
feal in theſe words, Theſe are to 
* authorize you to fell my goods to 
„ the amount of nine. pounds, which 
* 1 do hereby acknowuleage 1 owe n, 
is good, Sawyer v. Marrgridge, 218 


12. No ſpecial bail is required in error on 
a bottomree bond, Bal v. Cliftor, 260 


13. A bond is good, although the /ur- 


name of the obligee be omitted, Baſbas 


v. Morgan, * | 276 
14. A variance between bond and decla- 
ration, Arnold v. Meredith, 282 


15. A bond conditioned, tha? the obligor 
mall remove himſelf and his family 
from a particular pariſh, and not re- 

turn to live therein as an inhabitant 
without permiſſion from the obligee, is 
good, Shelton v. Sire, 310 


16. In what caſe proceedings on bond 
' ſhall not be ſtay ed, Auomymous, 368 


17. A bond by a ſervant for the maſter's 
appearance in an inferior court, held 
good, Sumner v. Fertyman, 202 

18. A joint bond is good againſt the 
party who executes it, Anonymous, 385 

| * BUOKS. 


BOOKS. 


1. Writing an obſcene book is not indi- 
able, but puniſhable only inthe ſpiritual 
| court, Reg. v. Read, 1442 


2. This denied to be law in the caſe of 
Reg. . Rea l, 112 Helis. 


3. And alſo ia Rex v. IF iltes, 142 x0tis. 
BOROUGH. 
See CoxPORATlON, CounTs. 
BREACH OF COVENANT. 
Ste COVENANT. 


BRIBERY. 


1. This offence defined, &c. Bendiſh v. 
Liadſey, 194 
2. Whether 2 corporatidn can remove a 


. Major ard 4/termen of Carliſle, 378 


3. An information lies for promiſing an 
elector a ſum of money to induce him 
to vote for a particular candidate for 


the ofñce. of mayor, although no mo- 


ney be actually paid, Rex v. Cripland, 
| * 
B UR GES S ES. 


See CorPoRATION. 


1. If a burgeſs totally deſert rhe borough, 


he may be removed from his office, 
Reg. Ts. Truebedy, 75 


2. A capital burgeſs cannot be disfran- 


chiſed for preventing the corpora- 

tion ſrom receiving a toll pretended to 
de due to it by preſcription, Reg. <. 

Ficars, x 214 


BURNING IN THE HAND. 


Burning in the hand pardoned, where 


found guil:y of manſlaughter on an ap- 
peal, Smith S. Bowen, | 254 


—_ ** —_— 


- — 


. 
e APIAS. 


1. No cafias lies on a recognizance in the 


 rommon pleas, dzon;meas, 45 


member for bribery, until he has been 
convicted of the offence at law, Rex 
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2. A capias ad fatisfaciendam cannot be 
taken out againſt bail, pending a cgſes 
executio againſt the principal, Auonv- 
ous, ct WIS 


CAPIATUR PRO FINE 


Information in nature of gzo wwarraxte, 
judgment per zibil dicit, and a capiatur 
pro fue; the fine is pardoned by the late 

act, but not the offence to a private per. 
fon, R eg. . TZyrrill and Barter, 2 35 


CARRIER. 


1. If the fervarr of a common carrier ac- 


cidentaliv loſe goods intruſted to his 
maſter to carry, the maſter cannot 
Maintain an action againſt him for the 
value, unieſs he can prete regligence, 
and has paid the money to the owners, 
Savage d. MN altb exo, 135 | 
2. Declaration in caſe againſt a common 
carrier held good after verdict, altho 
the breach of the agreement was not 


preciſely ſtated, Lentacr v. Plant, 274 
CASE, 


See AcT1ON, 


1. Action on the caſe will not lie again} 
the poſtmalter for loſs of exchequer 
bills and letters delivered in at an un- 
der- office, Lane v. Cotton, 13 


2. Nor will an action on the caſe lis 
againſt the poſt-maſter genera! for a 
bank-note ftolen by one cf the forters 
out of a letter delivered into the poſt- 
office, Mhitfiel v. Lord Deſpenſer, 

| 1 55 18 20118. 

3. In an action on the caſe for digging 
ditches and diverting a water-courle, 
it ſhall be preſumed after verdict, that 
the injury was conjequential, Leveridgt 
ov. Hoſtins, 8 | 267 


4. This action lies not by a carrier againſt 
his ſervant for loling goods, Savage 
v. M ali be tuo, 135 


„% Y 
1. 4. removed by certificate from B. to 
C. takes an apprentice, who ſerves 
out his time at C. and lives two years; 
he cannot be removed with his maſter, 


St. Giles's v. Meybriage, 204 
2. If any perſon he bound by indenture toa 
3 certificated 


} 


t 


„ _ 4 —” * hn 11 


* Lak. and * * | +. Wa. 2 * 
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certificated perſon, and not afterwards 
having gained a legal ſetilement in the 
pariſh, ſoch apprentice, by virtue of 
fuch apprenticeſhip, ſhall not gain or 


be adjudged to have any ſettlement in 


ſuch parith by reaſon of ſuch appren- 
ticeſhip, but every ſuch apprentice 
ſhall have his ſettlement in ſoch parith 
as if he had not been bound appren- 
rice to ſuch perſon as aforeſaid, S.. 
Grles's v. Weybridge, 205 mils, 


3. Deſcent of a copyholꝗ to a certicate- 


man gives him a ſettlement, Rex v. 
Pariſh of Berclear, 292 
CERFIORANI 

1. Does not He on the part of a defen- 
dant without ſpecial caute, Anonymous, 

3 

2. If to a writ of error on a /cire facias 
"againſt bail; the defendant plead in vullo 
eft erratum, and aſſign the want of a /cire 
facias far error, the plea is a confeſ- 
ſion of the error; but he Court may 
award a certiorari for the information 
of the Court, Lawn <. Sawbridge, 143 
3. How a certicrari muſt be direRted; 
Reg. v. Fay, © 172 
J. A certiorari to remove an inquiſition, 
ſtating it to have been latzly taken, is 
good, Reg. v. Shepherd. N 271 
5. Difference between a certiorari and a 
. writ of error, Reg. v. Standiſp, 110 


6. See alſo Reg. v. Layton, 236 


CESSET EX ECU TIO. 
Sce CAPIAS. 
CHARTERS: 
See CORPORATION. 


CHEST: | 
See FRauD, 79. 222. 


'EHILDREN. 


| Children born nine months after a di- 


vorce à men/4 et thero, are baſtards, 


unleſs the huſband's acceſs be proved, 


St. George's Southwark v. St. Margas 
ret Weſtminſter, 166 


See SpiRKITUAIL Count. 


CHURCH-WARDENS. 
See SPIRITUAL Covar. 


An action of account brought by church 
wardens againſt their predeceſſors, 
charging them with having received 
ſeveral ſums of money by the hands of 
the pariſhioners, without ſtating the ſums 
particularly, is bad; bat if there be 
other counts in the declaration good, 
the Court may abate it as to the bad 
counts, and give judgment 924 compu- 
tent as to thoſe which are good, Biſbop 


. Eagle, — 186 


CHURCH-YARD. 


On information for brawling and ſttiking 
in a church-yard, a prohibition denied, 
Saxvyer v. Loggin, 200 

CL ER Yc: 

When a ſtatute ouſts clergy, it is only fo 
far ouſted, and only in ſuch caſes, and 
to ſuch perſons as are expreſsly com- 
priſed within the ſtatute ; for in fawo- 
rem wite, et privilegii clericalis, ſuch 
ſtatutes are conſtrued literally and 
ſtrictly, Reg. v. Whiler, 28 


CLERGYMAN. 
See PARSON. 


CLERK OF THE PEACE. 
i. His office is a freehold, Reg. v. Cler8 
of the Peace of Cumberland, 85 


2. The removal of a clerk of the peice 
under the flatute 1. Will. and Mary, 
c. 21. is not a convittion but an order; 
and the articles muſt be eXhibited in 
writing, Rex v. Zloyd, and Rex v. 
Evans, 80 atis. 


3. By 1. Will. and Mary, c. 21. the 
cuſtos Fotulorum ſhall from time to 
time, where the office of clerk of 
the peace ſhall be void, nominate a 1d 
appoint one able and tufficient perſon 
reſiding in the county, to execute the 
ſame by himſelf or his ſufficient de- 
puty, and to take and receive the fe-s, 

Hh a | profi 34 


* 
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profits, and perquiſites thereof for 5 
long time only as ſuch cl:rk of the peace 
foall well demean himſelf in his ſaid office. 
Ax, if any clerk of the peace 
ſhall mifiemean himſelf in the execu- 
tion of the ſaid office, and thereupon 


a complaint and charge in writing of 


. "Juch mei/ademeanor ſhall be exhibited 
_ againſt him to the juſtices in their ge- 
neral quarter ſeſſions, it may be law- 
ful for the ſaid juſtices, or the major 
part of them from time to time, upon 
examination and due proof thereof, 
openly in their faid general quarter 
ſettions, to ſuſpend or diſcharge him 
from the {aid office, Reg. v. Clerk of 
toe Peace of Cumberland, 82 motis. 


COMMON. 
7. A man who claims common in ano- 
ther man's land, mull ſet forth a title, 
Ane nu ss. 53 
2. Whether treſpaſs may be juſtiſied by 


the cuſtom of a manor for core af: 


vicinage, Bromftild v. Kirber, 72, 73 


COMMON-COUNCIL. 


1. The Court will not grant an infor- 
mation for refuiing to accept the office 
of common-council-man ; but the cor- 
poration may, by a by-law, inflict a 
penalty for ſuch refuſal, Arengmous, 

| VVV 

2. Plaintiff declared in prohibition, that he 
waselected and admitted common-coun- 
cil- man forToceril ard, and that the de- 
fend ant, intending to draw the exami- 
nation of that election into the court of 
common- council, exhibited a petition 
for that purpoſe praying the plair t ff 
might be removed; whereas in truth 
the court cf common- council has not 
any juriſdiction whatever to hear, de- 
termine, or jadge concerning the clec- 
tion of any of the common- council, 
but that time out of mind the exami- 
nation of ſuch election belonged to the 
court of aldermen, and not to the court 
of common- council. The defendant 
pleaded, that time out of mind the com- 
mon-council have had the examination 
of ſuch elections, aue hoc, that the 
court of aldermen have the cognizance 


3. Commitment in forcible detainer, 


5. The ſeſſions cannot commit a man for 


and examination of ſuch elections. The 
plaint:# replied, that the common. 
council have not, time out of mind, 
had the cognizance and examination; 
and offered an iſſue. But the defendant 

demurred, Je gui tam v. Bolton, 
2285 notis. 


COMMONPLEAS. 


See Cours. 


CcoMMON RECOVERY... 
. RECoverry. . 
COMMITMENT. 


1. A commitment by a juſtice of peace 
IS in execution, Anonymous, 45 


2. A commitment by a Lord Mayor of 
London on a view of a forcible de- 
tainer, ſubſcribed 4. B. mayor,” with- 
out adding, and faſtice of the peace,” 
is good; for by the ſtatute 8. Hen. 6. 
c. 26. all zayors are made juſtices of 
peace, Colonel Layton's Caſt, 40, 47 


Anonymous, 


52 


4. Commitment on 5254s corpus, Anony- 
" MOU, 52 


diſobcying an order of #hation, but 
muſt proceed on his recognizance, Reg. 
D. Wo, | | 59 
6. If a juſtice commit a perſon for fur- 
ther examination, the officer is indict- 
able for not carrying him to priſon, 
although he produce the priſoner on 
the day of the next examination, Reg. 
. Joouſens 9 62 
7. Of the power of juſtices to commit, 
Reg. v. Simmons, 136 


COMMISSIONERS or TAXES. 
; See T axEs. 


"CONDITIONS. 


1. Where notice is neceſſary or not, for 
breach of performance of a condition, 
Smith v. , 48 


2. A difference taken by the Court be- 
| | Ween 
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tween a collateral condition and a con- 


dition which runs with the land; for if 


a donor receive a rent with a condition 
to re-enter, a recovery will not bar it; 
aliter if the condition he to re-enter 
for non- payment of a ſum in groſs, 
Page v. Hayward, 61 tis. 


3. Conſtruction of conditions, 


4. A bond conditioned to commit main- 
tenance is void, 93 


5. Sureties to keep the peace cannot be 


diſcharged until the condition of the 


recognizance is performed, Reg. v. 
Lord George Ho ward, : 109 


6. Limitation on a condition precedent 


of a contingent remainder, is good, 


Hardwicke v. Gamball, 119 


7. If the condition of a bond be repug- 
nant, the bond is fingle, Wells v. Fer- 
Cuſon, 191. 199 

8. A bond conditioned, that the obligor 

mall remove himſelf and his family 


from a particular pariſh, and not re- 


turn to live therein as an inbabitant 
without permiſſion from the obligee, 
is good, Shelton v. Sire, 310 


CONSIDERATION. 


1. A ſam certain is a good confideration 


ſor an uncertainty, Squire v. Jendon, 

| 1 134 

2. Covenant without conſideration, Le 
Neve v. Skill, 389 


CONSPIRACY. 

1. Inditment for a conſpiracy in charg- 
ing one with being father of a child, 
is good, without averring that the 
child was in fact a baſtard, Reg. v. 
Baſs, 5 | 55 
2. An indictment will not lie for con- 
ſpiring to burthen a pariſh with a pau- 
per, Rex v. Edward: et al. 


CONSTABLE. 


1. A conſtable may be indicted for © un- 
«« lawfully, obſtinately, and contemp- 


«« tuoully neglecting and refufing” to 


. make a return of what he. has done 
under a warrant of diſtreſs directed to 


2. An inhabitant of a particular leet is 


93: 


dne conveyance, Abbot v. Barton, 184 


385 


him on a conviction on a penal ſta- 
tute, Reg. v. Wiat, 53 


not thereby exempt from ſerving the 
office of Hen CoxsraBTE of the 
Hundred, Reg. v. Jernings, 215. 227 
3. See alſo Rex u. Genge, 215 noris. 
4. If a conſtable arreſt a woman illegally 
. as a diſorderly perſon, and confine 
her in the round-houſe, and a perfon, 
endeavouring to releaſe her from ſuch ' 
confinement, ſuddenly, and without any 

_ precedent malice, kill a man who is 
acting by the command and in aid of 
the conſtable, it is manſlaughter only, 
and not murder, Reg. v. Tooley et al. 
"tr 

5. The ſeſſions cannot diſcharge a con- 
ſtable and appoint another, except on 
the negle& of the leet, Rex v. Laſp- 
more, | 350 


CONTINGENT REMAINDER. 
See REMAIN DER. 0 


* 


CONTINUANDO. 


Where treſpaſs, &c. is to be laid with a 
continuando, Leveridge v. Hoſeins, 258 


CONVEYANCE. 
1. Of a court-leet, Breck v. Huſtler, 75 


2. Conveyances to uſes, Artbur v. Bo- 
kenham, + . 153 


3. A deed, a fine, and a recovery, but 


CONVICTION. 


See ENTRY. 


1. In an indictment for not executing a 
warrant founded on a ſummary condic- 
tion, it is ſufficient to ſtate that the 
party was“ iz due form convicted, Reg. 
v. Pawlttt, ; 14114 

2. Con viction of forcible entry quaſhed 
for want of manu forti, Reg. v. Baker, 
„ 3 235 

3. Conviction for cutting down trees 
contrary to ſtatute 6. Geo. J. C. ©. 

Rex v. Pratt, ö 402 


H h 3 COPY. 
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Sor. 
In all caſes where the original would be 


evidence if produced, and is of a pub- 


lic nature, an immediate ſworn copy 
thereof is admiſſible in evidence; for 
as all perſons have a right to the evi- 
gence which documents of a public 
nature afford, they might otherwite 
be required to be exhibited at different 


places at the ſame time, 134 zotis. 


COP YHOLDS 0 
COPYHOLDERS. 


10 Copyholder bound to repairs ; the lord 


cuts his timber, Raxger v. Ao meoad, 18 


2. Difference between freeholders and 
copyholders, Anonymous, 53 


3. A ſurrender of a copyhold to the 


& gfe of the ſurrenderor for life, and 
«© after his deceaſe to the uſe of 4. 
, and his wife, their heirs and aſſigns 
« for life; and for default of ſuch iſiue. 

« to the uſe of the right heirs of the 
„ ſyrrenderor for ever,“ conveys an 
eſtate in fee to the huſvand and wife; 
but by ſuch a deviſe they would have 
only taken an gfate-ta:!, {ile v. Cook, 

83 =; 57, 58 
4. A copyholder for life cannot cut tim- 
ber- » Anonymous, | 68 


5. A cuſtom for a copyholder to cut trees 
is void, Anonymous, 68 


6. Whether if a copyholder die, and his 
wife has her free-bench, this excreſ- 
cent eſtate do not fo take an ay the 
diſcent, as if the fon die before the 
eſtate actually came to him, that then 
the next heir to the father ſhall claim? 
and whether this will not make a pa/- 
Mo fratris ? Brown u. Dyer, 70 


7. If Are be ſurrendered, and a fire 
* afleſic 5 

the ſurrenderee has no title, Brown Ve 
Dyer, 72 5 1 FY 


8. In what caſes copyholders ſhall forfeit | 


their eſtates, Anonxmous, 94 


9. If a copyholder, having an eſtate pur | 


autre vie, ſurrender all his eſtate in 


poſſeſſion, remainder, or expectancy, to 


but no admittance, the beir of 


the uſe of his will, and afterwards take 
the fee by diſcent, and then diſpoſe of 
the fee by will, the fee will not pats, 
for he had not the fee at the time of 
the ſurrender, 130 noris. 


10. Copyholds entailable without ſpecial 
cuſtom, Adams v. Hinkle, 199 


11. The furrenderec of a copyhold is an 
aiugnee within 32. Hen. 8. c. 35, 
Adams w, Flinkoe, 199 


T2. Deſcent of a copyhold to a certifi- 
cate-man gives him a ſettlement. Rex 
v. Parih of Burclear, ; 292 


13. A perſan who has mortgaged a copy- 
hold eſtate, is nat a competent witnets 
in an ejectment concerning it, Anony- 


moss, 354 


14. If a copyhoiderex parte maternã deviſe 
to his heir, the lands remain deſcen- | 
dible to the heir ex partie maternd, 


Smith v. Trigg, 6 | 358 


CORONER. 
See Jezy. 


1. A coroner's inquiſition can only be 
amended in matter of form, Reg. wv. 
Shepherd, f Te 271 


— 


2. A certicrari to remove an inquifition, 
ſtating it to have been lately taken, is 


good, Rex v. Shepherd, tf 
3. The inquifition muſt be ger wiſum 
cerperts, Rex v. Shepherd, 8 


CORPORATIONS axd 
5 IS. 7 
See Buxcts5s:ts, Cusrous, Max- 

| = = Danuk | 


1. Mandamus to reſtore the recorder of a 
corporation, Ibitacre's Caſe, 67 


2. If a burgeſs totally deſert the caorpora- 
tion, he may be removed from his 
office, Reg. v. Trutbody, 75 

3. A ſummons to attend is not neceſſary 

where a member of a corporation is 
not reſident within the town, Reg. v. 
Trucbady, F 75 notis. 


TY. 
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4. An indictment facing that the defen- 
dants * . unlawfully, riotoufly and 
« routouſly aſſembled themſelves toge- 
either and hindered the members of 
*« a corporation from electing a bai- 
«© Ii,” is inſufiicient, unleſs it ſhew 
that the defendants aſſembled for an 
un:awwful pur pg, and committed an une 
lawful act, Reg. v. Soley et al. 100,101 


. Corporations by charter are generally 
ſappoſed to be for the ercouragement 
of the trade in that corporation, and 
conſequently an advantage to the pub- 
lic; and muſt be fo intended by their 
having a charter, which 1s not to be 
ſuppoſed to tend to a private advan- 
tage: if ſo, then to commit an offence 
againſt a corporation, which is acting 
for the benefit of trade, and by a char- 
ter, is a greater offence than the ſame 

act in the highway, which has only the 
protection of the Crown for the benefit 
of trade, without a charter, Reg. v. 
Soley et al. 102 nts. 


6. An indictment for unlawfully and ri- 
otouſly entering the Guildhall of a bo- 
rough, and preventing the burgeſſes 
from electing a bali of the corpora- 
tion, muſt ſhew the authority of the 
corporation to elect ſuch bailiff, Reg. 
b. Soley et al. | 115 


7. The Court will not grant an informa- 
tion for refuſiug to accept the office 
of common- council-man; but the cor- 
poration may, by a by-law, inflict a 
penalty for ſuch refuſal, Anonymous, 

132 


8. Whether, if a charter authorize a 
corporation to make all men what- 
ſerver” free, it authoriſes the election of 


perſons not belonging to the city, Reg. 


v. Mayor of Hertford, 18 
9. A capital burgeis cannot be disfran- 
chiſed for preventing the corporation 
from receiving a toll pretended to be 
due to it by preſcription, Reg. v. Vicars, 
; 214 


10. A freeman of a corporation disfran- 
chiſed without having been /mmoned, 
cannot be examined as a witneſs in a 
cauſe for a foll claimed by the corpora- 


tion, Brown v. Corporation of London, 
| 225 


11. Corporation ſhall be intended to act 
under the old charter, unleſs the con- 
trary appear, Rex v, Mayor of Bridg- 
Wer. 291 


12. Whether a corporation can remove 
a member tor bribery, until he has 
been convicted of the offence at law, 
Rex v. Mayor and Aldermen of Carliſie, 


37S 


13. If a recorder be liable to removal at 


the pleaſure of the corporation, the 
chuſing another perſon recorder is a 
declaration of the pleaſure of the cor- 
poration, Rex v. Mayor, Ic. of Canter- 
bury, 403 


COSTS. 


1. On diſcontinuance, &c. Anonymour, 89 


2. Declaration not amendable on pay = 
ment of coſts, Anonymous, 92 


3. In afumpfit, the executor ſhall pay 
. coſts, where money was received after 
teſtator's death, Modely et Us. v. York, 

| 135 

4. Wherever an executor or adminiſtra. 
tor can bring an action in his own 
right, yet brings it as executor or ad- 


miniſtrator, and is nonſuited, he ſhali 


pay colts, 135 notts, 


5. Diſcontinuance on paying coſts, - Ba- 


hel v. Haynes, | 170 


6. In treſpaſs inter alia for breaking a 
lock upon a gate, there ſhall be no 
more coſts than damages, unleſs the 
judge certifies, Butler v. Coxens, 198 


7. If it appear on the trial, that the treſ- 
paſs, however ſmall, was committed 
after notice, and the jury give leſs than 
torty ſhillings damages, the judge is 
bound, under the ſtatute 8, & 9. Vill. z. 
c. 11. 1. 4. to certify that the treſpaſs 
was wilful and malicious, in order to 
intitle the plaintiff to his full coſts, 
Reynolds u. Edward's, 198 nts, 


8. If an adminiſtrator declare on two 


counts, one on a promiſe to the inte- 
ſtate, the other to himſelf as admini- 
ſtrator, and be nonſuit, he ſhall pay 
colts. for tte whole, Jones v. * 
| 2 85 25 
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9. Any perſon ſued in any action of debt, 
covenant, or any other action, or any 
policy of aſſurance, may bring into 
court any ſum or ſums of money, and 
if the plaintiff ſhall refuſe to accept it 
with coſts taxed in full diſcharge, and 
the jury ſhall not aſſeſs above the ſum, 
the plaintiff ſhall pay the coſts, Anony- 
Mus, % 270 notts. 

10. A pauper ſhall not pay coſts for not 
going on to trial, until he is diſpau- 


; | pered, Gough u. Simpſon, 277 


11. Where the plaintiff ſhall have full 


cCoſts, though the damages are under 
40s. Anderſon v. Buckton, 


12. Coſts in error, when allowed, Earl 


v. Coleman, 307 


13. A releaſe of part of the damages 
does not releaſe any of the coſts given 
dy the jury, Curler v. Goodwin, 344 


14. In what cafes executors ſhall pay 
enkins v. Pleme, 174 


COVENANT. 
See AcT10N. 


1. If tenant in tail covenant to ſtand 

ſeiſed to the uſe of himſelf for life. with 
-- remainder to the uſe of his fon in tail, 
and afterwards ſuffer a common r:c0- 
very, in which he is tenant to the præ- 
cipe with ſingle voucher to other uſes 
than thoſe in the coden to fand ſeiſed; 
THE RECOVERY is good, and bars the 
iſſue in tail; for the covenant to ſtand 
ſeiſed made no alteration in the eſtate 


1 tail, but conveyed a S fee, defeaſible 


only by the entry of the iſſue in tail, 
Machel v. Clert, 19 


2. Covenant and breach aſſigned after 
the declaration, Rich v. Wilks, 


Submiſſion to an award imports a co- 
venant to perform, Lupart v. Melſon, 

80 orb, 5 | 351279 
4. A covenant not to ſue one of the 
-* obligors is no diſcharge as to the reſt, 
Fitzgerald v. Tran, 254 


5 The 5. Eliz, c. 4, er tends to cove- 


* 


— : * 


303 


133 


nant ſervants, if in huſbandry, Reg. 2. 
Cecil, 265 


6. How a covenant to pay ** primage 
and average accuſtomed” ſhall be con. 
ſtrued, Martbam v. Durra, . 30; 


7. The breach muſt be as particular az 
the covenant, 7 765; v. Clow, 312 


8. Covenant on articles, dated 30 Sept. 
aſſigning for breach, that the defea- 
danrt © afterwards, and before the end 
of the term aforeſaid 1 May,” did, 
&c. is good, Hammond v. Rogers, 314 


9. Conſtruction of 2 covenant for trans. 
. ferring South- jea ſtock, Jefry v. Word, 
| | 4:5 ASL 

10. Covenant to ſtand ſeiſed to the vi: 
of a ſtranger, in conſideration of love 
and affection, is a bargain aud ſale, 
Baamerin v. Pyke, 377 
11. Covenant by the heir for a breach 
in the time of his anceſtor, Aaonymous, 

| | 43 

12. Covenant without conſideration, Ze 
Nee v. Skill, | 389 
13. To a covenant 1o transfer ſtock, 
&c. under a mutual penalty, whether 
nil debet is a yocd plea, Warren v. 
 Conflat, | — 6d 
14. In what caſe a leflee is or is not 
eſtopped from pleading il habuit in - 
nementis, in an action of covenant by 
an aſſignee of the reverſion, ' Paimer v. 
Ekins, | 407 


COUNSEL. 
See COURTS, 
. 
See Hu x DpR NPD. 
1. An order of two juſtices muſt ſhew the 


county in which it was made, Anony- 
mous, | 266 


2. But it is ſufficient if it be named in 
the margin of the order, Anonymous, 
| © 266 netic, 


' COURTS. 


A TABLE OF PRINCIPAL MATTERS. 


COURTS. 


Suu CusToMs, JURISDICTION, LEET, 
SHERIFFS, SPIRITUAL COURTS. 


1. A prohibition may be granted after 
ſentence in all caſes where it appears 
on the face of the proceedings, that 


the court below had no juriſdiction, 


Anonymous, | | 5 
2. No recognizance lies on a capias in 
the common pleas, Anonymous, 45 


7 Declaration ſor an amerciament in a 
court-leet, Brook v. Hafler, 75 


. Seifin of James 1. in a court-leet, 


Brook v. Hafer, 75 


5. Quære, If the court of king's ber ch 


can give judgment where the inferior 


court could not, Anonymous, 89 


6. Copy of court-roll refuſed by the lord, 
Anonymous, | 111 


7. If an inferior court has cognizance of 


the action, a prohibition will not lie 
on a ſuggeſtion that the cauſe of it 
aroſe out of the juriſdiction, Aneny- 


maus, | 132 


8. In the ſuperior court the proceedings 
are de nowo, and the Court takes no 
notice of the proceedings below, or of 
what preceded the Habeas corpus; but 
the courſe is in ſuch caſe to move the 
matter to the Court upon the habeas 
corpus, and the Court will grant a pro- 
cedendo ; for though a habeas corpus be 


a writ of right, yet where it is to 


abate a rightful ſuit the Court may 
refuſe it, Etherington v. Reynolds, 143 


9. Whether goods taken under a writ of 
Levari facias, iſſued by a court 


BARON upon a judgment for colts, may 
be eld without a writ de executione ju- 
dicii, Alten v. Jarvis, 144 
10. The Court will not aſſign eounſel on 
an outlawry in treaſon until the pri- 
ſoner has ſhewed material error, Reg. 
. Lird Grifin, | 168 


11, If a defendant be acquitted in the 


temporal court on an information for 
firiking in the church, and is proceeded 
againſt on the ſame cauſe of action in 


the ſpiritual court for brawling in the 
church, he may plead the former ac- 
quittal in bar, although they are di- 
ſtinct offences, Saauyer v. Loggin, 200 


12. If a plaintiff do not go to trial ac- 
cording to the practice of the Court, 
the defendant may have judgment, as 
in caſe of a nonſuit, Rice v. Wil- 
mer, | 237 


13. Practice of the Court in granting an 
attachment, Thomas's Caſe, 284 


14. In a juſtification under a precept 
from a borough court, it muſt be ſtated 
by what authority this court was held, 


Cooper v. Darby, 364 


15. The Court will not ſet aſide an exe- 
cution on a warrant of attorney, on a 
ſuggeſtion of it being for money lent 
to a married woman and an infant, 


Beamoud v. Rowland, 367 


CREDITORS, 
See Demrs, 


1. A creditor may lawfully enter a de- 
tainer againſt his debtor, who is in 


fact reſident within the walls of a pri- 


ſon, though he be not there by com- 
pulſion, Anonymous, 4 notis. 


2. If a creditor ſend his ſervant to re- 
ceive money from a debtor, and the 


ſervant receive a banker's check, and 


keep it an unreaſonable time until the 


banker fails, guere whether this is 


payment to the maſter? Thorold v. 
Smith, © | 87 


3. A creditor has a right ex debito juſti- 
tiæ, as well as the next of kin, to ſue 
. an. adminiſtration bond in the name of 
the ordinary, 146 notis. 
4. A creditor who pays money to his deb- 
tor's ſervant is not a competent wit- 
neſs to prove ſuch payment in an 
action by the maſter againſt the ſer- 
vant, Theobeld v. Tregott, 261 


C RIM. CON. 
A defendant may be held to bail in crime. 


con. Anonymous, _ 275 
x | . CUSTOMS, 
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CUSTOMS. 
See RENT, Lox pos. 


1. A cuſtom in reſtraint of mile is ul, 
Mayor of Wincheſter v. Wilkes, 48 


2. A cuſtom for a copyholder to cut trees 
is void, Anonymous, 68 


3. The court of king's bench will, upon 
a writ of error, take judicial notice of 
all private cuſtoms in private places; 
for they below are as much bound to 
proceed uponthe cuftoms, as the judges 


in that court are upon the common 


law, Anonymous, 68 


4. Whether 258 may be jufitfied by 


the cuſtom of a manor for commo of 
dicinage, Bremfeiid v. Kirber, 72 


5. Cuſtomary deſcent to the younger ſon ; 
 quere, if the wife's eſtate for life ſhall 
break the deſcent to the elder, Brown 
d. Dyer, G8 


6. Cuſtomary deſcents guided by the 
rules of common law, Bro cn v. Dyer, 
| | 107 


7. By the cuſtom of Tent gavelkiad is 
deviſable; and it ſeems that this cui- 
tom is not confined to that county, 


| Brunker vw. Coo, 
8. Of the cuſtom of manors, 145 


d. By the cuſtom of Rent, gaweitind 
lands are deviſable by will; but this 
cuſtom will not pats gavelkind lands 
purckaſed after the making of the 
will, although the words are, © all ſuch 

 « lands wherewith at the time of my 


«+ deceaſe I ſhall be poſſeſſed „ 


thur v. Bokenham, 150 


10. Copybold entailable without ſpecial | 


cuſtom, Adams v. Hinkice, 199 
21. Cuſtom of London to ſue a feme-co- 
dert trading as a feme_ ſole, Mrs. Poole's 
Caſe, | 253 


12. A cuſtom of the city of London, that 
none but free porters ſhall carry corn, 
is good, Fitxacberiy v. Wil:fire, 35% 


132 Wit. 


D. 
DAMAGES. 


43 Cos rs and Ex ECU TOR. 


1. In treſpaſs inter alia for breaking a 
lock upon a gate, there ſhall be no 
more coſts than damages, unleſs the 


Judge certifies, Butler v. Cozens, 198 


2. If it appear on the trial, that the treſ. 
paſs, however ſmall, was committed 
after notice, and the jury give leſs than 

- forty ſhillings damages, the judge is 
bound, under the ſtature 8. & g. Vill. z. 
c. It. ſ. 4. to certify that the treſpaſs _ 
was wilful and malicious, in order to 
intitle the plaintiff to his full coſts, 
Reynolds v. Edwards, 198 noris. 


3. The difference where you proceed in 
prohibition for damages, and when to 
maintain the juriſdiction of the com- 
mon- law cou ts, Biſbep v. Eagle, 263 


4: A declaration in an action of aſſault 
and battery by Cuſtand and wife, ſtat- 
ing that the defendanr, on ſuch a day, 
drove a coach over the abi and bruiſed 
her, by reaſon whereof the huſband 
laid our divers ſums cf money for her 
cure, ef alia erornia dent intulit ad 
graze damnum ifjerum, is good, though 
entire damages be given; for the per 
guad is only laid in aggravation, and 

the alia erormia too general to ſuppoſe 
damages given ſor it, Tadd et Ux. v. 
Re, fora, 264 


5. Where the plaintiff ſhall have full 
coſts, though the damages are under 
405. Anaerjen v. Bucęton, 303 


6. A releaſe of part of the damages does 
not releaſe any of the coſts given by 
the jury, Cutler v. Gedi in, 344 


7. Verdict ſet aſide for ſmallneſs of da- 
mages, Gcodford w. Grcen, 349 


8. Promiſe to the inteſtate and a promiſ: 
to the adminiſtrator joined; a remittit 
damna as to one will help it, Tate ©. 
lp biting, | 1596 


9. Several 
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Several damages but one judgment, 
Cutting v. Wilkins, 24 


DAUGHTERS: 
See POoRT1ONS. 
DEAT H. 

Sze APPEALS. 


i. By 31, Edw. 3. c. 11. where a man 


dies inteſtate, tne ordinary ſhall depate 
the next and moſt lawful friends of the 
deceaſed to adminifter his goods; bat 
by tae 21. Hen. 8. c. 5. he may com- 
mit adminiſtration to the wife or next 
of kin of the inteſtate, or both, Braun- 
ker v. Cook, I25 notis. 


2. The death of either party fore the 
aſſizes is not aided by 17. Car. 2. c. 8. 
Falmouth v. Strode, 136 


3. An infant muſt bring an appeal of 
death by guardian; and if it be enter- 
ed in prepriz perſona, he ſhall not be 
received, Smith v. Bowen, 216 


4. Oa an appeal of death, a plea in 
- abatement that the place at which he 
was Rated to be commorant is miſ- 
named, need not be verified by affi- 
davit purſuant to 4. & 5. Ann. c. 16. 
Young v. Slaughterford, 7." "PEF 


5. Of the venue in an appeal of death, 


Teung v. Slaughterford, 229 


DEBTS axp DEBTORS. 


See Action, Bond, DECLARATION, 


1. A creditor may lawfully enter a de- 


tainer againf his debtor, who is in fact 
reſident within the walls of a priſon, 
though he be not there by compuiiion, 
Anonymous, 4 ts. 


2. A priſoner diſcharged on the ſtatute 
of 2. Ann. c. and afterward ar- 
reſted for a debt of above 1001. due 
before the diſcharge, muſt ſind ſpecial 
bail, Cragger v. Glover, 36 


3 If an obligee make the obligor his ex- 


ecutor, it 43 a releaſe of the debt, al- 


though he dies before probate granted, 
WW, ang ford v. Wang ford, 38 


4. If a debtor make his creditor and an- 
other perſon executors, and the cre- 
ditor neither proves the will nor acts 
as executor, he may maintain an action 

againſt the other for his demand on the 
teſtator, 39 notis. 


5. Debt on judgment pending a writ of 


error, Anonymous, 70 


6. In debt for an amerciament in a court - 
leer, it muſt be ſhewn that the party 
was ſummoned to the court at ſuch a 
day and place, Brook v. Huſtler, 76 


7. Debt lies pending a writ of error, 
Anonymous, a 78 


8. Sed wide, 


9. If a creditor fend his ſervant to re- 
ceive money from a dehtor, and the 
ſervant receive a banker's check, and 

keep it an unreaſonable time, until the 
banker fails, guere, whether this is 
payment to the maſter? Thorold v. 
Smith, 7 87 


10; Debt for money deviſed as a legacy, 
Anonymous, ; 91, 92 


11. Sed wide, 92 natis. 


12. Debt or account for money deliver- 
ed to buy goods, Anonymous, 92 


13. The queen's debtor in Newgate 
"real er to the marſhal, Reg. v. 
Smith, 97 
14. Whether an action of debt will lie 
inſt a huſband alone for rent on a 
leaſe, to which he is only intitled in 
right of his wife, Billing fauorth v. 
Spearman, | 169 


78 natis. 


15. A faulty declaration in debt for rent, 
Billingfworth v. Spearman, 169 


16. Debt on a bail-bond muſt ſhew that 
the bond was aflignable, Buſhell v. 
Haynes, 170 


17. Debt on bond, on a writing under 


ſeal in theſe words, Theſe are to 
« authorize you to ſell my goods to 
the amount of nine pounds, — 
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* do hereby acknowledge I owe you,” 
is good, Saruyer v. Mawgridge, 218 


18. A huſband is not obliged to pay 


debts contracted by his wife after 


elopement, Hall S. Gates, 241 
19. The Court will ſtay proceedings in 
debt on a judgment, pending a writ of 
errcr, if the action. be vexatious, 
Gough v. Crear, 283 


20. Deſperate debts, except inſerted in 
the inventory, aſſets, Arorymons, 225 


21. In debt on bond, conditioned that 
- the defendant ſhould pay fo much to 
J. on his coming ot age, if the defen- 
gant plead, -that . is not of age, 


the plaintiff may reply that be zs of 


age, without averring that the money 
«vas not paid, Mr. Baron Price v. Lord 


Corning /ly, 395 
SECEARATION. 


See ACTION. 


1. If a declaration contain two counts, 
one good, and the other bad; an entire 


judgment that the plaintiff ** do re- 


© cover his damages aforeſaid,” is er- 
roneous, Cutting v. HFilkins, 24 
2. A plea muſt anſwer the whole decla- 
. ration, Anonymous, | 34 
3. Declaration amended after iſſue, Ana- 
nymous, 45 


4. A declaration ſtating that the defen- 
dant promiſed to pay in conſideration 


that the plaintiff would deliver up ſuch - 


aà bond, averring generally that the 
. bond was given, up 1s good, without 
ſtating notice to the defendant, or ſay- 
ing to whom the bond was delivered, 
— 48 


A declaration in an action on the caſe, 


that the defendant was poſſeſſed of a 
certain Cloſe, and a decey therein; and 
that the deferdant knowingly, and 
with intention to injure him by pre- 
venting ducksfrom coming td the de- 


© coy, did, on divers times, maliciouily = 
ſhoot off guns, &c. is good, although . 


it is not ſtated that the defendant en- 


0. 


* 


14. On an appeal being abated, and a 


tered the cloſe, Kehle v. Fickringill, 
| 74 


6. Declaration for an amerciament in a 


couri-leet, Brook v. Huſtler, 3 


7. Declaration not amendable on pay. 
ment of coits, Azonymous, 92 


8. Foreign ufances muſt be ſet forth in 
the declaration, Buckley v. Cambell gz 


9. Covenant and breach aſſigned after 


the declaration, Rich v. MI ils, 133 


10. A declaration for non- repair of 
fences, itating that all teuan's and cc. 
cupiers had been uſed to repair them, 
is good, Starr wv. Rockby, 168 


11. A faulty declaration in debt for 
rent, Billing fwworth v. Spearman, 169 


12. Where a title is to be ſhewn in the 
declaration, Millet v. Boſcomb. 179 


13. Declaration amendable, Withers v. 
Baker, 25 198 


new declaration iz caſtodiã mareſcball 
delivered, if the appel ee demur to the 
declaration, the abatement ſhall be firſt 
entered, Smith H. Bowen, 210, 217 


4 juſtification muſt anſwer the whole 


treſpaſs as laid in the declaration, Ro- 
berts v. Morgan, 219 


16. Error on a blank declaration, yet 
judgment atirmed, Neſſen v. Collins, 


219 


17. Declaration on a bail- bond, Collins 
*. Delafountain, 237 


18. Declaration in debt for ro on 2 
demiſe by mentionat. exiftit. is ill, Jcd- 
dreil v, Heathcat, 258 


% 


19. A declaration in an action of aſſault 
and battery by hit and wife, ſtat- 
ing that the defendant on ſuch a day, 
drove a coach over the avife and bruiſ- 
ed her, by reaſon whereof the huſband 


laid out divers ſums of money for her 


cure, et alia enermia tiſadem intulit ad 
grave damnum ipſorum, is good, though 
entire damages be given; for the per 
quod is only laid in aggravation, and 
the alia tx5rma too general to ſuppoſe 

; damages 


s > ,—= 


lt 


w 
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damages given for it, Todd et Ux. v. 
Redford, N a 264 


20. Declaration in caſe againſt a com- 
mon carrier held good after verdict, 
although the breach of the agreement 
was not preciſely ſtated, Leutner v. 
Plant, 8 | 274 


21. A declaration in ejetment mult be 
perſonally de ivered, if the defencant 
can be found, Rex v. Jefts, 302 

22. A declaration on the ſtatutes of Hue 


and Cry againſt the hundred, Poole v. 
Flint, 323 


23. Form of declaration on a ſpecial a/- 
Jumpfit, Roberts v. Hamilton, 326 


24. Declaration in aſſump/i: for board- 


ing an infant, Reed v. Reru, 336 


25, Declaration in aſſault againſt four 
cannot be joined, Bayly v. Burman et 


al. | | 339 


26. Declaration on a promiſſory note, 
Stevens v. Careless, 340 


27. A declaration againſt a priſoner muſt 
be delivered perſonally or to the turn- 
key, Grone houſe v. Cleaver, 357 


28. Declaration on a promiſe to the tei- 
tator, proof of a promiſe to the plain- 
tiff, executor will not ſupport it, Green 
v. Crane, N py 


29. Debtee executor to the debtor, muſt 
declare with a profert, &c. Wang ford 


vi. Wang ford, | 40 


D'ECOTF. 
1. A declaration in an action on the caſe, 
that the defendant was poſſeſſed of a 


certain cloſe, and a decey therein; and 
that the defendant knowingly, and 


with intention to injure him by pre- 


venting ducks from coming to the de- 


coy, did, on divers times, maliciouſſy 


ſhoot off guns, &c. is good, although 
It is not ſtated that the defendant en- 
tered the cloſe, Keble v. Hickringill, 
74 

2. A decoy for wild ducks is a kind of 
trade; and therefore an action on the 
caſe will lie for maliciouſly preventing 


the wild ducks from coming to the de- 
coy, Kebie v. Hickringill, 139 


D E E D. 
1. A deed dated at B. makes it local, 


Anonymous, 1 51 
2. Enrolment of deeds, where evidence, 
Mr. H——?'s Caſe, | 109 


3. A deed declaring uſes, dated before, 
and executed after a fine levied, is good, 
if it appear that the fine was levied to 
the - uſes therein declared, Bußbel v. 
Burland, | 196 


4. A deed muſt be pleaded according to 
its operation in law, but otherwiſe of 
matters of fact, Crompton v. Ward, 


346 
56 


DEER-STEALERS, 


See ConSTABLE, 


g. Of witneſſes to deeds, Taylor v. 


If a ſtatute enact, that if any perſon or 
« perſons ſhall courſe, hunt, take in 
« toil, kill, or wound any deer, or 
5 ſhall be aii and aſſiſting therein, 
* that then every perſon ſo offending 
* ſhall forfeit ſo much,” a perſon who 
aids and a/fij's another by perſuading 
him to hunt and kiil the deer, by lend- 
ing him a dog and a horſe for that 
purpoſe, is. a principal fender, altho? 
he is not actually pre/ezt at the time 
the offence is committed, Reg, v. 


DEFENDANT. 


See PROuISsE, REMOVAL, SRERI FFS. 


KA 


1. Certicrari does not lie on the part of a 
defendant without ſpecial cauſe, Anuo- 
nymous, ; SY 

2. The defendant on an information for 
a miſdemeanor, is intitled, on plead- 
ing, to an imparlance till next Term, 
Anonymous, 5 


3. If a defendant be acquitted in the 
temporal court on an information for 
frrikmg in the church, and is proceeded 
againſt on the {ame cauſe of action in 

the 
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the ſpiritual court for brewling in the 


church, he may plead the former ac- 


quittal in bar, although they are di- 


. RinCt offences, Sawyer v. Loggin, 200 


UEMURRER, 79. 


1. Advantage of demurring to an ill 
plea, Auonymous, 2 


'2. Where the cauſe of demurrer to a de- 
claration is, that the counts are impro- 
perly joined, the plaintiff cannot enter 
a nelle proſegui as to ſome, and leave 
others remaining, Tate v. Mhiting, 
| 196 Ati. 


DEPOSITIONS. 


Depoſitions taken in Ireland may be read 
on a trial in Exglaud, to prove the re- 
cord, Lord alibam v. Lord Angleſea, 

210 ulis. 


N. 70. 
1. Of a court-leet, Brock v. Huſtler, 75 


2. Cuſtomary deſcent to the younger 
fon; gquere, if the wife's eflate for life 
ſhall break the deſcent to the elder, 

Brown wv. Dyer, 98 


3. Cuſtomary deſcents guided by the 
rules of common law, Brown v. Dyer, 
1007 


A recovery ſuffered of an eſtate in fee 
imple will not alter the nature of the 
deſcent; and therefore if huſband and 
wife, he being ſeiſed of lands in right 
of the wife by deſcent ex parte materne, 
ſuffer a recovery to themſelves for liße, 
with remainder in fail, remainder to 
the right heirs of the wife, with a 
power to the wife to diſpoſe of the re- 
verſion in fee, and they cie- without 
iſſue, and without making any Ciſpo- 
fition of the reverfion, the eftate ſha!l 
deſcend to the heir of the wife ex parte 
mater nã, Abbot v. Burton, 181 


4. 


D ETAIN E R. 


See Fog cizIR EN TRIES and 
DETAIN ERS. 
"IE 
A creditor may lawfully enter a detainer 
againſt his debtor, who is in fact reſi- 


NCIPAL MATTERS: 


dent within the walls of a prifon, 
though he be not there by compulſion, 


Anonymous, 4 Nati. 
DEVIS E AND EXPOSITION 


or DEVI SES. 


1. A deviſe of“ all my lands, tenements 
and hereditaments, to my wife and 
«© her ations,” reſereing ſo much a. 
year to be diſtributed to the poor 
of the pariſh for ever, paſſes an 
eſtate in fee, by reaſon of the perpe. 
tual charge, and not by operation cf 
the word © bereditaments,”” Smith v. 
Tindal, | 90. 102 


An action of debt may be brought ſor 
money deviſed as a legacy, Ancony- 
MCHS, 91 


A deviſe of“ all my lands, tenements 
«« and eſtate whatſoever, which | ſhall 
« be poſſeſſed of, or inveſted with, at 
« the time of my deceaſe,” will not 

' Paſs an eſtate purchaſed after the mak- 
ing of the will, Bualer v. Cole, 

| . 106. 121 


A deviſe of all my eſtate to my two 
«« pieces, tobe equally divided between 
c them during their lives, and from 
« and after their deceaſe to the right 
© heirs of one of them,“ creates a 
jointenancy, T xcierman v. Feferits, 

109 


5. Gavelkind is deviſable by the cuſ- 
tom of Kent; and it ſeems that this 
cuſtom is not confined to the county 
of Kent, Bunker v. Code, 122 not: 


6. A poſſibility clothed with an intereſt 
is devifable, Bunker v. Cole, 
127 notiss 


7. A deriſe of all ſuch lands, tene- 
ments, and eſtate whatſoever, 
wherewith at the time of my de- 
ceafe I ſhall be poſſeſſed or inveſſ- 
„ ed, or which ſhall then, or of 13ght 
% doth appertain to me,“ will not 
paſs an eſiate' purchaſed ſubſequent to 
the making of the will, Arthur v. Bo- 
kenham, 148 


; yo 


„ 


8. Adeviſe to my own right heirs wale - 
for ever” thail extend only to the beirs 
To male 
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male of the body of the teſtator, and not 
to a collateral heir, Ford v. Offulfion, 
: 189 


. Deviſe in remainder to A. and his 
heirs, and for default over, is a fee, 
Grumble ve Fones, 207 


10. Deviſe to. A. paying a ſum to B. 


within two years ; A. has a fee, Reeves 
v. Gower, 208 


11. Conſtruction of a deviſe, Wright v. 


Hammond, | 345 


12. If a copyholder ex parte materrã de- 
viſe to his heir, the lands remain de- 


ſcendible to the heir ex parte maternd, 
Smith v. Trigg, 358 


13. A deviſe of lands to 4. and B. and 


the ſurvivor of them and their heirs, 


_ equally to be divided berwixt them, 


ſhare aud ſhare alike, Barter v. Giles, 
ö | 392 


DILATORVY PLEA. 


See PLEA. 


DISCONTINUANCE 


JJ... 


1. Coſts on Diſcontinuance, &c. Anony- 


mous, : 89 
2. Buſoell v. Haynes, 170 
3. Fodurell v. Heathcot, 259 


4. Diſcontinuance of ſuit by death, 136 


DISTRESS 


1. Where a diſtreſs eſcapes, tho' againſt 
the diſtrainer's conſent, no remedy for 
damages, Zajper v. Eadorves, 21 


2. Diſtreſs cannot be after the term end- 


ed, | 204 


3. No action of treſpaſs will lie for alefſee 


for years againſt the leſſor, although 
he diftrain without cauſe, Anonymous, 
© 207M 209 noris. 


DEY OK CE: 


See HusBAaNnD and WIr E. 


Children born nine months aſter a di- 


vorce à menſd et there are baſtards, un- 


leſs the huſband's acceſs be proved, St. 

George's Seutbwvark v. St. Margaret's 

Weftminſfter, 106 
DONOR. 


If a donor receive a rent with a condi- 
tion to re-enter, a recovery will not bar 
it; alter if the condition be to re-enter 
for non-payment of a ſum in groſs, 
Page v. Hayward, 

DOW E R. 


In dower againſt an infant, an admiſſion 
to proſecute by his next friend, is good, 
Spiller v. Anarews, | 262 


DRAMA. 5 
See STAGE. 
DUCK 6 


See Decor. 


E. 


EJECTMENT. 


See DECLARATION. 


EF; duns cannat be changed in /cire fa- 
cias upon jucgment in ejed ment, Fofter 
v. Buraen, | 263 


2. Antient demeſne pleaded to an eject- 
ment, Morris's Caſe, 301 


3. In ejectment, the declaration muſt be 
perſonally delivered, if the defendant 
can be found, Taylor æ. Fefts, 302 


4. A perſon who has mortgaged a copy- 
hold eſtate, is not a competent witnefs 
in an ejectment concerning it, Ancny- 
—_— + 958 


ELECTION. 


If, during the election of a member of par- 
liament, a voter, in the preſence of the 
candidate, hold up money in his hand 


and fay, * Theſe guineas are Mr. 4's 
| „ (the 


61 rotiy, 
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& (the candidate) ; they were given 
«© to me to vote for him; he has bought 
% my vote; and he ſhall have it;“ the 
words are actionable, Bezdifſh v. Lind- 
9; 194 
6. 


If an elegit be executed for part of the 
judgment on the goods of the defendant, 
artd a nibil returned as to his /ards, the 

© plaintiff may have a ca. /a. for the re- 
mainder of the debt; for an elegit on 
3 nibil returned, is nothing more than 

a fieri facias, Beacon v. Peck, 311 


SNGLISH. 


All proceedings whatſoever which con- 
cern the adminiſtration of juſtice ſhall 
be in the Engliſb tongue and language 
only, | 237 notis. 


ENROLMENT T. 
Enrolment of deeds, where evidence, 
Mr. H——?*; Cafe, 109 
ENTRY. 


1. If a donor receive a rent with a con- 
dition to re-enter, a recovery will not 
bar it; alter if the condition be to 
re- enter for non payment of a ſum in 
groſs, Page v. Hayward, 61 notts. 


2. Judgment in a conviction cf forcible 
entry may be entered by quod ſiuis im- 
Ponatur, or ides confideratuun ; if the for- 
mer, it is removable by certiorar:; it 
the latter, by wwriz of errar, Reg. v. 
| Layton, | 


ERROR 


1. Rules abovt bail in writs of error, 
Morris v. Spencer, 


Vs Gibbons 5 


3. Judgment arreſted for error in an in- 
dictment of perjury, Reg. v. Gunn, 66 


4. A writ of error is a ſufer/edras to all 
proceedings on that judgment, Anony- 
mus, | 


my mou, 7 


230 


* 
2. Error ont of Ireland, Bi of Cleyne 
| - O83 : 


| 70 
| 5. Debt hes pending a writ of error, _ 


6. Sed wide, 78 noti, 


7. Writ of error for a /uper/edeas without 
notice, Anonymous, 107 


8. It is error in an indictment on a fla. 
tute, to omit ſtating the prorogation of 
the parliament at which it was made, 
Reg. v. Hickeringill, 113 


9. An indictment againſt divers perſons 


charging ** that they unlawfully, riot. 
* ouſly, and routouſly aſſembled to the 
« diſturbance of the peace, and with 
force and arms the door of a certain 
& houſe, called the Guiithall of the 
« borough of B. broke, &c.” is bad, 
for it ought to have ſtated whoſe houſe 
it was, Reg. v. Soley, 116 


10. The Court will not aſſign counſel on 
an outlawry in treaſon, until the pri- 
ſoner has thewed material error, Reg. 
v. Lord Griffin, 7 168 


11. Error on a blank declaration, yet 
judgment affirmed, Neſſon v. Collins, 


219 


1 Error on a judgment in Jreland af- 


figned here by attorney, Anonymous, 

| OS a? 

13. No ſpecial bail in error on a bot- 
tomree- bond, Bull v. Cliften, 260 


14. The Court will not reject an aſügn- 
ment of errors, thovgh evidently for 
delay, Fofter v. Burdett, „ 


15. When coſts are allowed in error, Ear! 


D. Coleman, 


397 
16. The error of making time and place 
parcel of the iſſue, is aided by the ſta- 
tutes of Jeofails, Camber v. Mane, 342 
17. Error on a judgment in an eſcape, 
Jackjon d. Humphreys, 9 
18. Of writs of error from Ireland, 
Anneſiy v. Dixon, '- B64 
19. Execution pending a writ of error is 
ill, Langthern v. Taylor, 197 


ESCAPE. 

1. A priſoner cannot be retaken on an 
eſcape if the plaintiff has diſcharged 
him, Anonymous, 4 

. Nor 
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2. Nor can the ſheriff retake him after a 


voluntary eſcape, Atkinſon v. Fameſon, 


cited, 3 dts. 
A remanet in cuſtodid charges only the 
marſhal after an eicape, Anonymous, 4 


| 4. In an action of eſcape againſt the ſhe- 
r.# of London, it is ſufficient to ſhew 
tuat the plaintiff levied a plaint againſt 
the party, and that he was charged in 
cultody; Fackfon v. Humphrezs, 69 
5. A Sheriff is liable for the eſcape of a 
priſoner committed to the gaoler, Reg. 
v. Belwood, of do 
6. Conſtruction of a bond to fave harmleſs 
. again{t eſcapes; Hacket v. Tilly, 93 
7. The ſheriff may briog an action for 
an eſcape againſt a priſoner before 
he has paid the money, Sheriff of Nor- 
awichy. Bradſhaw, cite, 135 notis. 
8. If a priſoner eſcape from a commit- 
ment under an order of chancery for 
hindering the execution of a decree, 
he cannot be retaken on an ape 
warrant under the ſtatute 1. Ann. c. 6. 
Paine s Caſe, 85 279 
9. A priſoner who cſcapes and returns is 
in lawful cuſtody, Anonymous, 341 
10. No eſcape can be where the arreſt is 
illegal, Lultia v. Benin, 50 


K 
See Cory Hol ps, &c. 


ESTATES TAI I. 


Seer Deyi5E. 

E S T RA V. 
Tender of amends for keeping an eſtray, 
Henly v. Vel, 89 


EVIDENCE. 
1. Where .enrolment of deeds ſhall be 
evidence, Mr, H——7's Cafe, 109 


2, [n all cafes where the original would 
be evidence if produced, and is of a 


public nature, an immediate ſworn copy 


thereof is admiſlible in evidence; for 
as all perſons have a right to the evi- 


Vor. XI. 


dence which documents of a public 
nature afford, they might otherwiſe 
be required to be exhibited at differ- 
ent places at the ſame time, inch v. 
Clarke, cited; | FA notts. 
3. Pariſh books are of this public na- 


ture, and conclufive evidence as tb the 
matter of which they are the. proper 


regiſters, Stainer v. Droitavich and 


| Day v. May, cited, 134 notise 


4. In murder, a diſcourſe antecedent to 


the fact may be given in evidence, 
Leung v. Slaughterford. 229 


5. A bill in chancery, in the culody of 
one of the fix clerks, may be read in 
evidence, Niley v. Adams, 276 

6. How depoſitions taken in Ireland may 
be made good evidence in England, 
Lord Aitbam v. Lord Angleſea, 

| 210, 211, 212 


7. In an action by the huſband for aſ- 
ſaulting his wife, whether the wife may 
de evidence, Anonymous, 224 


8. The evidence of one irregularly diſ- 


franchiſed refuſed, Brown v. Corpora- 


tion of London, | 225 
9. A factor may be evidence for his ma- 
ſter, Maſon v. Hog den, 226 


10. An infant under twelve years of age 
may be evidence if he knows the na- 
ture of an oath, Young v. Slaughter 


n. = 
11. The maſter is no evidence of paying 


money; contra of a ſervant, Theobald 


. Tregott, 4 261 
12, One rot a witneſs to a deed may be 
evidence of its execution, Taylor's 
Cafe, 262 


TEU 
See BiLLs or ExcETT IO. 


1. Whether exceptions can be taken in 
arreſt of judgment of a. miſdemeanor, 
after the four days have elapſed and 
judgment ſigned, Reg. v. Brown, 86 


2. A bill of exceptions, or the minutes 
thereof mult be tendered in writing at 
the trial, or the Judge may afterwards 
| refuſe to ſigu it, right v. Sharpe, 175 
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EXCOMMUNICATION. 


1. An inhabitant of Yorkſhire excom- 
municated in Worceſter dioceſe, Villi- 
mot v. Chancellor of Morceſter, 83 


1 Excommunication muſt be ſhewed 


ſince act of pardon, Reg. 9. Digg. 173 


EXCOMMUNICATO 
CAPIENDO. 

1. The figzifcavit on an excom. cap. muſt 
ſhew the party commoraat in the dio- 
ceſe, Reg. v. Digg, | 172 
2. There muſt be forty days between the 
fignificatit and excom. cap. ibid. 
3. It muſt appear in a writ of excom. cap. 
that ihe crime was of eccleſiaſtical 
8 cognizance, Reg. v. Haynes, | 
4. A writ of excom. cap. for matters ec- 
. . clefaltical, without ſtating them par- 
ticularly, is bad, Reg. v. Blower, 173 
A ſoldier in cuſtody on an excom. cap. 
_ ſhall be diſcharged, Anonymous, 151 


EXECUTION. 
Os. See Warts. 


= 


. A commitment by a juſtice of peace is a 
commitment in execution, Anonynens,4 5 


2. One in execution for a fine is not 


"2 bailable, Layten's Caſe, | 7. 
3. Execution taken out pending a writ 
of error, Largitorn v. Taylor, 197 
4. A perſon who inliſts into the army, 
after verdict againſt him, may be taken 
in execution, Maſcal v. Days, 


Vowſon, | 252 

Execution executed after a writ of 
error allowed, though without notice, 
is ſuperſedable, but notice is neceſſary 
to bring the party into contempt, An: 
ee, | | 
7. How execution may be ſued out, Eyre: 
K D. Harareſs, 280 


eros 
Sce PROMISE, 


1. In an efumpfit by an executor on a 
_ © promile made to the teſtaior above fix 


— 


6. 


9 


234 
5. The ſame poirt adjudged, Maſon v. 


272 


years before the action brought, if the 
defendant ſay to the executor within 
the fix years, ** Prove that I had the 
« goods and I will pay you,” and 
he proves it on this trial, this promiſe 
will maintain the iſſue of v aſump/ic | 
infra ſex annos, Heylin v. Haſtings, 

cited, 8 5 


2. If an obligee make the obligor his ex. 
ecutor, it is a releaſe of the debt, al. 
though he dies before probate granted, 
Wang ford v. Waagferd, 33 


3. An executor de /ox tort cannot purge 
his tortious act, after an action brought 
againſt him, by delivering over the 
goods of which he has taken poſſeſſion 
to the rightful ag miniſtrator, though 
he may diſcharge himſelt by delivering 
them over previous to the commence- 
ment of the action, Keble v. Ofbafter, 
Ec. cited, 39 is. 


4. If a debtor make his creditor and an- 
other perſon executors, and the credi. 
tor neither proves the will, nor acts as 
executor, he may maintain an action 

againſt the other tor his demand on the 
teſtator, Rawling jon v. Shaw, cited, 

; 39 notre, 


5. In aſumgſit the executor ſhall pay coſts 
where money was received after teſtz- 
tor's death, Modely et Ux. v. Tork, 
135 
6, An executor may ſupport an action 
in his own right for money had and 
received after the death of the teſtator; 
and wherever an executor or admini- 
ſtrator can bring the action in his own 
right, yet brings it as executor or 
adminiſtrator, and is non-ſuited, he 
ſhall pay coſts, 135 1011 


7. A bond- debt due to the wife, in the 
character of executrix of her former 
huſband, cannot be aſſigned under 
a commiſſion of bankruptcy againſt her 
ſecond huſband, Zudlow v. l 

5 13 

8. An executor cannot waive a term of 
years, Billing fworth v. Spearman, 170 


9. When an executor brings an action as 


executor, where he needs notname him- 
ſelf executor, and it goes againſt him, he 
muſt pay cofts, Fenkizs v. Plome, 174 
| | 10 Piainif 


10. Plaintiff brought aſumpſit for money 
had and received of his teſtator, after his 
death, by the defendant to the uſe of 
the plaintiff, as executor, and was 
nonſuited; and it was holden that the 
plaintiff ſhould not pay coſts, becauſe 
he could not ſue otherwife than as exe- 
cutor, and that it was immaterial whe- 
ther the money was received by the de- 
fendant ſince the death of the te ſtator or 
before, Elwoayt v. Moc atto, cited, 17 4notzs 


11. A me executrix moſt join with 
her huſband, Thompſon v. Pinchell, 
| | | „ 

12. In what caſe au executor ſhall be 
bound by the inventory exhibited on 


proving the will, Anonymous, * 


13. An action againſt an executor of an 
adminiftrator, ſtating that he had con- 
verted the goods of the inteſtate to his 
own uſe, is ſafficient, Hoesch v. Thorn- 
hill, | | 1 


14. Where damages for not repairing a 
farm ſhall be recovered by the heir or 
executor, Anonymous, 45 


15. If one of two executors be an infant, 
and buthappear by attorney, the judg- 
ment is erroneous, Kinerſlen v. Fref- 


cobaldy, | - 411 
EXTENT. 
The doctrine of extents diſcuſſed, Cotes 
v. Robinſon, 371, 372, 373, 374 
EXTORTION. 
1. Indictment againſt the collectors of a 


tax for falſly extorting money under 


colour of their office, Keg. v. Atkinſon 
ET | 79 


2. Whether articles exhibited againſt a 
clerk of the peace under 1. Vill. and 
Mary, c. 21, charging him with © ex- 

4 tortion, viz. that he exacted and 
*« forced from ſuch a perſon more than 
« his juſt fees, are ſufficiently certain, 
Reg. v. Clerk of the Peace of Cumber- 
land, et, is e Db 0 


3. To extort money by means of a threat 
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to indict the party of perjury, is an in- 
dictable offence at common law, Reg. 


v. Woodward, © 137 
4. Every extortion is an actual treſpaſs, 
Reg. v. Nocd ward, 137 
F. 
r AC O R. 


t. A merchant brought an action of ac- 
count againſt his fa&or, and charged 
bim as receiver of divers goods and 
- merchandizes. The plaintiff had judg- 
ment quod computet, by default. The 
defendant pleaded before the auditors, 
and the plaintiff demurred to the plea, 
and judgment for the plaintiff. On a 
motion in arreſt of judgment, HALE, 
Chief Juflice, ſaid, the defendant ſhould 
have been charged as bailif, but be 
ſhould have demurred to the declara- 
tion, and cannot take advantage of it 
after judgment uod computet, Buraett 
. Thurle, cited. 


2. A factor may be a witneſs, Maſon v. 
Hog ſden, ; | _ 226 


"FALSE.LATIN 


1. Falſe Latin will vitiate a writ unleſs 
where the writ ſets forth the whole caſe, 
as in an action upon the caſe, Gilling- 
ham v. Gatetly, _ "PLP 


2. Falſe Latin will not vitiate an indict. 


ment, Rex v. David, : 399 


FALSE PRETENCE. 


The deceitful receiving of money from 
one man to another's uſe, upon a falſe 
pretence of having a meſſage to that 
purpoſe, is not puniſhable by acriminal 
proſecution, becauſe it is accompanied 
with no manner of artful contrivance, 
but wholly depends on a bare raked lie, 
againſt which common prudence and 
caution may be ſufficient ſecurity, Reg. 
d. Grantham, 222 70tise 


Ii 2 


\ 
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- 187 notis. 
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FALSE R ETUR N. 
See RETURN. 


"FALSE TOKENS. 


See Fx AUD! 
F ARM. 
Not repairing one, Anonymous, 45 
FEE. 


See Devise and F. INES. 
1. The operation of the word e heredi- 
% tament'“ in paſſing a fee, 89:44 v. 
:-T andlab, © - | 91. 102 


2. Where a remainder in fee is not bar- 


rable by tenant in tail, nonymors, 121 


3. If s copvhotder having an eſtate pur 


duft vie, ſurrender all his eſtate in poſ- 


ſeſſion, remainder or expectancy, to the 


aſe of his will, and afterwards take the 
Fee by diſcent, and then diſpoſe of the 


tee by will, the fee uin not paſs, for he 
had not the tee at the time of the ſur- 


render, {35or v. Coaoling. cited, 
SEE 925 130 2077s 


4. A deviſe in remainder to A. and his 


- theirs, and for defauk over, is a fee, 


runde v. Fonts, 207 


3. A deviſe to 4. paying a ſum to B. 
within two years; 
. Gorvers Fe. Zr 


E&P MSN: 
See Acces:ories and Dere- 
STEALERSs -. : 


208 


An indid ment of felony quaſked, Reg. 
v. Gre fiib, F- 3 207 


FEME- COVER T. 
See BAsT ARD, aud HuSBaxD ard 
£4] = Wie vm. 5 5114s, 

3. If a plaint be levied againſt a ene 
ele in an inferior court, and ſhe remove 
it by habeas corpas and put in bail as 
a feme fole, yet if the plaintiff declare 


againſt her as ſuch, ſhe may plead co- 


'*. walds, : 
2. Cuſtom of London to ſue a feme-covert 


— 
- 


trading as a feme ſole, Mrs. Poole“ 


A. has a fee, Recues 


142 


Cafe 


225 


FEOFFMENT. 
Feoffment with warranty, Anonymous, 91 


FINES TO USES, &e. 


1. If a tenant for life levy a fine, it car- 
ries a fee, but he commits a forfeiture, 
Smith v. Tindal, 10, 


2. The nature and effects of fines and 


common recoveries, as to the raifing 
and altering of uſes, 463et v. Burton, 

> | 181, 182, &c. 

3. A deed, a fine, and a recovery but 
one convey ance, 414d. 184 


4. Huſband and wife levy a fine, and four 
years aſter, by deed, declare the uſes; 
ihe uſes are well raiſed, Bujpei v. Bur- 
land, | 1,6 

5. Afire levied, but no declaration of uſes, 

and afterwards a recovery ſuffered ; 
gare, whether to the uſe of the co- 
nufor or conuſee, Lord 4libam v. Lord 
Axg leſca, 210 


FINES axp PENALTIES. 


Sce Deed. 


1. A juftice who has power to {et a fine 


has power to bail, Anonymous, 52 


2. One in execution for a fine is not beil- 
able, Layton's Caſe, 59 


3. If a copyhold be /arrendered, and a 


Vne aſſeſſed, but no admitiance, the heir 
of the furrenderee has no title, Brow? 


D. Dyer, 73 


4. The lord is not entitled to the fine 


until after admittance, Broꝛun v. Dyer, 
| ED 73 
5. If a tenant in tail, with remainder in 
tail, levy a fine fur conaſunce, c. to 
A. B. and his heirs in order to make 
him tenant to the præcige, without de- 
claring the uſes of the fine, the free - 
hold veſts in J. B. and therefore if a 
writ of entry be brought againſt him, 
and he vouches the cognizor rn 
ne, 
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fine, the common recovery thus ſuffer- 
ed, is good. —AND NOTE, Depoſitions 
taken :n /reland may be read on a trial 
in England to prove the record, Lord 
Altham v. Lord dAngizj:a, 210 


6. The 29. Car. 2. c. 3. 1.7. extends 
only to f angers, and not to parties to 
the fine, ibid. 244 


7. Ona reſcous returned, a ſmall fine may 
be impoled, Rex v. Vaux, 287 


FLEET PRISON. 


If the warden of the Fleet Prifon be ſued 
by an attorney in the King's Bench in 
an action for an eſcape, he may plead 
that he is an officer of the Common. 
Pleas, Twiford v. Huggins, 404 


FORCIBLE ENTRIES and 


See Ex TRY, Loxpon. 


1. A juſtice of peace's power in forcible 
entries deſcribed, Anonymous, 43 


2. A tenant at will cannot juſtify a for- 
Cible entry until he has been cre years 
in poſſeſſion, 1644. 43 


. The ſame juſtice may make a record 
of forcible detainer, and fine the of- 
fender; but if he commit the offender, 

he mutt do it immediately upon the 


fact, Layton's Caſe, 47 


4. On a record, on view, of a forcible 
detainer, the party may plead three 


years quiet poſſeſſion, ibid. 47 


5. Of commitment in forcible detainer, 


8 Anonymous, | G2 


6. A conviction of forcible entry quaſhed 
for want of manu forts, Reg. v. Baker, 


233 


7. An indiQment of forcible entry muſt 


ſhew the kind of eſtate of which the 


party was poilcſied, Reg. v. Depuke, 
273 


5 FOREIGN ATTACHMENT. 


See ATTACHMENT, 


FORFEITURE OF. ESTATES. 
See Pines To Usts. 


In what caſes copyholders mall forſeir 
" eltates, Anonymous, | 94 


2. The truſtees for ſelling the forfeited 


eſtates in Ireland were not impowered 
to judge what eſtates were forteited, 
Anneſley Vs Dixon, 104 
FORGERY. 
1 Scienter”” neceſſary in an indictment of 


forgery, nn. 3 
Sed quere. | 
FORM. 

1. Of notice of bail, Anonymous; 2 

2. Of declaration on a ſpecial un t. 

Roberts v. Hamilton, 326 


FRANCHISE. 


A capital burgeſs cannot be disfranchiſed 
fur preventing a corporation from re- 


ceiving a toll pregended to be due to 


it by preſcription, Reg. p, Vicars, 214 


FRAUDS, Page 222. 


1. If two collectors of rates collect money 
fraudulently from the ſame perſon, they 
may be indicted for ĩt icintiy, Reg. v. 


Atkinſon et al. 59 
2. Fraud muſt be by falls tokens, Rex 
. Wilders, 309 


3. An indiciment £ for a frand cannot be 
quaſhed on motion, Rex wv. Gibſon, 


FREE-BENCH. 


Whether, if a copyholder die, and his 


wite has her free-bench, this excreſ- 


cent eſtate do not fo take away the 


diſcent, as if the ſon die before the 
eſtate actually came to him, that then 
the next heir to the father ſhall claim? 
and whether this will not make a paſſeſſio 
fratris? Brown v. Dyer, 70 


FREEHOLD AN FREEHOLDERS. 


1. Difference between fre eholders and 
copyholders, Anonymous, 53 
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Cumberland, 


FREEMAN. 
; See Cox rok ArIONs, Lox pox. 


80 


4 
GAVELEIND. 
1, Gavelkind is deviſable by the cuſtom 
of Kent ; and it ſeems that this'cuſtum 


is not confined to that county, Brunker 
VV. Cook 3 | 


2. By the cuſtom of Kent, gavelkind 

cuſtom will not paſs gavelkind lands 
rchaſed after the making of the will, 

although the words are, all ſuch 

& lands wherewith at the time of my 

«© deceaſe I ſhall be poſſeſſed of,” Ar- 

thar v. Bokenham, 160 
GENERAL PARDON. 

Sce PARDON. 


GOODS. 


Sce Exkc uro. 


of B. upon a precedent conſideration, 
veſts the property of the goods in B. 
Atkins v. Berwick et al. 295 


ed by a Jena fide pure haſe of them ia 
tion, Daviller v. Herring, . 319 


1. An infant muſt bring an appeal of 
depth by guardian; and if it be enter- 
ed in propris ferſend, he ſhall not be 

received, Smirh v. Bowen, 216 


2. The office of clerk of the peace is a 
freehold, Reg. v. Clerk of the Peace of 


lands are deviſable by wy!, but this 


1. A delivery of gcods to . to the uſe 


2. The property of goods ſtolen is chang- 


martet overt for a valuable confidera- © 


2. IF an infant bring an appeal in his 
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own perſon, inſtead of by gvardian, 
and the appellee will not plead the in- 
fancy in abatement, the Court, on in- 
ſpection of the appellant, may abate the 


writ ex officio, ibid. 216 


HABEAS CORPUS. 


See CoMMITMENT. 


— 


1. If a plaint be levied againſt a feme ole 
in an inferior court, and ſhe remove 
it by Sabeas corpus and put in bail as 
a feme ſole, yet if the plaintiff declare 
againſt her as ſuch, ſhe may plead co- 
verture in bar, Ethering.on v. Reynolds, 
5 "43 

2. In the ſuperior court the proceedings 
are de n.ve, and the Court takes no 
notice of the proceedings below, or of 
what preceded the habcas corpus; but 
the courſe is in ſuch caſe to move 
the matter to the Court upon the b4- 
keas corpus, and the Court will grant 
a procedindo ; for tho" a habeas corpus 
be a writ of right, yet where it is to 
abate a rightful ſuit, the Court may re- 
fuſe it, ibid. 143 notis, 

3. The Court will not grant a habeas 
corfas to bail a perſon charged with 
larceny, Reg. v. ickal, 261 

4. A reſcue from the bailif on a hne 

* proceſs, while removing under a habeas 
corpus, will nat excuſe the ſheriff, 

 Crempron v. Varl. 3347 


HE IR axv ANCESTOR, 
See Deviss, Exkcuros. 


1. If a copyhold be ier endered, and a fine 
aſſeſſed, but no admrriance, the heir of 
the ſurrenderee has no title, Brown v. 
Dyer , 5 | * 


2. Iſſue male taken for heirs male, Hard- 
a avick v. Ganmball, TS 
3. A deviſe to my ownright heirs male 
for ever, ſhall extend only to the heirs 
male of the body of the teflator, and not to 
a collatzral bir, Ford v. Ofulfton, 189 
„ : 4. Cove- 
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Coveaant by the keir for a breach in 
the time of his anceſtor, Anonzymons, 
45 

HEREDITAMENT. 


he word © hereditamentꝰ will not paſs 
a fee, Smith v. Tindal, G1. 104 not. 


HIGHWAYS. 
1. If A. be aſſaulted and ſe zed on the 
highway in the hundred of B. but led 
thence and robbed in the hundred of C. 


the hundred of C. is chargeable, Cooper 
ov. Baſing ſtole, 


2. An indictment for not repairing a 
highway, ſtating that it was fo ** nar- 
« row, dirty, and clayey, that people 
** could not paſs,” is inſuſfficient, Ræg. 
v. Inhabitants of, Stratford, = 

3. To an indictment for not repairing a 
highway, a plea that the inhabitants of 
a particular diftrict ought to repair it, is 
an admiſſion that the way is a highway, 
Reg. v. Brown, : 273 


4. Indictment for not repairing a high- 
way ratioze tenuræ, without ſaying /az, 


is good, Rex v. Corrot, 0 JON 


HOUSE OF CORRECTION. 


The keeper of a houſe of correction can- 
not be diſplaced by the ſeſſions without 
cauſe, Reg. v. Apſrcy, <=; "BOS 


HUE AND CRY, 
See HuNDaED. 


HUNDRE D. 
Ste Hionways. 


1. An inhabitant of a particular /cet is not 
thereby exempt from ſerving the 
office of y1GH CONSTABLE of the 
bundred, Reg. v. Jennings, 215 


2. In an order made by wo juſtices to 


tax pariſhes in aid, it muſt appear that 
the pariſhes taxed are within the Y- 
ared; and therefore if it only ſtate 


them to be within the county, it is bad ; 
for by 43. Eli. c. 2. it is the ſeſſions 
only that can tax the county, if the 


hunared be unable to afford relief, Sy, 
Benedict v. St. Peter's in Norwich, 

269 

3. See more, Rex v. Milland and Rex 

. Holbeach, ibid. notise 


4. Declaration on the ſtatutes of hue and- 


cry againſt the hundred, Pole v. Flint, 

3 323 

HUSBAND any WIFE. 
See Evinegxce. 


1. Settlement to huſband and wife for 


hte, remainder to truſtees for years, 
Andreu v. Sirowd, 88 


2. A bond debt due to a wife, in the cha- 
racter of executrix of her former huſ- 
band, cannot be aſſigned under a com- 
miſſion of bankruptcy againſt her ſe- 

cond huſband, Ludlow v. Brovning, 
138 


3. If a married man marry another Wo- 


man, and receive the rents of her 
eſtate, ſhe may maintain an 7rdebitatus 
efjumpfit ag ainſt him to recover them, 
as for monies received to her uſe, her 
d. Vallis, 146 
4+, Whether an action of debt will lie 
againſt a huſband alone for rent on a 
leaie, to which he is only intitled in 
right of his wife, Billing fworth v. 
Spearman, : 109 


A fame executrix mpft join with her 


© huſband, Thomp/on Y. Pincbell, 17 


6. A recovery ſuffered of an eſtate in fee 
ſimple will not alter the nature of the 
deſcent; and therefore if huſband and 
wife, he being ſeiſed of lands in right 
of the wife by deſcent ex parle na- 
tern, ſuffer a recovery to themſelves 
for life, with remainder in tail, remain- 
der to the right heirs of the wife, with 


a power to the wife to diſpoſe of the 


reverſion i fee, and they die without 
iſſue, and without making any diſpo- 
ſition of the reverſion, the eſtate ſhall 
deſcend to the heir of the wife ex pare 
maternd, Abbot v. Burton, 1 
. A probate of a will made by a feme 
covert cannot be granted without the 
huſband's conſent, Anonymous, 224 


8. In an action of aſſault by a huſband 
-Ft 4 „„ 
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for an intent to raviſh his wife, his 
wife is a competent witneſs, Anony- 


9. The general role is, that huſband and 


wife cannot be witneſſes for or agaicſt . 


each other, Anonymous, 224 


10. See exceptions to this rule, 


20. notis. 


11. A huſband is not obliged to pay 
debts contracted by his wife after 
elopement, Ha. v. Gates, 241 


12. A declaration in an action of aſſault 


and battery by EHand and wiſe, 


ſtating that the defendant, on ſuch a 


day, drove a coach over the wife and 
bruiſed: her, by reaſen whererf the 
huſband laid oat divers ſums of money 
for her cure, et alia enormin iiſſlen 
intulit ad grave dammm igſorum, iS 
good, though entire damages be given; 
for the per guod is only laid in aggra- 
vation, and the alia enormia too general 
to ſoppoſe damages given for it, 704 
et Lr. v. Redford, 264 


HUSTINGS, COURT QF. 
See Lowpox. 


HYPOTHECATION. 
An bypothecation bond given at land by 


the maſter of a veſſcl, for neceſſaries to 


ſupply damage done by Frets of wea- 


ther at ſea, is good, Jobnſon v. Sig- 
pin, 


ET 


JEOFAILS. 


1. After verdict, no advantage can be ta- 
ken of an ill plea, but it may be aided 
by the Statute of Jeofails, Apory- 
94S 2 

2 The error of making time and place 

- parcel of the iſſue, is aided by the 
Statute of Jeoſails, Enoicr v. ade, 
i” e 


8 


IMPARLANCE. 
A See IN DICTMENT. 


1. An imparlance ought not to be grant. 
ed unleſs prayed by the party, {nony.. 
ar, 2 


2. A plea in abatement not allowed or- 
dinarily after a general imparlance, 
Anonymous, 2 


3. But may be pleaded after a ſpecial im- 


parlance, ibid, notis, 


4. Defendant on an joformation for a 


miſdemeanor is intitled, on pleading, 
to an impariance until the next Term, 
Anonymous, 5 


5. A ſpecial imparlance muſt be moved 


for, and reaſons ſhewn fer it. A ce. 
NERAL RULE OF Cour, 78 
INDEBTTATUS ASSUMPSIT. 


4 Sce ACTION. 


' | 
1. If a married man marry another wo- 
man, and receive the rents of her 
eſtete, ſhe may maintain an indebitaty; 
umi againſt him to recover them, 
as for monies received to her uſe, 
Aber v. Wallis, 146 


2. Indebitatus aſumpfit lies not by C. 
againſt B. for money ordered by A. to 
be paid by B. to C. CI. ford d. Heri y, 

ö ; : B47 

3+ Indebitains ofſum?/it on a bill of cx- 
change againſt the drawer, Horn v. 
Couper, Bo 


INDICTMENT. 
1. Precuring a wrong venue tor the trial 
of an indid ment, is a forfeiture of the 
TecCCgnizance, fron mous, 4 


2. Fermerly, if a perſon indifted did not 
came in voluntarily, but wes brorght 
in by recognizance or babes corpus, he 
was obliged to plead and try ianter; 
but this. was thought hard, ard if be 
came in upon the firſt proceſs, he had 
an imparlance of couric, Ancmmous, 5 


3. If a proſecutor remove an indictment 
found at ſeſſions into the king's bench, 
and the defendant obtain a , prin 
from the arturney-general, and carty 


i; 
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it down at the next aſſizes by proviſo, 14. An inditment ſtating that the defen- 


ewithout leave firft obtained from the 
Court, and is thereon acquitted, the 
Court will grant a ze trial, Reg. v. 
Sir Jacob Banks, 33 


4. A conſtable may be indifted for un- 
« lawfully, obſtinately, and contemp- 
« taouſly neglecting and refuſing” to 
make a return of what he has done 
under a warrant of diftreſs, directed 

to him on a convitlion on a penal ſta- 
tute, Reg. v. Wiat, | 53 


la an inditment for a non-feafance, 
4 contra pacem is not neceſſary, Ano- 
nymous, | | | 55 


6. Indictment for a conſpiracy in charg- 
ing one with being father of a child is 
 g00d, without averring that the child 
was in fact a baſtard, Reg. v. Baſs, 55 


7. An indictment for not repa' ring a high- 
way, ſtating chat it was * ſo narrow, 
« dirty, and clayey, that people 
% could not paſs,” is inſufficient, Reg. 
v. Inhabitants of Stratford, 56 


3. An indictment will lie againſt an officer to 
whoſe cuſtody a perſon is committed 
for further examination, for not carry- 
ing him to priſon, although he produce 
' the priſoner on the day of the next 
examination, Reg. v. Johnſon, 62 


9. An indictment for perjury found at the 
ſeſſions in Norfolk, ſtating that an 
act was done at Veſminſter in the 
county of Midaleſex, Ax o that the 
defendants did commit perjury at Theed 
in the county aforeſaid, is bad, Reg. v. 
Gunn, | : 66 

10. An indictment may be found at n 
for perjury and barratry, ibid. 67 


11. Bat fee this ſubject further diſcuſſed, 


16d. notts. 


12. Inditment againſt the collectors of a 
' tax for falſely extorting money under 


colour of their office, Reg. v. Atkinſon 


et al. | | 72 


21. If two collectors of rates collect mo- 


ney fraudulently from the ſame perſon, 
they may be indicted for it jointly, 
W 3 


dants ** unlawfully, riotouſly, and 
«+ routuouſly aſſembled themſelves to- 
„ gether, and hindered the members 


«« of a corporation from eleftiog a 


„ bailiff,“ is inſufficient, unleſs it ſhew 


that the defendants aſſembled for an 
_ unlawful purpoſe, and committed an 


unlawful aft, Reg. v. Soley et al. 100 


15. An indictment on a ſtatute omitting 
to ſtate the prorogation of the parlia- 
ment at which it was made is errone- 
ous, Reg. v. Hickeringill, 113 

16. An indictment for entering a field 
and carrying away twenty oaks there 

- growing, is good for the tręaſ, and 
bad as to the aſportation, Reg, v. 
Harris, 113 


17. In an indictment for not executing a 
warrant founded on a /ummary convic- 


tion, it is ſufficient to ſtate that the 


party was in due form convifted,” 
Reg- Vo Paxulett, 1 14 


18. An indictment for unlawfully and 
riotouſly entering the Guildhall of a 
borough, and preventing the burgeſſes 
from eiecting a bailiff of the corpora- 
tion, muſt ſhew the authority of the 
corporation to ele& ſuch bailiff, Reg. 
v. Soley et al. | 115 


19. An indictment againſt divers perſons, 
charging that they unlawfally, 
«« rictouſly, and routouſly aſſembled to 

* the diſturbance of the peace, and 


* 


< with force and arms the door of a cer- 
% tain houſe, called the Guildhall of the 


© borough of B. broke, &c.” is bad, 


for it ought to have ſtated wuhc/e houſe 
it was, | 


20. In an indictment for entering a field 
and cutting down trees, the word; 


«« there growing, the goods and chat- 


tels,“ &c. may be rejected as ſur- 
pluſage, Reg. v. Harris, 121 


21. An indictment will lie at common law 
for extorting money hy means of a threat 

to indict the party for perjury, Reg. v. 
Mood ard. Hg ee 137 
22. An indictment will not lie where a 
ſtatute points out a particular xemedy, 
fg · v. Em... 

| | 23. Writing 


ibid. 116 


it 
[ 
| 
* 
F. 
! 
: 
| 
| 
1 
1 
| 
1 
| 
N 


—— —— 
0 7 _ a — —— = — — — — — A. — ——— 
— — — ——— ttnanenes HR 2 
—ͤ—ĩ— ᷣ— in en — —2Z — - —- A — — . : any — * 
Sh - * 


A TABLE OF PRINCIPAL MATTERS. 


| 2g. Writing an obſcene book is not indict- 
able, but punithable only in the ſpiri- 
tual court, Reg. v. Read, 142 


24. Tis denied to be law, ibid. notis. 


25. An indictment quaſhed, becauſe in the 


caption it was ſaid ↄre burgo predia. 
inſtead of Burgi predie.; fo that it did 
not appear that the jury were of the 
borough, Anonymous, Pe 
25. An inditment will not lie for ſaying 
of a puftice of the peace, He is a fool, 
an aſs, and a coxcomb, for making 


*© ſuch a warrant, and underſtands no 


e more how to make a warrant than 
*© a ſtick-head,” Reg. v. Wrightſen, 
| 166 
27. An indictment for ſaying of a juſtice 
of the peace, You are a rogue and 
% a raſcal,” quaſhed on demurrer, 
Rex v. Langley, cited, 167 noris. 


28. He is a buffle- headed fellow, doth 


c not underſtand the law, and hath not 


done juſtice, held not indictable, 


Reg. v. Darby. cited, 167 noris. 


29. No irdidt ment ligs on the ſtatute of 
uſury, Reg. v. Dye, 174 
39. Wherever a ſtatute prohibits the do- 
ing of anything, and preſcribes a par- 
ticular mode of proceeding againſt the 
offender, that mode only maſt be pur- 
ſued, and not the common-law me- 


thod of indictment, ibid. 17. nobis. 
31. An indidment will not lie for ſaying 


of a juſtice of peace, ** You are an in- 


forming rogue, raſcal, and villain,” 
Reg. . Shaſfteap, 195 


32. An indictment of felony quaſhed, 
Keg. v. Griffto, | 


207 


. By 4. nn. c. 16. ſ. 7, it is provid- 
mt 4 nothing in this af before con- 
tained ſhall extend to appeals or indict- 
ments; but by a ſubſequent clauſe, 
ſect. 11. it is enacted, that no dila- 
«« tory plea ſhall be received in any 
« court of record, unleſs the party ↄf- 
«« fering ſuch plea do, by affidaxit, 
« prove the truth thereof, or ſhew 
«« {ome probable matter to the Court 
„ to induce them to believe that the 
** fati of ſuch dilatory plea is true.“ 


168 


And it has been determined that a plea 

in abatement for a miſnomer of the 
place of refidence in an indifment muſt 
be verified, for that the 7th ſection of 
the ſtatute does not extend to the 1th, 

| Rex v. Grainger, cited 218 pots. 
34. Indi ment will not lie for borrowing 
money of one man in the name of an- 
other, though without authority, Reg. 
v. Grentham, 222 


35. In an inditment for not ſerving 
the office of conitable, ſtating that he 
was daly clected at a ccurt leet, it ſhall 
be preſumed that he was elected to the 
office of high conſtable, Reg. v. Fen- 
nings, | 227 

36. In an indi} ment for refuſing to ſerve 
the office of conſtable, it muſt appear 
that the court leet was held at the time 
preſcribed by magna charta, but it may 
be held at another time by pre/cription, 

ibid, 227 

37. An indiQment of forcible entry mytt 
ſhew the kind of eftate of which the 
party was poſſeſſed, Reg. v. Depule, 

38. To an indictment for not repairing 
a highway, a plea that the inhabitants 

of a particular diftri& ought to repair 
It, is an admiſſion that the way is a 
highway, Reg. v. Brown, 273 


39. Indictment for not repairing a high- 
way ratione tenure, without ſaying /z@, 
is good, Rex v. Corrolt, 302 


40. The Court never quaſhes an indict- 
ment for a nuſance on motion, but the 
defendant muſt demur, Anonymous, 395 


41. Indictment for exerciſing a trade, not 
having ſerved his time, Rex v. Ed. 
* ava, 43, 306 
42. Perſons inbabiting houſes belong- 
ing to Barnard's Izn are liable to 
an indictment for not repairing the 
pavement before their doors, although 
tbe Society have timę out of mind pav- 
ed the ſtreet, Rex v. Dobbins, 317 


43. An indictment for a fraud cannot be 
quaſhed on motion, Rex v. G:b/0n, 

| 340 

44. An indictment for a treſpaſs, taken 

be fote juſtic ot the peace, quaſned, 

bs | for 


for want of the words nec non ad di- | 


derſas felonias tranſgreſſiones et alia ma- 
leſadla in comitatu prædicto audiendum 
et terminandum aſſign. Rex v. Carter, 


3 


45. The word ©* ſcienter neceſſary in an 
indictment of forgery, Ancrymous, 3 


6. Indictment for the murder of a con- 
ſtable quaſhed, Reg. v. Tocley et al. 242 


47. An indictment will not lie for con- 
ſpiring to burthen a pariſh with a pau- 
per, Rex v. Edwards et al. 386 


43. An indictment for tearing a bill of 
exchange is good, although no wenue be 
laid to the facts of the drawing, the 
indorfing, or the accepting uf the bill, 
Rex v. Maſon, 398 


49. Falſe Latin will not vitiate an in- 
dictment, Rex v. David, 399 


INFANT, 
See ExECUuToORS. 


1, An infant muſt bring an appeal of 
death by guardian; and if it be enter- 
ed in propriã perſona, he ſhall not be 
received, Smith v. Bowen, 216 


2. If an appeal be brought by an infant 
in his own perſon, inſtead of by guar- 
dian, and the appellee will not plead 
the iofancy inabatement, the Court, on 
iaſpection of the appellant, may abate 
the writ ex officio, ibid. 216 
3. An infant of any age may be (ſworn as 
a witneſs, if he is conſcious of the danger 
of perjury, Young v. Slaughterford, : 
| 22 
4. Declaration in aſumf/it for boarding 
an infant, Reed v. Rexww, 336 


5. In dower againſt an infant, an admif- 
ſion to proſecute by his next {riend is 
good, Spiller v. dnarews, 362 


INFERIOR COURTS. 


1. Wherever in any caſe it appears 
on the face of the proceedings, that 
the ſubject matter was not within the 
joriſdiction of the inferior court, a pro- 
hibition ſhall go, although ſentence 


, 
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below has been pronounced, Gardner c. 
Hooth, cited, | 5 notis. 


2. An action in an inferior court muſt 
lay the cauſe to have ariſen within the 
juriſdiction; but matter of aggrava- 
tion need not be ſo laid, Starnian wv. 
Dawes, 7 


3. Whether the king's bench can give 
jude ment where the inferior court 
could not, Anonymous, 89 


4. If an inferior court has cognizance of 
the action, a prohibition will not lie on 
a ſuggeſtion that the cauſe of it aroſe 
out of the juriſdiction, Anonymous, 132 


5- If a plaint be levied againſt a eme ſole 
in an inferior court, and ſhe remove 
it by Sabeas corpus, and put in bail as 
a feme ſole, yet if the plaintiff declare 
againſt her as ſuch, ſhe may plead co- 
verture in bar, Etherington v. Reynolds, 

142 


6. If a ſir be e a 


court againſt a bargemaſter, and the 
bailiff, by proceſs from the court, at- 
tach one of the defendant's barges 
while his ſervant is navigating it, and 
the ſervant, to releaſe the barge and ĩts 
cargo, give the bailiff à bond condi- 
tioned for his maiter's appearance at 
the nex: court, it is a legal bond, and 
cannot be avoided by a plea that pe 
bailiff had no right to take it, or t 
it was taken by dureſs, Sumner v. Fer- 
ryman, 201 


7. In aſumęſit in an inferior court for 
money laid out, both % promiſe and 
the expenditure muſt be alledged within 
the juriſdiction, Heaven v. Davenport, 

2 3< 5 

8. Of entering judgment in jaferior 

courts, Ode v. Toung, 275 


. The Court will rot grant a prohibi- 
tion after ſentence, if the inferior court 
has juriſdiftion over the cauſe, Hargill 
v. Hunt, 304 
10. In what caſe the cqurt of K. B. re- 
tains its juriſdiction againſt an inferior 
court, Sibbord v. Quin, 344 
11. If an inferior court refuſe a foreign 
: 2 HO Bat 5 2 P P 
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plea, it is a contempt of the ſaperior 
ceurts, Brecon v. Newton, 354 


INFORMATION. 
1. The defendant on an information for 


a miſdemeanor, is entitled. on plead- 


Ing, to an imparlance until the next 


Term, Az:xymous, | = 


I 
2. If in an information for a libel, the 


bibel is recited © accorpiNnG TO TAE 


4 TENGR FOLLOWING,” a variance 
of ©* 207” inſtead of r is fatal, Reg. 
v. Drate, 78 


g- See alſo Rex v. Drake, 84. 95 


Tuo informations for tumults, riots, 
&c. quaſhed, Reg v. Soley, 11g 


5- The Court will not grant an informa- 
tion for refuſing to accept the office of 
-common-council-man ; but the corpo- 
ration may, by a by-law, infi& a pe- 
naly for iuch refuſal, Tronymons, 132 


6. Information for refuſing to act as 
 common-council-man denied, Reg. . 
Hungerford, 8 142 
7. If a defendant be acquitted in the tem- 
poral court on an information for friz- 
mg in the church, and is proceeded 
againſt on the ſame cavſe of action in 
the ſpiritoal court for &raw/izs in the 
church, he may plead the former ac- 
quirtal in bar, although they are di- 
ima offences, Sawyer v. Loggin, ⁊co 


8. Information in nature of guo wvarrarte, 
jodgment per nibil dicit, and a capiabur 
pre fine ; the fine is pardoned dy the 
act of King Villiam, but not the of- 

fence to a private perſon, Reg. v. Jyr- 
rill and Barber, 5 235 

9. In what caſes the Court will grant in- 
formation uo warrants, Rex v. Grant, 
5 297 


10. See aiſo Rex v. Morgan, 308 


11. Ad fariher, Rex w. Nichols and Rad. 


etiffe, 324 
12. Information guo crarranto lies againſt 
the Reward of a court, Anonymous, 383 
13. An information lies for promifing an 
 eleftor a ſum of money to induce bim 
. to vote for a particular candidate for 


the office of mayor, although no money 
is actually paid, Rex v. Cripland, 387 
14. Information for a libel, Rex v. 
Frantland, 413 


INQUIRY. 
| See WRIT. 
INQUISITION. 
e Ser CORONER. 
INROLMENT OF DEEDS. 
Ste EXROLMENT. 


INST ͤ TION AND 
END UCTEDN, 


1. If a parfon be inſtituted only, he can- 


not have an action for great tithes be- 


fore induction, Anonymous, 46 
2. Nature of, explained, Biſhop of Cleyne 
Y. Gibbons, 62 


„ 


A paſſbility clothed with an intereſt is 
deviiable, Zrunker v. Cook, 127 notis. 


AEN. 

By 31. Edw. 3. c. 11. where a man 
dies inteſtate, the ordinary ſhall depute 
the next and moſt lawful friends ot the 
deceaſed to adminiſter his goods, 

© Brunker v. Cock, 120 115. 


INNUE NDPD O. 


1. An action for a libel, ſtating that the 
defendant diſperſed a paper writing, 
accuſing the plaintiff with having ſad 
that the war would not end until the 

little gentl-man, #nzzendo the prince 
% of Wales, was reſtored,” is ſufficient- 
ly certein, Aronymous, 99, 100 

2. An innuendo can only explain the mean- 
ing, and cannot enlarge the ſenſe of 
words, Anonymous, | 220 


INVENTORY. 
See DEBTS, ExEcuTORs. 


_JOINDER. 


1. Declaration in aſſault againf four 
cannot be joiced, Bay v. Burman et 
al. 5 ; 339 
2. The Court will not allow net gulli 
and jon aſſault to be joined, ih:9, 

J OINT- 


* 


I 
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 JOINT-MERCHANTS. 

No ſurvirorſhip between joint-mer- 

chants, Axonymens, | 223 
JOINT-PLEA 
Ser PLEA, Ke. 

JOIN T-TENAN C. 
A devite of ** all my eſtate to my two 
* mieces to be equally divided between 


« them during their lives, and from 


« and after their deceaſe to the right 
« heirs of one of them, 
joint-tenancy, Tucterman v. Jeffries, 


108 
2 FREE AND 


v. Gibbons, © 
2. The truftees for ſelling the forfeited 
eſtates in Ireland were not impnwered 
to judge what eſtates were forfeited, 
Anneſly v. Dixon, 104 
3. Depoſitions taken in Treland may be 
read on a trial in Exglaad, to prove the 
record, Lord Altham v. Lord Angleſea, 
210 At. 
4. Error on a judgment in Ireland aſſign- 
ed here by attorney, Anonymous, 257 


FR. ON Fo 
Uſed with a libellous intent, may become 
the ſubject of criminal proſecution, 
Reg. v. Brown, 8:9" 
IS 8 UE. | 


1. A bad plea cannot be taken advantage 
of after iſſue thereon and verdict, Ano- 


nymous, 2 
2. Declaration amended after iſſue, Auo- 


aymdu, f 45 
3. Where an iſſue is wholly immaterial, 
there mult be a repleader, Anonymous, 
46 

4. To put a matter of law in iſſue to a 
Jury 1s void, ibid. 46 


5. Venire teſted by award before iſſue 


Joined, Lord King /ale v. Compion, 86 
ISSUE-MALE.. 
Sze Heir. 


Iſue. male taken for heirs male, Hard- 


avick v. Camball, 120 
UD GE AN PARTY, 


If the mayor of London recover in the 
ſkeriff's court in an action on a by- 


Creates. a 


law, a bond given by the defendant to 
the mayor to proſecute a writ of error 
thereon in the court of huſtings with 
effect, is a good bond ; for although in 
the court of huſtings the lord mayor is 
judge, yet it may be held before fix 
allermen, without the mayor, and it 
ſhall be preſumed that he was abſent 
when the errors in his own cauſe were 
determined, Mayor of London v. Mark- 
quick, - 164 
1. Judges of B. R. or C. B. may by the 
common law take recognizance, Au- 


AyMmous, . 5 3 


2. In treſpaſs inter alia for breaking a 
1. Error out of Ireland, Bicbep of Cloyne © 
3 : 62 


lock upon a gate, there ſhall be no 
more coſts than damages, unleſs the 
Judge certifies, Butler Ve Cozens, 198 


3. If it appear on the trial, that the treſ- 
paſs, however ſmall, was committed 
after notice, and the jury give leſs than 
forty ſhillings damages, 'the Judge is 
bound, under the ſtatute 8. & g. HU 3. 
c. i, 1. 4. to certify that the treſpaſs 
was wilful and malicicus, in order to 
intitle the plaintiff to his full coſts, 
Reynolds w. Edwards, cited," 198 notis, 

JUDGMENT. 

t. Judgment muſt be revived by /cire fa- 
cias, Anonymous, 2 

2. Bail cannot enter judgment on a war- 
rant of attorney, Anonymous, 2 

3. Previous to a motion in arreſt of judg- 
ment, the pofiea ought to be delivered 
in court, Anonymous, 3 

4. The motion in arreſt of judgment may 
be made at any time before judgment 
is pronounced, Rex v. Hayes, cited, 

ibid. notis. 

5. If a declaration contain two counts, 

one good and the other bad, an entire 
judgment that the plaintiff da recover 
his damages aforejaid is 17 erruoneous, | 
Cutting v. Wilkins,  _ a; BS 

6. If an action be. brought on 23. Eliz. 
c. 1. three weeks after the year, yet 
if judgment be entered for the year 
only, it is good, Aronymons, 45 


7. Difference between bail to reverſe an 
outlawry and to reverſe. a judgment ; 
becauſe in the firſt caſe be is liable, 
for that is in order to bring the cauſe 
to 2 trial, and the latter is to defest 
the whole record, Lag ten“ Cafe, 59 
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8. An adjudication that a pauper was 
; laſt ſettled in ſuch a pariſh, is good, 
Reg. v. Mbiting. 1 
g. Debt on judgment pending a writ of 
error, Anonymous, 70 
10. If judgment be given on an appeal of 
death againſt three appel ants, they 
may all jo or ever in a writ of error, 

| ibid. 70 

11. Error on a blank declaration, yet 
judgment affi:med, Nel/on v. Collins, 
285 - fg 219 

12. Judgment in a conviction of forcible 
entry may be entered by guod fonts im- 
penatur, or id:o confideratum if the 
former, it is removable by certierari, 
if the latter, by writ of error, Reg. v. 
Layton, 239 
13. Judgment deo confderatum, and not 
per Curiam, Ode v. Toung, 275 


14. Judgment entered 14. Feb. 9. Geo. 1. 
and the feri factas bore teſte ult. Hil. io. 
Geo. 1. whether erfonecus ? faony- 
mon, 85 357 


15. If judgment be given on an infor- 


mation againſt a mayor for uſurpation, 


the Court will not afterwards grant 
him a mandamus, Rex v. Hull, 390 


JURISDICTION. 
| See SHERIFFS. | 
1. A prohibition may be granted after 


ſentence in all cales where it appears 


on the face of the proceedings that the 
court below had no juriſdiction, Auo- 


Dun, 


2. In the admiralty court, it ſhall be in- 


tended, after ſentence, that they had 


juriſdiction, Laabrete v. Cricket, cited, 
F wotzs. 
3. But wherever it appears on the face of 


the proceedings, that the ſubject matter 


was not within the juriſdiction of the 
ioferior court, a probibition ſhall go, 
although ſentence below has been pro- 

nounced, Gardner v. Booth, cited, 
5 notis.. 


4. An action in an inferior court muſt 
lay the cauſe to have ariſen within the 
juriſdiction; but matter of aggrava- 
tion need not be fo laid, Stannias wv 
Davis, 7 


5 


No prohibition until plea to the jufiſ. 
diction is refuſe], Anonymous, 79 


6. If an inferior court has cogniz nce of 


the action, a probibition will not lie on 


a ſuggeſtion tha? the cauſe of i aroſe 
out of the jutiſdiction, ibid. 132 


7. The difference where you proceed ia 


probibition for damages, and where to 
maintain the juriſdiction of the com- 
mon- law courts, Biſhop v. Eagle, 263 


8. In what caſe the court of king's 


1. 


2. 


3. 


bench retains its juifdiftion againſt an 
infcrior court, Sibbord Y. Quin, 344 


9. In a ſumpfft in an inferior court for 


money laid out, both the promiſe and 
the expenditare muit be alledged 
within the juriſdiction, Heaten v. Da- 


365 


10. A prohibition will not lie to the ſpi- 


ritual court for refuling a plea proper 
to the juriſdiction, Anonymous, 412 


JURY. 


Miſconduct of the ſheriff in returning 
the jury a ground for a ne trial, Aus- 


nymouss \ I 


To put a matter of law in iflue to a 
jury is void, ibid. 46 
A letter written the father of a 
plaintiff to each particular juryman re- 
queſting bis attendance on the trial, 
and profeſſing that he wil! take it as a 
great obligation to himſelf, &c. is not 
a grourd for granting a new trial, if 
the defendant had ſufficient notice of 


ſuch a letter having been written, to 
enable him to move for a trial at bar, 


Herbert v. Shaw, 


111. 118 


4. A juror baving been on the grand 


jury, or of the coroner's inqueſt, or 
being uncle to the priſoner, are good 
cauſes of challenge, Young v. Slaugh- 
terford, oo 06 IO 


* 


5. An attachment granted fer challeng- 


ing the array, after conſent that the 
maſter ſhould ſtrike the jury, Rex v. 
Burroughs, | 385 
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JUSTICES OF PEACE. 


Sce CerTiORARI, LoN DoN, OD EAS, 


Poox, &c. 


1. Their power in forcible entries, Auo- 
nymous, 42 


2. A commitment by a juſtice of peace 


is in execution, ibid. 45 


3. All mayors are juſtices of the peace, 
Layton's Caſe, | 46 


4- The ſame juſtice may make a record 
of forcible detainer, and fine the of- 


fender ; but if he commits the offender, 
he muſt do it immediately upon the 
fact, ibid. 47 
5. A juſtice that has power to ſet a fine 
has power to bail, Anonymous, 52 
6. An order of filiation on the examina- 
tion of one juftice is bad, 2 the 
adjudication be by two juſtices, Reg. v. 


Weſt, „„ 


7. If a juſtice commit a perſon for furth r 
examination, the officer is indictable 
for not carrying him to priſon, altho' 
be produce the priſoner on the day of 
the next examination, Reg. v, Jobn- 
fon, | a 62 


8. Canſercatores pacis®? is a good name 


for juſtices of peace, Reg. v. Bonnet, 


141 
9. Indictment will not lie for ſaying of a 
Juſtice of the peace, He is a fool, an 
« aſs, and a coxcomb, for making 
« ſuch a warrant, and underflands no 
| © more bow to make a warrant than 
« a ſtick-head, Reg. v. ER 

1 


| 10. Indictment for ſaying of a juſtice of 


| the peace, You are a rogue and 2 
« raſcal,” quaſhed on demurrer, Rex 
v. Langley, cited, 


te not underſtand the law, and hath 
t not done juſtice,” held not indict- 


able, Reg. v. Darby, cited, 167 notis. 


12. Joftices of the peace cannot make a 


conditioral order of removal, Oatham 


v. A bitileſca, | 3 I71 
13. An iadictment will not lie for ſaying 
of a juftice of the peace, © You are ag 


167 zotis. 


11. © He is a buffle-headed fellow, doth 


«« informing rogue, raſcal and villam,” 
Reg. v. Shaftow, _ = 
14. Jaſtices cannot make an order of 
maintenance, except on complaint of 
the overſeers, Reg. v. the Inhabitants 
of Puttenham, | 222 


15. Juſtices could not formerly make an 
order on 5. Eliz. c. 4. to pay ſervants 
wages on tne oath of the ſervant, Reg. 
v. Cecil, 286 


16. But ſee 20. Geo. 2. c. 19. by which, 


in the caſes within the act, the juſtices 


are empowered to examine the ſervant 
upon oath, and make an order thereon 
for the paymeat of wages; and by 
31. Geo. 2. c. 11. ſ. 3. this power 1s 
extended to the caſes of all ſervants in 


huſbandry, though hired for leſs time 


than a year, ibid. 267 notis. 


17. In an order made by ts juftices to 


tax pariſhes in aid, it muſt appear that 


the pariſhes taxed are within the hun- 


dred ; and therefore if it only ſtates 
them to be within the county, it is bad; 
for by 43. Eliz. c. 2. it is the /e/ions 
only that can tax the county, if the hun- 
dred is unable to afford relief, Sr. Be. 
nediet v. St. Peter's in Norwich, 269 


18, Juſtices of peace have power to 
commit idle and diforderly perſons ta 


hard lavuur, Rex v. Talbot, 415 


JUSTIFICATION.” 


1. An attempt to reſcue is a good juſti- 
fication in an action for an aſſault, Auo- 
ny mou, | „ 64 

2. But it muſt be pleaded ; for a juſtifi- 

cation cannot be given in evidence on 

_ the general iſſue, 64 notis, 

3. Whether treſpaſs may be juſtified by 
the cuſtom of a manor for common of 
vicinage, Bromefeild v. Kirber, 72 


4. A juſtification muſt anſwer the whole 
treſpaſs as laid in the declaration, Ro- 


1 


berts v. Morgan, 219 


5, In a juſtification under a precept from 
a borough court, it mult be flated by 


. what authority this court was held, 


Cooper v. Darty, | .- 364 
KENT. 
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gs 


cr. 
1. Gavelkind is deviſable by the cuſtom 
of this county, Bruxker v. Cook, 122 


2. By the cuſtom of Kent, gaveikind lands 
are deviſable by will, but this cuſtom 


wil not paſs gavelkind lands purchaſed 


after the making of the will, although 
the words are, all ſuch lands where- 
% with at the time of my deceaſe i ſh2!! 


<< be poſſeſſed of,” Arthar < . Beten 


5 180 


en 
See Batl- Box os, Cova rs. 


EKINCG's PREROGATIVE. 


See PREROGATLYE. 


* 


LANDS. 


See Cor v Hol vs, gn” 4 


1. Lands purchaſed — to N 


making of the will, do not paſs by the _ 
ſtatute of wälls, unleſs the will is re- 
publiſhed, or the land has been ar- 


ticled and contrafted for previous to 


- the making of the will; although by 
_ expreſs ſtipulation the agreement is not 


to be carr;ed into execution until a fu. 


ture day, which is after the making of 
130 gti. 


the will, 
2. Lands not agreed hi until after the 


making of the will, do not pats either 
130 nt. 


at Jaw or in equity, | 


A mandamus granted to tax lands 


_ equally, Reg. v. _ oners of Land- 
var, * 205 


Hill, 


L ARC EN v. 


The Court wil not grant a habeas corpus 
to bail a perſon charged with larceny, 
Reg. v Mickal, 261 


: L A W. | — 
See WAGER Or Law. 
To put a matter of law in iſſue to a jury 


1s void, Anonymos, | 4 
LE ASE: 

1. Waſte by: a leſice for years, . 

77085, 7 


A licenſe amounts to a leaſe, ibid. 42 


5 Whether an action of debt will lie 
againſt a huſbard alone for rent on a 
leaſe, to which he is only intitled in 
Tight of his wife, Billing fiverth . 
Spearman, 168 


4. A leaſe from Lady- day for the © term 
of one year, et fic de anno in annum 
ws Guamndiu ambobus parlibus placuerit, 
is, after the firſt year, a leaſe from year 
70 year, until the le for or leſſee deter- 
mine it, Legg v. Stradwick, 203 


5. No action of treſpaſs will lie fer a leſſee 
fer years againſt the Jefior, although he 
. e W TRE, Anonymous, 
| zo z9tis, 


6. Where public taxes ſhall be paid by 
the leſſee or leflor, Lepac cod v. Bare- 
7. On a leaſe in which rent was reſerved 
to be paid · without any deduction cr 
„ abatement whatſoever,” it was re- 
folved, that as the land- tax aft enables 
the tenant to deduct this tax out of his 
rent, he has, in all caſes, a right to ſtop 
it, unleſs there is an expreſs 2 agreement 
to the contrary, » Cranſtoun A. Clarke, 
cited, | 240 nol ic. 


8. But where there is an n expreſs agree- 


% ment ** to Pay all taxes, land- tax 
only excepted,” the ſe or is only bound 


to allow at the rate and in the proportion 


tothe rent at the time of the demiſe, 
and not ſor any increaſe on account of 
the improvement ef the eſtate, Hyde v. 
240 not is. 


One not a witneſs may evidence a 
elle Ti ay/or's Caſe, „5 
10. Whete 
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to. Where che action is againſt the ori- 


ginal leſſee, the breach need not ex- 


tend to aſſigus, Gui/e v. Ellis, 313 
11. A leaſe made ſubſequent to a deviſe 


of the land ia fee, is an alteration pre 


tanto, Sheers v. Lammas, 305 
12. If a leaſe be made of meadow, pa- 


ſture and arable lands, in which two 


parcels are deictribed as Lan?*s Mea- 
ic dorvs,” and an action be brought 


againſt the leſſee for ploughing up 


% Lane Meadows,” contrary to cove- 
nant, the defendant may thew that the 
lands thus deſcribed were arable and 
not meadow lands; for the words in the 
leaſe are deſcriptive of the /vcality and 
not of the guality of the lands, Sizp- 
with vv. Green, | 388 


13. In what caſe a leſſee is or is not 
eſtopped from pleading ml hahuit in te- 


nemenits in an action of covenant by an 
aſſignce of the reverſion, Palmer . 


Et, | 407 
14. See Carr v. Geſlingron, 414 


LEES 


1. Declaration for an amerciament in a 
court-leet, Brock wv. Huftier, 75 


2. S:iſfin of King James I. in a court- 
leer, | | ibid. 
3. Deſcent and conveyance of one, 74:4, 
4. A court-leet may amerce generally, 
and the ſum be afterwards aſcertained 
by ihe affeerors, 
5. In debt for an amerciament in a court - 


leet, it muſt be ſhewn, that the party 
was ſummoned to the court at ſuch a 


day and place, ibid. 


6. An inhabitant of a particular leet is not 
thereby exempt from ſerving the office 
of HIGH CONSTABLE of the Hundred, 
Reg. v. Jenaings, 215. 227 

7. The ſeſſions cannot diſcharge a con- 
ſtable, and appoint another, except on 
the neglect of the leet, Rex v. Laſb- 
mere, ; i 380 

8. A preſcription may be to hold a leet at 
other times than magna charta ap- 
points, Reg. v. Jennings, 228 


9. Where preſentments in leets are re- 


moved by certiorari, the ſtyle of the 
court muſt be exactly ſhewn, ibid. 
Vou, XI. 


ibid. 70 


L R GA C:Y. | 
15 Action of debt will lie for money de- 
viſed as a legacy, Anonymous, gl 


2. Sed wide Roſe v. Buller, Oc. cited, 


92 ngtis, 


3. In what caſe the court of chancery 
will order a legacy lefi to a wife to be 
put out at intereſt for her uſe, Gardi. 

ner v. Walters, | 361 


LESS EE oR LESSOR, 
5 See LEASE. 


LEVARI FACIAS, 
Whether goods taken under a writ of le. 


vari fucias iſſued by a COURT BARON 
upon a judgment for colts, may be /a 
without a writ ds executione judicii, 
Alton v. Jarvis, — 


LI 
See PP/OhIBITION. 
1. It is libellous to write that TRR RY 


VOLUTION was the deſtruction of the 
law of England, Reg. v. Drake, 78 


2. If in an information for a libel the libel 


is recited ** ACCORDING. TO THE 
% TENOR following,” a variance of 
© t inſtead of“ nor” is fatal, ibid. 


3. See alſo the ſame caſe, 84. 95 


4. Joa, uſed with a libellous intent, may 
become the ſubject of criminal proſecu- 
tion, Reg, v. Brown, 86 


5. An action for a libel, ſtating that the 
detendant diſperſed a paper writing, 
accuung the plaintiff with having ſaid 
that the war would not end until the 
little gentleman, INNUENDO the Prince 
of Wales, was reſtored,” is ſufficiently 


certain, Anonymous, 99 


6. The ſpiritual court cannot entertain a 


libel for words reflecting on a par/ſor 
in his profeſſion, which do not impute to 


nim any miſconduct of /þiritual cogni- 


zance, Clerk v. Price, 140 


7. A prohibition was granted on a 
libel for ſaying, ©* he has no ſenſe, 
« js a dunce and a blockhead. I 
« wonder the biſhop would lay his 

e hands on ſuch a fellow: he deſerves 
« to have his gown pulled over his 

R k « cars;”” 
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« cars;” becauſe a parſon is not pu- 

niſhable in the ſpiritual court for being 

_ a knave or a blockhead more than an- 
other man, Coxeter v. Parſons, 

141 20775. 


8. Information for a libel, Rex v. Frank- 


413 
LICENSE. RE 


A licenſe amounts to a leaſe, Anovy- 
mos, 42 


3 


LIMITATIONS an» 


CONDITIONS. 


See Acriox, Exrcu ros, JuponinT, 
E Time. | 


1. The words of expreſs condition ſhall 
not ordinarily be conſtrued a limita- 
tion; yet where an eſtate is to remain 
over for breach of a condition, ſuch 
words ought to be intended a limita- 
tion, Page v. Hayward, Gr 
2. Limitation on a condition precedent 
of a- contingent remainder is good, 


Hardwick v. Gamball, 119 


LONDON. 

1. A commitment by a Lord Mayor of 
London on the view of a forcible de- 
tainer, ſubſcribed A. B. mayor,” 
without adding. and Zuffice of peace, is 

good; for by the ſtatute 8. Hen. 6. 
c. 26. all mayors are made juftices of 
peace, Colonel Layzton's Caſe, 46 

2. If the mayor of London recover in the 
Serif court in an action on a by-law, 


a bond given by the defendant to the 


mayor to proſecute a writ of error 
thereon, in the court of huftings, with 


eſſect, is a good bond; for although 


in the court buffingt the lord ma) er 
is judge, yet it may be held before fr 
aldermen without the mayor, and it ſhail 
be preſumed that be was abſent when 
the errors in his own cau.e were deter- 
mined, Mayor of Lerdon v. * 

| 164 


3. If any citizen of London, being fitly 
qualified, ſhould be duly elected and 
choſen to be one of the ſheriffs of the 
city of London and county of Midale/zx, 

: and ſhquld refuſc to take upon him che 


4. The city of London has a power to 


ſaid office (unleſs he ſhould be gif. 
charged by oath as to the inſufficiency 
of his eſtate, not being worth ten thou. 
ſand pounds at the time of his election), 
he ſhould forfeit the ſum of four hun- 
dred peunds to the mayor and com- 
monaliy and citizens, to be recovered 
by action of debt in any of the courts 
of record within the city of Londen, 
ibid. : 104 noti;, 
4. Cuſtom of London to ſue a feme covert 
trading as a feme ole, Mrs. Poole's Caje, 
253 
5. Cuſtom of London, that none but free 
porters ſhall carry corn, is good, Fitz- 
acherly v. Wikhire, 332 


MAINTENANCE. 


1. In baſtardy, an order of maintenance 
for an exceflive ſum is bad, Reg. v. 
Wet, a 59 

2. A bond conditioned to commit main- 
tenance, is void, Hactet v. Tilly, 93 

3. By 43. Elix. 2. ſ 7. © the father 
and grandfather, and the mother and 
« grandmother, and the children of 
«« every poor, old, blind, lame and im- 


potent perſon, or other perſon not 


5, able to work, being ot ſuffcient 
« ability, ſhall maintain every ſuch 
% poor perſon, according to the rate* 
as ſhall be aſſeſſed by the juflices of 
the county at their general quarter 
« /effrons, on pain of ſorfeiting 
« twenty filling a month, Reg. v. 
Davin, 268 


qualify perſons, and to bind infants to 
ſtand to their indentures, Mayor of 
Winchefter v. Wilkes, — 49 
 MALICIGUS PROSECUTION, 
1. An action for a malicious proſecution, 


ſtating that the plainuff was zhereef 


lawfully diſcharged is not maintained 
by ſhewing a zo/le preſegui entered on 
the indictment, Goddard v. Smith, 56 


z. In an action for a malicious proſe- 
cution againſt twe defendants, one of 
them alone cannot bring a writ of er- 


ror, T urzer v. Brewer, 321 
MANDAMUS. 
t. When to be returned, 64 


2. Mandamzs to reſtore a recorder, }h:t- 
a acre's Caſe, | 67 
3. A ſurrenderee may compel the lord to 

admit by mandamus, Brown v. Dyer, 73 


. 4- A mandamus lies to grant adminiſtra- 
tion to the next of lin, but not to a par- 
ticular perſon, Anonymous, 137 

5. Non fuit electu is a good return 
to a mandamus, Reg. v. Corporation of 
Cornwall, 174 


6. The Court will grant a peremptory 
mandamus after judgment for the 
plaintiff in an action for a falſe return, 

although a 6:17 of exceptions was tender- 
ed at the trial, Fright v. Sharp, 175 
7. Mandamns to tax lands equally, Reg. 

v. Commiſſioners of Land Tax, 206 
8. Mandamus to reſtore a pariſh clerk, 

who had been eleted by the pariſhi- 
oners and diſplaced by the pariun, X 

ov, Watkinſon, : 221 
9. AMandamus to commiſſioners of land 
tax to tax eſtates equally, Dr. Butler 
v. Cobbet, 254 


10. A mandamus ſetting out the year in 
- figures is good, ibid. 255 


11. Return to a mandamus, Anonymous, 
Es” 265 


12. A return to a, mandamus to reſtore a | 


capital burgeſs, «© that he wrote a 
« /ibel to one of the aldermen, 
„and thereupon conſented to be 
* turned out,” is bad; for a common. 
council cannot try a /ibc/l, and a reſig- 
nation by parc] muſt be certain, Reg. 
v. Lane. 270 
13. Return to a mandamus, Rex v. Low- 
ton, 301 


14+ Two perſons claiming in different 
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rights, cannot be joined in the ſame 
mandamus, Rex v. Mayor of King flon- 
upon-Hull, | 382 
15. If judgment be given on an informa- 
tion againſt a mayor for uſurpation, 
the Court will not afterwards grant him 
a mandamus, Rex v. Hut, 399 


MANO R. 
"See CourTs and Cusrous. 


MANSLAUGHT ER. 


1. If a conſtable arreſt a woman illegally 
as a diſorderly perſon, and confine her 
in the round houſe, and a perſon, en- 
deavouring to releaſe her from ſuch 
confinement, ſuddealy, and without any 
. precedent malice, kill a man who is 
acting by the command and in aid of 
the conſtable, it is manfaughter only, 
and not murder, Reg. wv, Tooley et al. 
„ 
2. If a perſon be convicted of manſlaugh · 
ter on an appeal of murder, the k1 
may pardon the burning in the hand, 
Smith v. Boten, 254 


M ANU FORT I. 
A conviction of forcible entry quaſhed 
for want of many forti, Reg. v. Baker 
et al. 8 235 


MARRIAGE SETTLEMENT. 


Settlement to huſband and wife for life, 
remainder to trpſtees for years, An- 
dre uus v. Strowd, 88 


MARSHAL. 


1. In what manner a priſoner in the actual 
cuſtody of the marſhal may be charged 
with a new ſuit in Vecation time, Ano- 
nymous, | 4 

2. See farther, ibid. notii. 

3. A remanet in cuſtodiã charges only the 

marſhal aiter an eſcape, Anonymous, 4 


4. The queen's debtor in Newgate turn- 


ed over to the marſhal, Reg. v. Smith, 
OG 97 


MASS. 


Kk 2 
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AAS 8. | 
A perſon committed fer ſaying maſs is 
intitled to be bailed, Rex v. Town/end, 
| 5 327 
MASTER axp SERVANT. 


1. If a ſervant authorized to manage the 


Caſh tranſactions of his maſter take a 
banker”s check inſlead of cab, for a bill, 
and give a receipt, and keep the draft 
an unreaſonable time, and the banker 


fail, the maſter is bound by this act of 


his ſervant, Thorold v. Smith, 71 


2. If the ſervant of a common carrier 
accidentally loſe goods intruſted to his 
maſter to carry, the maſter cannot 


maintain an action agaiaſt him fer the 


value, unleſs he can preve negligence, 
and has paid the mocey to the owner, 
Savage v. Waitheww, . 135 


3. The th of Eliz. c. 4. extends to co- 
venant ſervants, if in huſbanery, Reg. 
. Cecill, 2 


4. Jufiices formerly could not make an 


order on 5. Eliz. c. 4. to pay ſervants 
wages on the oath of the ſervant, Reg. 


&v. Cecill, 266 


5. But ſee 20. Geo. 2. c. 19. by which, 


in the caſes within the act, the juſtices 
are empowered to examine the ſeryant 
upon oatb, and make an order tnereon 
for the. payment of wages; and by 
31. Geo. 2. C. 11. f. 
extended to the caſes of all ſervants in 
huſbandry, though hired for lefs time 
than a year, ibid. 2067 notis, 


6. The maſter of an apprentice is bourd 
to keep him both in ſickneſs and in 
health, Rex v. Jababitanis of Hales 
Owen, | 278 


7. In what cafe the abſente of a ſervant | 


during part of the year will not pre- 
vent his gaining a ſettlement, Rex v. 
Hipp. 341 
8. A ſervant is ſettled in the pariſh in 
which the ſervice is perfarmed, Cra- 
deny v. Feverſbam, 345 


. An appren:ice cannot kire himſelf as 
* a /ervant, uuleſs his indentures are le- 
gal, cancelled ; ſtating the declara- 


3. this power is 


tion of the maſter that they were 
burned, is not ſufficient; but the juſtices, 
from this evidence, may find the fact, 
Amy Crufis v. Barnſſey, 365 


10. Receipt given by a ſervant is no diſ- 
charge of a debt, without ſpecial au- 
thority, Thorold v. Smiih, 87, 88 


11. Where the maſter pays money he is 
no evidence; contra of a ſervant, 


T veobaid v. Tregott, 201 


See BxIBERY, JUDGMENT, LONDON, 


MERCHANTS AND JOINT. 
 _ MERCHANTS. 


1. A merchant brought an action of ac- 
count againſt his factor, and charged 
him as recerver of divers goods ard 
raerchardizes. The plaintiff had judg- 
ment guod cemputet, by default. The 
detendant pleaded before the auditors, , 
and the plainuff demurred to tne plea, 
and judy ment lor the plaintiff. On a 
motion in arreſt of juag ment, Hare, 
Chief TFufiice, ſaid, the defendant 
ſhould have been charged as Sally, 
but he ſhould have demurred to the de- 
claration, and cannot take advantage 
of it after judgment ad computet, Bur- 
dett v. Thurle, cited, 187 uc 


2. If a bill of exchange be drawn on 4. 
without mentioning at what time it is 
to be paid, a parcle promije by the 
drawee to pay it at any /u2/equent day, 
is a good acceptance within the cuſtom 
of merchants, Walker v. Atwood, 199 


MESNE PROCESS. 
See RESCUE. 


MIL. LINE RX. 


Whether a milliner be a trade within the 
reſtraints of 5. Eliz. g. 4. Anonymous, 64 


MISDEMEANOR. 
1. The defendant, on an information for 
a miſdemeanor, is intitled, on pleading, 
to an impatlance until the next Term, 
Anonymous, | > 5 
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2. It is a miſdemeanor in an officer, to 
take any thing from a priſoner in his 
cuſtody, Reg. v. Johnſon, 62 
3. Whether exceptions can be taken in 
arreſt of judgment of a miſdemeanor, 
after the four days have elapſed and 
judgment fizned, Reg. v. Brown, 86 


MISNOMER. | 


1. Miſnomer avoids both judgment and 
execution, Lord Banbury's Caſe, 94 


2: In what manner a plea of niſnomer on 
an appeal of death ſhall be tried, Toung 
v. Slaughterford, 218 


3. Samuel” and ©* Samul” ſhall be in- 
tended the ſame names, Fenn v. Alton, 


254 


MODUS. 
Ser TyTH ES. 
A modus uncertain, Ke. is void, Startup 
. Doderidge, 60 
> WOWETY. 
Sce'MaSTER and SERVANT. 
1. Any perſon ſued in an action of debt, 


covenant, or any other action, on any 
policy of aſſurance, may bring into 


court any ſum or ſums of money, and 


if the plaintiff ſhall refuſe to accept it 
with full coſts taxed in full diſcharge, 
and the jury ſhall not aſſeſs above the 
ſam, the plaintiff ſhall pay the coſts, 
Anonymous, 270 notis. 


2. The Court will not ſet aſide an exe- 


cution on a warrant of attorney, on a 
ſuggeſtion of it being for money lent to 
' a married woman and an infant, Bea- 
mond v. Rowland, 367 


MORTGAGE. 


1. Where an old mortgage ſhall be aſ- L 


ſets, Anonymous, 5 


2. A perſon who has mortgaged a copy- 


hold eſtate is not a competent witneſs 
in an ejectment concerning it, Anony- 
cus, 354 


4 


See APPEALS, INDICTMENTS, 
and MANSLAUGHTER, 


1. In murder, a diſcourſe antecedent to 
the fact may be given in evidence, 
Yeung v. Slaughterford, 229 


2. By 1. Fac. 1. c. 8. ſ. 2. every perſon 


who ſhall ſtab any perſon that hath not 
then any weapon drawn, or that hath 
not then firſt ſtricken the party Which 
ſhall ſo ſtab, although not done with 
malice aforethoughr, ſhall be adjudged 
guilty of wilful murder: but it is pro- 
viced, that this ſhall not extend to 
any perſon, who, in keeping and 
« preſerving the peace, ſhall chance 
to commit manſlaughter, ſo as the 
«« ſaid manſlaughter be not committed 
* willingly, wilfully, and of purpoſe, 
under pretextof keeping the peace, 
Reg. v. Tooley et al. 247 notis. 


W 


* 


3. Harwood and another perſon went to 
the lodgings of Buckner in Drury-lane, 
and when they were in the lodgings 
the affiſtant took down a ſword in the 

ſcabbard, which hung in the room, 
and ſtood at the door of the chamber 
with the ſword undrawn in his hand, 

and kept the door to keep Buckner from 
going out until they could bring a bai- 
liff to arreſt Buckner for a debt which 
he owed to Harwood; whereupon, 
upon ſome diſcourſe between Buckner 
and Harwood, Buckner took a dagger 
out of his pocket, and ſtabbed Har- 
wood and killed him. Backner was 
indicted on the ſtatute 1. Face I. c. 8. 
and after very elaborate argument 
judgment was given for the priſoner, 
| ibid. notis. 


— 


v. 


NEW T RIAL. 
1. No new trial after two concurring 
verdicts, Anonymous, e i 
= 7 


2. The 
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2. The unavoidable abſence of a material 
witneſs is ground for a new trial, Fnony- 
mans, 1 

3. The Court will not eaſily grant a new 
trial after a view, ibid. 1 

4. If a otor remove an indictment 
found at feffions into the king's bench, 
and the detendant obtain a 1% privs 
from the attorney general, and carry 
it down at the next aſſizes by proviſo, 
evithout leave firfl obtained from the 


Ccurt, and is thereon acquitted, the 
Court will grant a zew trial, Reg. . 


Sir Jacob Banks, 33 


5. The Court will not grant a new trial 


in battery on account of the abſence of 


one witneſs, if the party could have 


had another to the ſame fact, Cockcro/t 
v. Smith, | 52 


6. A letter written by the father of a 
plainriff to each particular.juryman re- 
queſting his attendance on the trial, 
and profeſiing that he will take it as a 
great obligation to himſelf, &c. is not 
a ground for granting a zew trial, if 
the defendant had ſufficient notice of 
ſuch a letter having been written to en- 
able him to move for à trial ar bar, 
Herbert v. Shaw, 111. 118 

7. Impriſoning the oppoſite party's wit- 

neſs is greund for a neu trial, Davis v. 

Daverill, 141 

8. It is no ground for a new trial that the 

een is deſtroy ed, Fowbert v. 

. 82 N 206 

XNIHII. 
1. Where, on a nib?) dicit, judgment is 

to be given inffamer, Anonymous, 2 
2. On a nibil dicit to a guo warrants in- 


formation, the judgment is guod capia- 
tur, Reg. v. Tyrrill and Barber, 235 


3. If an elegit be executed for part of the 
judgment on the goods of the defendant, 
and a nibil returned as to his lands, the 
plaintiff may have a ca. Ja. for the re- 


mainder of the debt; for an elegit on 


a nibil returned, is nothing more than 
a fieri facias, Beacon v. Peck, 311 
NOLLE PROSEQULI 


1. To ſhew a nelle projegui entered on the 
indictment, will not maintain an action 


* 


for a malicious proſecution, ſtating that 
the plaintiff was hereof lawfully dij- 
charged, Goddard v. Smith, 56 


2. For a nolle proſegui does not, as an ac- 
guittal does, diſcharge the crime, but only 
puts the defendant without day, 16. notis. 


3. Where the cauſe of demurrer to a de- 
claration is, that the counts are impro- 
pe:ly joined, the plaintiff cannot enter 
a node proſequi as io lome, and leave 
others cem.ining, Tate v. Whiting, 
„ 196 notis. 


NON ASSUMPSIT. 


See ASSUMPSIT. 


NON-CONFORMITY. 


A motion in arreſt of judgment on 23.Eliz, 
c. 1. tor not coming to church for 
eleven months, Anonymous, 45 


NON DAMNIFICATUS, 


A general non damnificatus to particular 
aſſignmente, Anonymous, 79 


NON-FEASANCE. 


In an indiament for non-feaſance, % con- 
« tra pacem” is not neceſſary, Anony- 


NON PROSSES 4 
CESSAT PKOCESSUS. 


The practice of entering non-profſes and 
ceſſat proceſſus diſapproved, Goddard v. 
Smith, | 50 


NO N- REPAIR. 


1. A declaration for non · repair of fences, 
Rating that all renants and occupiers had 


been uſed to repair them, is good, Starr 


2. In an action on the caſe for not re- 
pairing a N road leading through 
the defendant's cloſe, it is ſufficient to 
ſay, that the defendant, as occupier of 
the cloſe, is bound to repair, 


Rider v. Smith, cited 168 notis. 


— 


NO N. 
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| NONSU IT. 

A nonſuit in an appeal is peremptory, 

Smith . Bowen, 216 
NOTE OF HAND. 

A note ſigned **-for ſelf and partner,” 


binds the partner, Smith v. Bailey, 
| ay 40¹ 


NOTICE. 
1. Form of notice of bail, Anonymes, 2 


2. Where notice is neceſſary or not, for 
breach of performance of a condition, 
Smith . 3 | : | 48 


3. Writ of error for a ſuper/edeas without 
notice, Auonymous, | 107 


4. If it appear on the trial, that the treſ- 


paſs, however ſmall, was committed 
after notice, and the jury give leſs than 


forty ſhillings damages, the judge is 


bound, under the ſtatute 8. & g. Will. 3. 


c. 11. ſ. 4. to certify that the treſpaſs 
was wilful and malicious, in order to 
intitle the piaintiff to his full coſts, R-y- 
zolds v. Edwards, cited, 198 notis. 


5. No perſon ſhall gain a ſettlement by 
delivery and publication of notice, Sr. 
Alban's v. St. Botolph's, 2c6 notis. 


6. Notice wuſt be given in a trial by 
proviſo, Rice v. Wilmer, 237 


7. Execution executed after a writ of 
error allowed, though without notice, is 


ſuperſedable; but notice is neceſſary to 


bring the party into contempt, 4nony- 
mous, | 272 
8. Service of notice for attachment for 


not performing an award, Rex v. A/bly 
and bis Wife et al. 396 


NUISANCE. 
1. Of nuiſance by new buildings, &c. 
Anonymous, <P, Bs 
2; There cannot be a nuiſance to a fair, 
market, or. franchiſe, ibid. 67 
Sed quere. | 
3. The Court never quaſhes an indiQ- 
ment for a nuiſarice on motion, but the 
_ defendant muſt demur, ibid. 30 5 


4. Perſons inhapiting houſes belonging 
to Barnard s- Inn are liable to an in- 
dictment for not repairing the pave- 
ment before their doors, although le 
Secie q have time out of mind paved 
tae ſtreet, Rex v. Dobbins, 317 


O. 


OBLIGATIONS, 
See Bo. 


Obligee makes obligor executor, &c. it is 
a releaſe of thedebt, Wangford v.Wang- 
Fru, | | 38 

CCC 

1. The office of a clerk of the peace is 2. 


freehold, Reg. v. Clerk of the Peace of 
Cumberland. FP 80 


2. The Court will not grant an informa- 
tion for refuſing to accept the office of 
common: councilman; but the corpo- 
ration may, by a by-law, infli& a pe- 
nalty for ſuch refuſal, Anonymous, 132 


3. An inhabitant of a particular leet is 


not thereby exempt from ſerving the 
office of K1GH CONSTABLE of the Hun- 
dared, Reg. Y. Jennings, 215, 227 


ORDERS OF JUSTICES. 


1. The ſeſſions cannot commit a man for 


diſobeying an order of fil:ation, but 
mult proceed on his recognizance, Reg. 


v Wet, . 59 


2. An order of filiation on the examina- 
tion of ene juſtice is bad, though the 
adjudication be by two juſtices, ibid. 


3. An order of maintenance for an ex- 
ceſſive ſum is bad, ibid. 


4. A reputed father ſhall be bound over, 


although the order of baſtardy be 
quaſhed, 5 ibid. 


5. An order for the removal of a certiſi 
cated pauper muſt ſhew that he was ac- 
K a 


K 4 tually 
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tually chargeable, Reg. v. Whiting, 
5 65 
6. Order of baſtardy confirmed in part, 
and quaſhed as to another part, Bridge 
wv. St. Mary-le-bone, 5 
7. See alſo Rg. v. Simmons, 136 


8. Juſtices of the peace cannot make a 


conditional order of removal, Oatham 
v. Whittleſea, 171 
9. An order upon a reputed father to pay 
ſo much until the child is ten years old, 
and then ſo much as an apprentice fee, 
is bad, Reg. v. Atkins, 172 


10. An order on a reputed father, to 
pay the child ſo much, and the mother 
* ſo much week, for ten years, is bad, 
Reg. v. Collins, 3 


71. The juſtices cannot make an order 
on the overſeers to pay a ſurgeon's bill 
for attending a pauper, Reg. v. Bel- 
Zim, 178 

12, Order to-remove a man where he 
was bound apprentice, and ſerved as 
long as his maſter lived, ill, Sz. 4/bar's 
wv. St. Botolph's, 205 

13. Juſtices cannot make an order of 
maintenance, except on complaint of 
the overſeers, Reg. v. Inhabitants of 


Puttenham, $22 


14. An order of removal directed to 4 
ſaying, * Whereas complaint has been 


« made by you,” is good, Reg. v. 


Kidderminſter, * | 


15. © It appears to us, &c.“ is a good 
adjudication in an order of removal. 261d. 


16. An order of wo jafticer muſt ſhew | 


the county in which it was made, Auo- 
EY MOR, S = 13 ö 266 
17. An ovder of removal directed to the 
officers of two pariſhes, without ſay- 
ing which is to remove and which to 
receive, is bad, Binficld v. Banffead, 
| | = 08 
18. An order cannot be made to compel 
the huſband to allow to the mainte- 
- © nance of his wife and family while re- 
fident with them, Reg. v. Davison. 
| e Ida 
19. In an order wade by two jufrices to 
tax pariſhes in aid, it muſt appear that 


* 


the pariſhes taxed are within the Hun- 
dred; and therefore if it oaly ſtates 
them to be within the county it is bad; 
for by the 43.£/:2. c. 2. it is the ſeſſions 
only that can tax the coun'y, if the Hun- 
dred is unable to afford relief, St. Bene- 
dict v. St. Peter's in Norwich, 269 


20. An order of ſeſſions quaſhed becauſe 
too ge neral, Rex o. tH, alderſham „Sc. 280 


21. Order of baſtardy need not ſay that 
- the child is chargeable, Rex v. Gribble, 


| 293 
22 See all» Rex v. Wentworth, 306 


23. And further Rex v. Fenkins, 340 


24 An order of baſtardy mult be on com- 


plaint of overſeers, Rex w. Adams, 294 


25. An order to pay ſo much diſburſed 
for a baſtard child, and other neceſſary 
charges, is bad, 2 . 
26. An order to pay ſo much to put a 
baſtard child apprentice, is bad, 75:9. 
27. An appeal from an order of baſtardy 
muſt be to the next ſeſſions, ibid. 
28. An order reverſed is final to the 
parties, Somerby v. Stratton, 309 


29. Two perſons cannot be removed by 
one order, although to the ſame pariſh, 
if their ſettlements are independent of 
each other, Rex v. T u'ton, &c. 356 


30. An order appoirting overſeers 
« for the year enſuing” is good, Row 
v. Inhabitants of Farlow, 403 

DNA R r.. 

See ADMINISTRATORS, CREDITORS. 
ORIGINAL. | 

1. A bad original is not helped by 
18. Eliz. c. 14. Anonymous, 2 


2. But the want of an original is helped | 


by verdict, _ #bid. notis. 

3. The Court will amend any defect in 
the original, ariſing from the miſpri- 
ſion of the clerk, ibid. notis. 


be” In actions by original, there muſt be 


fi fteen days between the zefe and the re- 
turn both of writs and proceſs, Garely 
Vi. Gillingham, | 260 
OVER 
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OVERSEERS. 


| See BasTARDY, ORDERS OF JUSTICES, 
 ParisH, SESSIONS. 


OUTLAWKRY. 


1. Difference between bail to reverſe an 


outlawry and to reverſe a judgment; 
becauſe in the firſt caſe he is liable, 
for that it is in order to bring the 
cauſe to a trial; and the latter is to 


defeat the whole record, Layton: Caſe, 


| | 59 
2. The Court will not aſſign Counſel on 

an outlawry in treaſon, until the pri- 
ſoner has ſhewed material error, Reg. 

Ve Lord Griffin, 168 
3. An outlawry muſt ſtate where the 

county-court was held, Reg. v. Cofe, 
| OY | F773 
OE RX. 


In what caſe it may be prayed, Anony- 
nous, N * > Sol 


: 


PARDON. 


' Information in nature of guo warrants, 


judgment per ntl dicit, and a capiatur 


pro fine; the fine is pardoned by the 


act of king Nilliam, but not the of- 


fence to a private perſon, Reg. v. Tyr- 
rill and Barker, © 235 


2. Burning in the hand pardoned where 

one was found guilty of manſlaughter 
on an appeal of murder, Sit v. 
Bowen 


* . 


PARISH CLERK. 
See ManDamus, PARISHES. 


PARISHES AND PARISHIONERS. 


See PaAUPERs, 


1. An adjudication that a pauper was /aff 


Letiled in ſuch a pariſh is good, Reg. v. 
Whiting, | 


64 


2. Pariſhioners have a right to inſpe& 
the pariſh-books, Lowe v. Bentley, 134 
3. Pariſh- books are of a public nature, 
and concluſive evidence as to the 
matter of which they are the proger 
regiſters, Stainer v. Droitwich, Or. 
cited, | 134 notiss 
4. Mandamus granted to reſtore a pariſh- 
clerk who had been elected by the pa- 
riſhioners, and diſplaced by the parſon, 
Kid v. Watkinſon, 221 
5. Pariſhioners, as well as the particular 
perſons appointed, may appeal againſt 
an appointment of overſeers, Rex v. 
Forreft, cited, | 260 notis. 


6. A pariſh-clerk is not removable with- | 
out cauſe, Reg. v. Dr. Mall, 261 


PARLIAMENT. 


An indictment on a ſtatute, omitting to 
ſlate the prorogation of the parliament 
-at which it was made, is erroneous, 

Reg. v. Hickeringill, 113 


PARSON. 


See PARISHES, 


1. A parſon cannot bring an aQion for 


tithes until he is inducted, Anonymous, 
46 


2. Whether the ſpiritual cqurt can take 
cognizance for ſaying to a parſon, 
% You are a raſcal; a ſcoundrel fel- 
% low; and will ſwear any thing,” 
Couch v. Buxton, 77 


3. The ſpiritual court cannot entertain a 


libel for words reflecting on à parſon in 
his profeſſion, which do not impute to 
him any miſconduct of ſpiritual cogni- 
. Zance, Clerk v. Price, © 140 


4. A prohibition was granted on a libel 
for ſaying, © He has no ſenſe, is a 

C dunce and a blockhead, I wonder 
„ the biſhop would lay his bands on 

1 ſuch a fellow: he deſerves to have 

« his gown pulled over his ears ;” be. 
cauſe a parſon is not puniſhable in the 
ſoiritual court for being a knave or a 
lockhead more than another man, 
Coxeter v. Par/ons, cited, 141 nitise 


5. Word; 
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8. Words reflecting on @ parſen are not 
cognizable in the ſpiritual court, unleſs 
the imputation, if true, would ſubject 
him to eccleiaftical cenſure, Cert v. 

Price, 1 

6. On an iſſue, whether a rector had re- 

- figned his benefice, the confeſſion, in 
an anſwer in chancery, that he had 
reſigned, is not ſufficient to prove 
the fact, without ſhewing that the 
biſhop accepted the reſignation, Riley 
v. Adams, | 276 
7. Whether the ſpiritual court can pro- 

|  ceed againſt a parſon for performing 
divine ſervice and preaching without 

a licence from the biſhop, + Det Sc. 
of Weftminfler v. Dr. Herbert, 315 


8. The parſon muſt be afſefſed- for the 
poor's rate on his tithes,as the occupier 
thereof, although he has agreed with 
the tenant that he ſhall retain them, 
Caſe of Lambeth Pariſh, 


PARTNER. 


A note of hand ſigned . for ſelf and 
partner, binds the partner, Smith v. 
| Bailey, 


375 


. 


1. An imparlance ought not to be grant- 
ed, unleſs prayed by the party, Aus- 


rymont, 2 


2. A party cannot quaſh his own writ 
without cauſe, ibid. 3 


PAUPERS. 


Ser Qgnpers or JusTICES, Szsstons, 
| SETTLEMENTS. 


1. An adjudicz- ion that a pauper was 
laſt ſettled in ſuch a pariſh, is good, 
£ Keg. D. Whiting, ; 64 
2. An order for the removal of a certificat- 

ed pauper muſt ſhew that he was actu 
3. Paupers, in what caſes diſpaupered, 


| „ By 
4. By 43- Eliz. c. 2. ſ. 7. © the father 
«« and father, and the mother and 


«« grandmother, and the children of 
% every poor, old, blind lame, and 
„ impotent perſon, or other perion 


421 


* not able to work, being of ſuff 
«« cient ability, ſhall maintain every 
*« ſuch poor perſon, according to the 
rate as ſhall + be aſſeſſed by the 
*< juſtices of the county at their gene- 
« ral quarter ſaſtons, on pain of for- 
feiting twenty fillings a month,” 
Reg. v. Daviſon, 268 

5. A pauper ſhall not pay coſts for not 
going on to trial until he is diſpau- 
pered, Geugh'w. Simpſon, - 297 

6. An indictment will not lie for con- 
ſpiring to burthen a pariſh with a pau- 
per, Rex v. Edwards et al. 386 

-FECULIAK. 
| See BiSnor. 

The appeal from @ peculiar is to the arch- 

| biſhop, and not to the biſhop, Anony- 
Nou, a . 7 6 
PENALTY. 


A corporation may, by a by-law, in- 
flict a penalty for refuſing ta accept 
the office of ccmmon-councilman, Ano- 


WYMOus, „ 
PERCUSSIT.. 


The word percufft implies a battery, Young 
| wv. Slaughterford, 229 


PERI U R v. 


1. An indictment for perjury found at the 


ſeflions in Norfolk, ſtating that an act 
was done at Weſtminſter in the county of 
Middleſex, AN D that the defendant did 
commit perjury at Therd in the county 
aferegaid, is bad, Reg. v. Gunn, 66 


2. IndiAment may be found at the on: 


for perjury and barratry, ibid. 67 
3. But fee this ſubje& more fully diſ- 
_ culled, ibid. notis. 


4. To extort money by means of a threat 
to ind Qt the party for perjury is an in- 
dictable offence at common law, Reg. 
v. Weodward, My - 


5. An infant of any age may be ſworn 
as a witneſs, if he is conſcious of the 
| danger 


A TABLE OF PRINCIPAL MATTERS, 


danger of perjury, Young v. Slaughter- 
end. 420 
PLAINT. 
See ESCAPE. 

If a plaint be levied againſt a feme ſole in 
an inferior court, and ſhe remove it 
by habeas corpus and put in bail as a 
feme ſole, yet if the plaintiff declare 
againſt her as ſuch, ſhe may plead co- 


verture in bar, Etberington v. Reynolds, 
| | 142 


PLAN 
Sce DEFENDANT, SHERIFFS, 
What time a plaintiff has to declare in a 
remanet in cuſtodiã, Anonymous, 4 
e 
See STAGE. 


PLEAS and PLEADING. 


See ABATEMENT. 


1. Plea in abatement muſt be within four 


days, Anonymous, | 2 
2. Not allowed after a general impar- 
lance, ibid. 


3. But may be pleaded after a pecial im- 
parlance, 1bid. notis. 


4. A bad plea cannot be taken advantage 


of after iſſue thereon and veraiQ, 

| | ibid. 2 

5. Defendant, on an information for a 

miſdemeanor, is intitled, on pleading, 

to an imparlance until the next Term, 

ibid. 5 

6. Prohibition to the admiralty for refu- 
fing a plea of claun of property, 

| ibid. G notis. 

7. Where a prohibition ſhall go, if they 


refuſe a plea of the ſtatute of Limita- - 


tions, ibid, 


8. To treſpaſs for an injury.done to the 
plaintiff by the defendant's pig, 4 
PLEA IN BAR, that the plaintiff im- 
founded and detained the pig, without 
ſaying, and ſtill detains, is good; 


and the plaintiff being bound to keep 
the thing diſtrained at his peril, can- 
_not REPLY, that the pig eſcaped 
againſt his will and- conſent from-the 
pound; but his remedy is by writ de 
parco fracto, Jaſper v. Eadowes, 21 


9. A plea muſt anſwer the whole decla- 
ration, Anonymous, _ 


10. In an action of aſſault and battery, 


a PLEA of no aſſault within ix years is 
bad; for the 21. Jac. t. c. 16. limits 
it to Hour years, and the ſtatute muſt be 
prec.;ely, and not argumentatively 
pleaded, Blackmore v. Tidderly, 38 


11. Son aſſault demęſue is not a good plea 
where any time intervenes between the 
aſſaults, or where the ſecond aſſault is 

exceſſive, Cockeroft v. Smith, 43 


12. On a record, on view, of a forcible 
detainer, the party may plead three 
years quiet poſſeſſion, Layren : Caſe, 47 


13. Scire facias againſt ſeveral terre- 
tenants, they cannot join in a plea, but 
ought to plead ſeverally, Swaine v. 
Stevens, | 65 


14. No prohibition until plea to the ju- | 
riſdiction is refuled, Azonymour, 70 


15. The attorney general, by gn manual, 
may confeſs the plea of not guilty in 
high treaſon, Keg. v. Lady Oglethorpe, 
wo | 114 

16. If to a writ of error on a ſcire facias 
againſt bail, the defendant plead 
in nullo eft erratum, and aſſign the want 
of a ſcire facias for error, the plea is a 

- confteſlion of the error; but the Court 
may award a certiorari for the infor- 
mation of the Court, Lawn v. Saw- 
bridge, 143 


17. If a ſuit be inſtituted in an inferior 
court againſt a barge-maſter, and the 
bailiff, by proceſs from the court, at- 
tach one of the defendant's barges while 
his ſervant is navigating it, and the ſer- 
vant, to releaſe the barge and its car- 

_ £0, give the bailiff a bond condition - 

ed for his maſter's appearance at the 

next court, It is a legal bond, and can- 
not be avoided by a plea that the bai- 
liff had no right to take it, or that it 
Was 
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was taken by dureſs, Sumner v. Ferry- 
ma, | 8 201 
18. Statute of bankrupts pleaded ill · 
Hull v. Halliday, = 


19. On an appeal of death, a plea in 
abatement, that the place at which he 
was ſtated to be commorant is miſ- 
named, need not be verified by affi- 
davit purſuant to 4. & 5. Ann. c. 16. 
Young v. Slaughterford, 217 
20. In what manner a plea of =j/a:mer 
on an appeal of death ſhall !-: tried, 
88 1614, 218 


21 By 4. 4zn.c. 16. . 7. it is provided, 


that nothing in this act before contained 
ſhall extend to appeals or inditments ; 
but by a ſubſequent clauſe, ſ. 11. it is 
enacted. that no dilatory plea ſhall 
% be received in any court of record, 
4 unleſs the party offering ſuch plea 
„ do, by afidavit,, prove the truth 
* thereof, or ſhew ſome probable 
« matter to the Court to induce them 
« to believe that the fact of ſuch dila- 
* tory plea is true. And it has been 
determined that a plea in abatement 
for a miſremer of the place of reſidence 
in an i#difment muſt be verifed ; for 
that the ſeventh ſection of the ſtatute 
does not extend to the eleventh, Rex 
v. Grainger, cited, 218 notre. 


22: In treſpaſs for taking cattle, a PIA 
that the defendant was poſſeſſed of the 
place where, and tock them da- 
mage froſart, is good, without ſhewing 
further zitle, Harringion v. Baſop, 219 


| 23. To an indictment for not repairing 
a highway, a plea that the inhabitants 


of a particular diſtrict ought to repair 


it, is an admiſſion that the way is a 
highway, Reg. v. Brown, 273 
24. The plaintiff cannot plead a ſhan 
- plea to a ſeire facias quare executionem 
nen on a writ of error, Fofler v. Bur- 
dert, | 274 


25. Pleadings in prombition to the court 


of common council in London, concern- 
ing the choice of a common-council- 
man, Jef gui tam v. Belton, 285 


26. In pleading, whatever is materiallß 


207 


31. 


alledged and not traverſed is admit- 
ted, Nicholſon v. Simpſon, 336 


27. To an gumpfit for fifteen pounds for 
work and labour, a plea that the de- 
fendant gave the plaintiff a note for 
five pounds in ſatisfaction is bad, Cam- 
ber vv. Wade, | 342 


28. A deed muſt be pleaded according to 


its operation in law, bat otherwiſe of 
matters of fact, Crompion v. Ward, 
| : | 346 

29. Non afſump/it and an uſurious contract 
cannot be pleaded jointly, Bernard v. 
Fitzhouſe, 359 
30. If an inferior court refuſe a foreign 
plea, it is a contempt of the ſaperior 

_ courts, Brecon v. Newton, 364 
Where a r non damnificatus 

may be pleaded to a bond to fave 
harmleſs ; or nat, Anonymous, 78 
32. Of pleading the cuſtom of a manor 
to levy a debt, &c. by levari fucias, 
Altos v. Farvis, 145 
33. Admittance by pleading to an ill in- 
dictment does not make it good, Reg. 
D. Jennings, \ 227 
34. Plea in abatement moſt be at the com- 
mencement of the fait, Zoydadsw. Smith, 


| 0 
35. If the warden of the Fllet be 1 
an attorney in the 4ing*s bench in an 
action for an eſcape, he may plead 
that be ĩs an officer of the common pleas, 
Txwiford v. Huggine, 404 


36. In a plea of foreign attachment, to 


debt on bond, it muſt be averred that 
the money attached was parcel of the 
money mentioned in condition, 


Jobnſon v. Feſt, 419 


POOR. 
See PaurEeRs, ORD ERS, and 
SETTLEMENTS, 


1. Juſtices cannot order maintenance of 
poor, but on complaint of the over- 
ieers, Reg. v. Putten ban, $22 


2. Appeal from a poor's rate muſt be to 
the next ſeſſions after the allowance of 
the rate, Reg. v. St. Giles's Pariſh, 
EH is <7 259. 260 

PO R- 
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POR TE-®S 
See Lox Dow. 


PORTIONS. 


Where double portions are given to 


daughters, the leſs portion certain and 
the greater on a contingency, which 
happens after the leſs portion is paid, 
yet the daughters are intitled to the 
ſubſequent proviſion, Sa ville v. Saville, 


327 


POSSESSION. 


In a declaration it is ſufficient, as againſt 
a wrong doer, to ſhew p:/eon only; 
but in a plea it is neceſſary to ſet out a 
ſtrict legal title, Stroud v. Birt, Se. 

cited, 220 nctis. 


POSSIBILITY. 


A poſſibility clothed with an intereſt is 


| deviſable, Brunker v. Cook, 127 notis 


| POSTE A. x 

1. Before one moves in arreſt of judg- 
ment, the paffea ought to be in court, 
Ancnyncus, | 


2. Not to be altered after it is filed, Auo- 


aymMus, | | 3 
3. In what caſes the pefea may or may 
not be amended, bid. notis. 
4. It is no ground for a new trial, that 
the poſtea 15 partly deſtroyed, Fowbert 
v. Ekins, 4 207 


POST-OFFICE and 
" POST-MASTER. 


1. Action on the caſe will not lie againſt 
the poſt-maſter for the loſs of exche- 
quer bills and letters delivered in at an 
under-office, Lane v. Cotton, 12 


2. Nor will it lie againſt the poſt-maſter- 
general for a bank-note ſtolen by one 
of the ſorters out of a letter delivered 
into the poſt- office, Hbitfield v. Lord 
Deſpenſer, cited, 
 PRACIPE. 
1. Tenant in tail and remainder man join 
in making a tenant to the præcipe, who 


vouches them jointly, and they youch 
over the common vouchee, Page v- 


Hayꝛrard, 01 


18 notts. 


2. If a tenant in tail, with remainder in 


tail, levy a fine ſur conuſance, c. to 
A. B. and his heirs in order to make 
him tenant to the præcipe, without de- 
claring the uſes of the fine, the free- 
hold veſts in A. B.; and therefore if a 
writ of entry be brought againſt bim, 
and he vouches the cognizor of the fine, 
the common recovery thus ſuffered is 
good. Ax D noTE, Depoſitions taken 
in Ireland may be read on atrial in Eng- 
land to prove the record, Lord Altbam 
. Lord Anglejea, 210 


PREROGATIVE. 


The queen's debtor in Newgate turned 
over to the Marſhal, in order ta 
charge him in B. R. at the queen's 
ſuit, Reg. v. Smith, 97 


PRESCRIPTION. 

A capital burgeſs cannot be disfranchiſed 

for preventing the corporation from 

receiving a toll pretended to be due to 

it by preſcription, Reg. v. Ficars, 214 

PRESENTATION: 
See INSTITUTION, &. 


PRISON AND PRISONERS. 
See Esc APE, SOLDIERS. 


1. A priſoner cannot be retaken on an : 
eſcape, if the plaintiff has diſcharged 


him, Anonymous, ' 3 


2. Nor can the ſheriff retake a priſoner 


after a voluntary eſcape, ibid. notis. 


3. In what manner a priſoner in the 
actual cuſtody of the marſhal may be 
charged with a new ſuit in Vacation 
time, ibid. 4 

4. See further, ibid. notis, 

5. A perſon reſident within the walls of 
a priſon may be detained, Anonymous, 4 


6. A priſoner diſcharged by the ſtatute 
of 2. Ann. c. . and after arreſted for 


a debt of above one hundred pounds 
due before the diſcharge, muſt 2 
3 


7. If a juſtice commit a perſon for far- 
ther examination, the officer is indict- 
able for not carrying him to priſor, 

| 55 | althqug* 


ſpecial bail, Cragger v. Glower, 
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although he produce the priſoner on 
the day of the net examination, , 
v. Jabaſn, : 2 
8. It is a miſdemeanor in an officer to 
take 2ny thing from a priſoner in his 
cuſtody, ibid. 


9. The ſheriff is liable for the eſcape of a 


priſoner committed to the gaoler, R. 
Vs Belævood, : a d 80 
10. The ſheriff however may bring an 
action for an eſcape againſt the pri- 


ſoner before he has paid the money, 


Sheriffs of Norwich v. Bradſhaw, 
: ibid, 13 5 not is. 


11. Impriſoning the oppoſite party's wit- 
neſs 3s ground for a new trial, Davis 
v. Daverill, 141 


12. Whether an action on the caſe or 
_ treſpaſs vi et armis, muſt lie for cauſing 
a perſon to be arreſted and carried to 
priſon without cauſe, Bourden v. Allo- 


dNoay, 8 180 
13. If a priſoner eſcape from a commit- 
ment under an order of chancery for 


hindering the execution of a decree, 


he cannot be retaken on an eſcape war- 


rant under the ſtatute 1. Aan. c. 6. 


Paine: Caſe, 279 
14. A priſoner who eſcapes and returns, 
is in lawful cuſtody, Auammout, 241 


15. A declaration againſt a priſoner muſt. 


be delivered perſonally or to the turn- 
key, Gronehoofe o. Cliaver, 357 


16. In what caſe a priſoner out on a 
day -rule may be taken on an eſcape 
_ warrant, Wilkinſon v. Mathews, 366 


PRIVILEGE and 
PROTECTION. 


1. Privilege from arreſt, where not al- 


lowed, Anonymoas, . 3 


2. An attorney in cuſtody cannot plead 
privilege, Alderman v. Cutting, 293 


3. See alſo Anonymous, 302 


PROBATE. 
See Wills. 


PROHIBITION. 


1. Muſt be on ſuggeſtion, Anonymous, 5 


2. May be granted after ſentence, in all. 
cafes where it appears on the face of 
the proceedings that the court below 
had no juriſdiction, ibid. 5 
3. May be granted on a ſuggeſtion of a 
matter which does not appear on the 
face of the libel, ibid. 


4. Wherever it appears on the face of 


the proceedings, that the ſubject matter 
was not within the juriſdiction of the 
inferior court, a prohibition ſhall go, 
although ſentence below has been pro- 
nounced, | ibid. 5 notis. 


5. Caſes referred to, of prohibitions after 
ſentence, | ibid. 6 notis. 


6. Prohibition to the admiralty for re- 
fuſing a plea of claim of property, 
N ibid. 

7. Where a prohibition ſhall go if they 
refuſe a plea of the ſtatute of Limita- 
tions, ö A ibid. 
8. No prohibition, until plea to the ju- 
riſdiction is refuſed, ibid. 70 


9. Prohibition in ſcandal, Hoſkins v. Lee, 
| 8 112 

10. If an inferior court has cognizance 
of the action, a prohibition will not lie 
on a ſuggeſtion that the cauſe of it 
aroſe out of the juriſdiction, Anony- 


Nous, 132 


11. A prohibition was granted on a libel 
for ſaying, He has no ſenſe, is a 
% dunce and a blockhead. I wonder 
«© the biſhop would lay his hands on 
« ſuch a fellow: he deſerves to have 
bis gown pulled over his ears; 
becauſe a parſon is not puniſhable in 
the ſpiritual caurt for being a knave 

or a blockhead more than another 

man, Coxeter v. Parſons, cited, 141 

12. A. prohibition granted for ſaying, 
„ ſhe has made her huſband 2 cuckold,” 
on a ſuggeſtion that the words were 
ſpoken in London, Bennet v. King, 195 


<F 3- The diference where you proceed 
in 


in prohibition for damages, and when 
to maintain the juriſdiction of the com- 
mon- law courts, Biſbep v. Eagle, 263 
14. Pleadings in prohibition to the 
court of common- council in London, 
concerning the choice of a common- 
councilman, Je gui tam v. Bolton, 285 
15. Prohibition to a libel in the ſpiritual 
court for ſeats in the church, Clert v. 
Birch, , 290 
16. The court will not grant a prohibi- 
tion after ſentence, if the inferior 
court has juriidiction over the cauſe, 
Hargill v. Hunt, 


17. Prohibition in Ireland for tithes, 
Stratford v. Neale, 355 


18. Prohibition granted for calling a man 
cuckold in London, it being tanta- 
mount to calling his wife whore, Ficars 
v. Worth, 357 


19. Suggeſtion for a prohibition amend- 
ed, Anonymous, 492 


20. A prohibition does not lie to the ſpi- 
ritual court for refuſing a plea proper 
to the juriſdiction, 

PROMISE. 


See DECLARATION, 


1. Promiſe laid by the executor as made 
to the teſtator, who had been dead 
ſeven years; the defendant pleads wor 
afſſumpfit infra ſex annos ; the plaintiff 
proves a promiſe to himſelf within four 
years; this does not maintain the iſſue, 
Green V. Cr ane, 37 


2. If a bill of exchange be drawn on 4. 
without mentioning at what time It is 
to be paid, a parol promiſe by the 
drawee to pay it at any /ub/equent day, 
is a good acceptance within the cuſtom 
of merchants, alter v. Atwood, 190 


3. Promiſe to the inteſtate and a promiſe 
to the adminiſtrator joined, remittit 
damna in one helps it, Tate v. Whi- 
ting, 3 196 

4. If an adminiſtrator declare on two 
counts, one on a promiſe to the inteſ- 
tate, the other to himſelf, as admint- 
ſtrator, and be nonſuit, he ſhall pay 


colts for the whole, Fenes v. Wilfon, p 
e 25 


30% + 


ibid. 412 


A TABLE OF PRINCIPAL MATTERS. 


PROMISSORY NOTE. 
1. The Court will not change the venue 
in an attign on a promiſſory note, 
Anonymous, | 52 


2. A promiſſory note to pay on 3 of 
Bis mother is not within the 3. & 4. 
Ann. c. 9. Garnet v. Clarke, 226 


3. Declaration on a promiſlo t 
Stephens v. Careleſs, - ps 8 
PROSECUTION. 
Ser MaLicious PROSECUTION, 


PROVISO, 
See TaIAL. 


QUANTUM MERUIT, 
See ASSUMPSIT. 


QUO WARRANTO. 
1. On a nibil dicit to a guo awarranto in- 
formation, the judgment is gd capia- 
tur, Reg. v. Tyrrill and Barker, 235 
2. In what caſes the Court will grant in- 
formation guo warrants, Rex v. Grant, 


; 297 

3. See alſo Rex v. Morgan, 308 
4+ And farther Rex v. Nichol; and Rad. 
cliffe, I 324 
5. Information quo werranto lies againſt 
the ſteward of a court, Anonymous, 383 


2 
a. — Ae ” * 


„„ 


* 


RANSOM 
1. Of ſhips is a ſpecies of ſalvage, and the 
owners are bound by the contract of 


25 The 


the maſter, Anonymous, 
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2. The captain of a captured veſſel who 
ranſoms her at ſea, and becomes a ho- 
ſtage, may libel in the admiralty court 


againſt the ſhip and cargy for payment 


ot the ranſom, Azonymous, 6 notis. 


3. Sed wide aliter 22. Geo. 3. c. 25. ibid. 


E. 
1. The flat. 13. Edw. 1. c. 34. declares, 


that if a man do raviſh a woman 
* married, maid, or other, when 
« ſhe did not conſent neither before 
* nor after, he ſhall have judgment of 
< lite and member; and likewiſe when 
* a man doth raviſh a woman mar- 
« ried, lady, damſel, or other, with 
« force, although ſhe conſent after,” 
„ 7 

2. An act that makes an offence by 
name, as rape, &c. to be felony, vir- 
tually makes all that are preſent aid- 
ing and aliiting principals, though one 
only doth the fact, ibid, 
3. In an action of aſſault by a huſband 


for an intent to raviſh his wife, his 


Anony- 


wife is a competent witneſs, 
| 224 


mous, 
 RECOGNIZANCE. 
1. Procuring a wrong venus for the trial 
of an indictment is a forfeiture of the 
recognizance, Anonymous, ES 
2. No capias lies on a recognizance in 
the common pleas, ibid. 45 


3. Judges of B. R. or C. B. may, by the 
common: law, take recognizances, 


ibid. 53 


The ſeffions cannot commit a man for 
diſobeying an order of filiation, but 
muſt proceed on his recognizance, Reg. 
v. Weſt, | FE, 
. Sureties to keep the peace cannot be 


diſcharged, until the condition of the 


recogntzance is performed, Reg. v. 
Lord George Howard, = — ag 
6, A recognizance to appear cannot be 
diſcharged unleſs performed; but it may 
be reſpited, Reg, v. Lord Drummond, 200 


7. Recognizance a record, &c. Buſten v. 
Ridley, | 223 
3. Appearance on a recognizance in 
B. R. muſt be in perſon, and not by at- 
torney, 2n9ty30u5, 253 


RECORDER. 


If a recorder be liable to removal at the 
pleaſure of the corporation, the chu- 
fing another perſon recorder is a decla. 
ration of the pleaſure of the corpora- 
tion, Rex v. Mayor, Tc. of Canterbury, 


40 
nn 
See JUSTICES or PEACE, 


1. On a record, on view of a forcible de- 
rainer the party may plead three years 


quiet poſſeſſion, Layton's Caſe, 47 


2. Depoſitions taken in Ireland may be 
read on a trial in England to prove the 
record, Lord Alibam v. Lord Angleſea, 

; 210 


3. Of removal of records by habeas cor- 
pus, certiorari, or recordari, Etherington 
L. Reynolds, 142, 143 


4. A recognizance is a record where 
taken, and local, Baſtan v. Ridley, 224 


In. 


1. If tenant in tail covenant to ſtand 
ſeiſed to the uſe of himſelf for liſe, with 

_ remainder ta the uſe of his ſon in tail, 
and afterwards ſuffer a common recovery, 
in which he is tenant to the precipe, 
with ſingle voucher to other uſes than 
thoſe in the covenant to fland ſeiſed; 
THE RECOVERY is good, and bars the 
iſſue in tail; for the covenant to ſtand 
ſeiſed made no alteration in the eſtate- 
tail, but conveyed a baſe fee, defeaſible 
only by the entry of the iſſue in tail, 
Machel u. Clerk, . uy 


2. If adonor receiye a rent with a condi- 
tion to re-enter, a recovery will not bar 
it; aliter if the condition be to re-enter 
for non-payment, of a ſum in groſs, 
Page v. Hayward, | 61 


3. A recovery ſuffered of an eſtate in fee 
ſimple will not alter the nature of the 
deſcent ; and therefore if huſband and 
wife, he being ſeiſed of lands in right 
of the wife by deſcent ex parte ma- 

_ ternd, ſuffer a recovery to themſelves 
fer life, with remainder in tail, remain- 
der to the right heirs of the wife, with 
a power to the wife to diſpoſe of the 

.. Teverlion in fee, and they die without 

iſlue, and without making any diſpo- 

| ſition 


1 * 32 


% 


deſcend to the heir of the wife ex parte 
maternd, Abbot v. Burton, 181 


4. If a tenant in tail, with remainder in 
tail, levy a fine /ur conuſance, c. to 


A. B. and his heirs in order to make 


him tenant to the precife, vithout de- 
claring the uſes of the fins, the free- 
hoid veſls in 4. B.; and therefore if a 
writ of entry be. brought againſt him, 
and he vouch the coprizor of the 
fine, the common recovery thus ſuffer- 
ed is good, —AwD Nnore, Depoſitions 
taken m /r:-laud may be 1ead on a trial 
in Exglaud to prove the record, Lord 
Aithem d. Lord Angicſba, 0 


RR RN TR F. 
See ENTRY. 


RELEASE. 
See Cos rs. 
REMAIN D E R. 


See LIUITAT IRS. 


| « . . | * 
1. Remainder-man and tenant in tail 


join in making a tenant to the pre cipe, 
who vouches them jointly, and they 
vouch over the common vouciee, gy 
v. Hayward, 1 
2. Settlement to huſband and wife for 


life, remainder to truſtees for years, 
Andrews v. Strowd, DES. 88 


3. Limitation on a condition precedent 


of a contingent remainder, is good, 
Hardwick v. Gaimtall, © 119 


4. Where-a remainder in fee 15 not bar- 
rable by tenant in tail, Anonzmeous, 121 


5. Deviſe in remainder to A. and his 
heirs, and for default over, 1s a fee, 
Grumble v. Jones, 207 


REMANET IN CUSTODIA. 


1. What time a plainti has to declare in 
a remanet in cufledia, Anonymous, 4 


2. A remanet in cuſtodid charges only ne 
ibid. 


marſhal after an eſcape, 


Voi; XL 


ſition of the reverſion, the eſtate ſha!l 


£2. 
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REMITTIT DAMNA. 
See DaMAGES. ; 


Promiſe to the inteſtate and a promiſe to 
the adminiſtrator joined, remittit damus 
to one helps it, Tate v. Whiting, 196 


REMOVAL 


1. If a proſecutor remove an indictment 
found at ſeſñons into the king's bench, 
and the defendant obtain a / prias 
from the attorney-general, and carry 
it down at the next aſſizes by proviſo, 
evichout leave firſs obtained from ' the 
Court, and is thereon acquitted, the 
Court will grant a zew trial, Reg. v. 


Sir Jacob Banks, ' 33 


2. An order for the removal of a certificat- 
ed pauper muſt ſhew that he was actu- 
ally chargeable, Reg. v. Whiting, 65 


3. If a burgeſs totally deſert the borough, 
he may be removed from his office, 
Reg. S. Truebody, 3 


4. The removal of a clerk of the peace 
under the ſtatute 1. Will. & Mary, c. 21. 
is not a conviction, but an order, and 
the articles mult be exhibited in writ- 
ing, 80 notrs. 


5. Juſtices of the peace cannot make a 
conditional order of removal, Oakham . 
Whitilej:a, 17L 


6 If 4. removed by certificate from B. to 
C. takes an apprentice, who ſerves out 
his time at C. and lives two years, he 
cannot be removed with his maſter, &:. 
Giles's v. Weybridge, x 204 


7. Order to remove a man where he was 
bound apprentice, and ſerved as long 
as his maſter lived, ill, St. Aiban's v. 
St, Botolph's, _ 205 

8, No perſon, who ſhall be bound ap- 
prentice by any deed, writing or con- 
tract not indented, being firlt legally 
ſamped, ſhall be liable to be removed 
from the place in which he was fo 
bound and has been refident forty days, 
by reaſon of ſuchdeed, writing, or con- 
tract not being indented only, ibid. 

5 EE 205 atis. 


LI 5 9. An 
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9. An order of removal directed to two 
_ pariſhes, ſaying, © Whereas complaint 
bas been made by you,” is good, 
Reg. v. Kidderminfler, 205 


10. It appears to us, &c.” is a good 
adjudication in an order of removal, 
ibid. 


11. The removal of a child of three 


years old to the place of its birth, is 
good; but it may be removed from 
the 
was laſt legally ſettled, St. Sawiour's 
v. Cripplegate, 267 
12. An order of removal directed to the 
_ officers of two pariſhes, without ſaying 
which is to remove and whic x is to re- 
cei we, is bad, Binfeld v. Banffead, 268 
13. An order of removal reverſed is final 
to the parties, Samerby v. Stretton, 30g 
14. A bond conditioned, that the obligor 
ſhall remove himſelf and his family 
from a particular pariſh, and not re- 
turn to live 22 as an inhabi ant 
without permiſſion from the obligee, is 
good, Eiben — dd. 
15. Two perſons cannot be removed by 
one order, although to the ſame parith, 
if their ſettlements are independent of 
each other, Rex v. Turton, &c. 356 


ANTS. 
See DEBT, LEASE. 
REPAIR. 
See Hicnways 
1. Aion lies by perſons inhabiting a 
ground floor againit the tenant of the 
garret, to keep the roof in repair, 
Anonymous, : - 7 
2. Copyholder bound to repairs ; the lord 
cuts his timber, Ranger v. Abbmead, 18 
3. Not repairing a farm, 4:o7ymeus, 45 
4. Judgment reverſed for inſufficiency in 


an indictment for not repairing a high- 


way, Reg. v. Iubabitauti of Stratford, 
| „ 56 


nce to the pariſh in which its father 


REPLEADER. 


Where an iſſue is wholly immaterial, there 
mult be a repleager, Auonymous, 46 


REP LE VIX. 


1. If an attorney grants a replevin of his 
own goods, it is ill, Trevannian's 
Caſe, 32 

2. In replevin, the being bailiff is tra- 
verfable, Trevillian v. Pine, 112 


3- A ſp=cial avowry in replevin, Leg: 


a. Strad with, 203 


REPLICATION. 

A bad replication may deſtroy the cauſe 
of action, Arcbbijbop of Canterbury w. 
Wille:, 145. 146 
REPUTED FATHER. 


Sce BasTA RD. 


RESCUE. 


1. If « e aller poods 70 be refecd, a 
ſcire facias Res againſt him after he 13 
out of his office, Clerk v. Hithers, 


Et . 35 not's. 
2. An attempt to reſcue will juſtify an 
aſſault, Anonymous, 64 


3. But it mutt be pleaded ; for a juftifica- 
tion cannot be given in evidence on the 
general iſſue, ibid. notits. 


4. On a reſeous returned, a ſmall fine may 


be impoſed, Rex v. Faux, 287 


6. A reſeue from the bailiff on a me/ne 
roc, While removing under a habeas 
corpus, will not excuſe the ſheriff, 
Crempton v. Ward, 347 


RESIGNATION. 


Reignation of a benefice ill pleaded, 
Riley v. Adams, 276 


RETURN. 


1. A conſtable may be indicted for ** un- 
« lawfully, obſtinately, and contemp- 
1% tuouſly neglecting and refuſing?” to 
make a return of what he has done 
under a warrant of diſtreſs directed 
x : ; to 
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to him on a convidiion od a penal ſta- 
tute, Reg. v. Wiat, 75 


2. Return of a mandamus ruled, 64 


3. A ſeire facias made returnable on Sun- 
day is void, Prime v Majon, 120 


4. Non fuit eleckus is a good re urn to 


a mandamus, Reg. v. Corporation of 


Cornwall, 174 


5. The Court will grait a peremprory 
mandamus after julgment for the plain- 
tiff in an action for a falſe return, al- 
though a Gil of ex-eptizns was tendered 
at the trial, Hri2ht v. Sharpe, 175 


6. A return to a mandauut to reſtore a 
capital burgeſs, chat he wrote a libel 
«© to one of the aldermen, and there- 
e upon conſented to be turned oat,” 
is bad; for a common- council cannot 
try a libel, and a reſignation by pare! 


muſt be certain, Reg. v. Lane, 270 
7. Return to a mandamus, Rex v. Low- 
fon, ; 301 


RIO 
Two informations for riots in a corpo- 
ration quaſhed, Reg. v. Soky et al, 100 
ROBBERY. 


If A. be affaulted and ſcized in the Kun- 
* dred of B. but led thence and robbed 
in the hundred of C. the hundred of C. 


is chargeable, Cooper v. Baſing ſtoke, 38 


2. Prohibition in ſcandal, Hofins v. Lee, 
n a 112 


SCANDALUM MAGNATUM. | 


The venue cannot be changed in ſeanda- 
lum magnatum without ſpecial cauſe, 
Duke of Richmond v. Coftzlowe, 234 


SCIRE FACIAS. 
See AMENDMENT, 


1. Julgment muſt be revived by /cire fa- 
cas, Anon;mous, 2 
2. If a ſheriff ſuffer goods to be reſcued, a 
feire facias lies againſt him after he is 
out of his oifice, Clerk v. Withers, 
8 8 
3. A feire facias made returnable on Sun- 
day is void, Prime v. Maſon, 120 
4. A feire facias amended, Tully v. Va- 
vaſor, 139 
5. If to a writ of error on a ſire facias 
againſt bail, the defendant plead in nullo* 
et erratum, and aſſign the want of a ſcire 
facias for error, the plea is a confeſ- 
hon of the error ; but the Court may” 
award a certiorari for the information 


ol the Court, Lawn v. Sawbridge, 143 
6. Venue cannot be changed in ſcire fas 
cias upon judgment in ejectment, Feſter 
v. Burdeun, 3 
SEAMEN AnD SEA AFFAIRS: 
See ADMIRALTY and SHIPS» 


1. The ſtatute 21. Jac. 1. Cc. 16. doeg not 


S. 


'FAEVAGK. 


| Rauſom of ſhips is a ſpecies of ſalvage, 
and the owners are bound by the con- 
tract of the matter, Azonymous, 


SCANDAL 
See LIBEL and WorDs, 


r. No ſpecial bail in ſcandal, Drake v. 
1 | 49 


extend to ſuits in the admiralty for 
ſeamens wages, Amnymous, 6 

2. An hypothecation bond given at lan 
by the maſter of a veſſel, for neceſſ 
ries to ſupply damage dohe by ſtreſs of 


weather at ſea, is good, Fohn/on 
Shippin, | : 


v. 


39 


3. Seamen employed in the river Thames 
in the outfit of a ſhip may ſue in the 
admiralty for their wages, although 
from a diſagreement between the 
owners they are diſcharged while lying 
in the river, and although the voyage 

LI 2 | for 
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for which they were hired was never 
performed, Oſnan v. Wells, "Ft 


4. A ſui: in the admiralty for ſexmens? 


wages muſt be brought within fix 


years after the cauſe of action ariſes, 
- Hide v Pareridge, 43 


5. But if the perſon entitled to ſuch ſuit 
be at the time it accrues within age, a 
Feme-covert, non compos mentis, impriſo = 
ed, or beyònd fea, he fall be at liberty 
to bring ſuch action within fit years after 
ſuch diſabiliey hes ceaſed, 4 nos. 


S E ISIN. 


Scifen of king James I. in a court- leet, 
Brook Ve Huſtler, 75 


SENTENCE. 


1. A prohibition may be granted after 
ſentence in all caſes where it appears 
on the. face of the proceedings 
that the court below had no , jurildiction 5 
Arenymoas, | 5 
2. In the admiralty court it Mall de in- 
tended, after ſentence, that they had 
- juriſdiction, ibid. 5 notis. 
3. Wherever it appears on the face of 
the proceedings, that the ſubject matter 
was not within the juriſdiction of the 
inferior courts, a prohibition ſha!l go, 


although nen below has been pro- 


nounced, ibid. G nati:. 
4. Caſes referred to of — ns afier 
ſentence, i ib id. © notts, 


SE R * VAN PT" 
See Masx ER and SERYAST. 
SESSIONS OFTHE PRACE. 
See JuST1CE3, Ozp BERS. 


- 


1. The ſeſſions cannot commit a man for 
 Gibering an order of Aliuuion, but 
muſt proceed on his reco gnizaace, Reg. 


"a. Wet, | 3 59 
2. Indidtment may et at ens for 


perjary and barratry, Reg. S. Ganu, 67 


3, But ſee t more on this s ſubject | 
> Tod. moths, 


4. The ſeffions cannot order an admin;- 
ſtrator to refund any part of the fee 
which the inteſtate had received with 
his apprentice, Reg. v. Standijh, 110 


5. See further on this ſubject, 110 tie. 


6. The keep er of a houſe of correction 
cannot be difplaced by the ſeians 
without cauſe, Ar 27. Apſley, 165 


7. Tue juſtices at ſeſſions cannot make an 
order on the overieers to pay a ſur- 
geon's dill for attending a paaper, Res. 
D. Belxim, "RP 78 


8. An appea' againſt a poor's rate muſt 
be to the „ext ion after the allow. 
ance of the rate, * v. St. Giles's 

Pariſb, 259 


9. How far the ſeffions may give relief in 
appeals from a poor's rate, ibid. nctis. 


10. An order * Mons quaſhed, becauſe 
too general * V. Ah mg Se. 
280 


11. On an appeal to * ons 1. the 
right of tithes come 1n _gaek: on, the 
Court cannot proceed in tne cauſe, 
Fer D. Furneſs, ; 320 


12. The ſeons cannot diſcharge a con- 
ſtable and appoi int another, 8 on 


the neglect of BE leet, Rex v. Las. 
380 


mere, 
SETTLEMENTS. 


See Ox DE&NS Or JusT1cCes, Poor, 
REMOVAL. 


„ „ — 


1. Settlement ſor liſe to huſband and wife, 
remainder o truſtees for years, Auareavs 
D. Stroabd, 88 


2. By 12. Ann. c. 18. f. 2. it is enadted, that 
_ * if any perion u hatſoever ſha!l be an 
*« appremice, bound by indenture to 
any certiſicated perſon, and not after- 
“ wards having gained a legal ſettle- 
ment in the pariſh, fuch apprentice, 
* by virtue of ſuch apprenticeſuip, ſhall 
not gain or be adjudged to have any 
<< ſettlement in ſuch pariſh by reaſon of 
„ ſuch apprenticeſhip ; but every ſuch 
5 apprentice ſhall have his ſettlement 
in ſuch pariſh, as if he had not been 
bound 
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& bun apprentice to ſuch perſon as 
e aforelaid,”” St. Giks's v. N eybriage, 


3. By 35. Geo, 3. c. 101. no perſon hall 
gaia a ſettiement by delivery and pub. 

lication of notice, St. Aiban's v. St. 
Dotoiph's, 200 nalis. 


4. Deſcent of a copyho'd to a cer iſicate- 
man give him a ſettlement, Rex v. 
Burcleer Pas ih, - 08 


5. In what caſe the abſence cf a ſervant 
during part of the year will nor pre- 
vent his gaining a ſcttlement, Rex v. 
Kis. 341 

6. A ſervant is fettled in the parifa in 
which the {-rvice is performed, Gra- 
deny v. Feverſpam, 345 


7. Renting an entire tenement, though 
in different pariſhes, will gain a ſertle - 
ment, Greut Amwei v. St. Jebn 4, 
e 380 

2. A ſetvice under a hiring from Chriſ- 

mas to Michazhnas, may be joined to 
a- ſervice from Michoelmas to Chriſt- 
mas, under a ſucceinve hiing for. a 
ycar, to gain a ſettlement, Nox v. In- 
_ babitants of Ayniue, Northamptongbire, 


SKY ERS NCC: 
See TeExANT. 
SHERIFFS, SHERIFF's OFFICERS, 
aN Db SHERIFF's COURT. 
Se Lox Don, 
1. Miſconduct of the ſher ff in returning 


the jury, a ground for a new trial, 
Anonymous, | 1 


2. Sheriff cannot retake a priſoner aſter 
a voluntary eſcape, ehid. 3 


3. If a ſheriff levy goods onder a feri 


facjas, and before ſale his office e- 
pire, yet the defendant cannot re- 
claim the goods, although the plaintiff 
died before the return of the writ ; for 
the deſcendant is completely diveſted of 
them by the /ewy, and the ſher:f, tho? 
cout of office, may ſell them * ichout a 
denditioni exponas ; or, if he will not, 
ke may be compelled by a cyiringas 


directed to the new ſheriff, Clerk 
. ll ithers, | 34», 35 
4+ If the ſheriff ſuffer goods to be re/cu- 
ee, 2 ſcire facias lies ag uinſt nim after 
he 1s out of his office, ibid. 35 notis. 
5. The ſheriff is anſwerable for me miſ- 
conduct of his under-officer, Anony- 
mous, | 49 
6. An action lies againſt a ſerjzart at 
mace for arreſti.g a perſon on proceſs 
from the ſherif*s court in an action of 
debt on bond, if it appear that che 
bord was made out of the joriſdiction 
of the ſheriff's court, Luttin wv Bering 
7. A ſheriff cannot take advantage of 
any erroneous proceedings, if he ſuf- 
fer an eſcape, ibid. 


8. In an action againk the ſheriffs of Lon- 
don ior an c ſcape from THE COMPTER, 


jt is ſuffcient to ſhew, that the plain- 


tiff levied a plant againit the party, 
and that he was charged in cuſtody, 
Jacaſon v Humphreys, 4 


9. The ſheriff is liable for the eſcape of 
a priſoner committed to the gaoler, 
Reg. v. Beltusod, 80 

10. The ſheriff may bring an action 
for an eſcape againſt a priſoner before 
he has paid the money, 135 ubtis. 


11. If any citizen of London, being fiel 
qualified, ſhould be duly electe“ 104 
choſen to be one of the ſhe riffs of the 

city of London and county cf Midale- 
ſex, and ſhould refuſe to take upon him 
the ſaid office (unleſs he ſhould be dif- 
charged by oath as to the inſufficiency 
of his eſtate, not being worth ten thau- 
ſand pounds at the time of his elec- 
ron), be ſhould forfeit the ſum of four 


hundred pounds to the mayor and 
commonalty and citizens, to be reco. 


yerca by action of debt in any of the 
courrs of record within the city of 
London, Mayor of London v. Mark- 
dick, 164 ue. 


12 Where any defendant ſhall be arreſt. 
ed by the ſheriffs of London or Middle- 
ex, by proceſs iſſuing out of the gurt 

of king's bench, and thall give to fuch 
ſheriff a bail- bond for hi- appearance on 
. 13 


che 


j 
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che day of the return of ſuch proceſs, ſuch | 


deſendant ſhall have leave for four day: 


after that return to put in good bail 


at the ſuit of the plaintiff in ſuch pro- 
ceſs; and within that time all proceed- 
Jags upon the bail-bond to the ſheriff 


ſhall ftay ; and in cafe of arreſt of any 


defendant in any other county of this 
kingdom, by proceſs iſſuing out of tiuis 
court as aforeſaid, ſuch defendant ſhall 
have leave for fix days to put in good 
bail after the return of ſuch pioceſs, 
without any proſecution whailoever to 
be made in the mean time on the bail- 
bond to the ſheriff, Anonymous, 

253 no!ts, 
13. Bailiffs and ſheriffs, how puniſhable 
ſor not returning of writs, 1614. 272 
14. A reſcue from-the bailif on a gun. 
* *prece/5, while removing under a babras 

_ corpus, will not excuſe the ſheriff, 
Crompton v. Ward, 347 
15. An attachment lies againſt an under- 
* ſheriff for not returning a writ, Make- 
Paint v. Difion, | 366 
16. A ſheriff's officer cannot juſtify treſ- 
+ paſs under a ca. a. on a judgment 
which was afterwards reverſed, Byron 


v. Phillips, „ 
17. See alſo Rex wv. Franklin, 413 


SHIPS. 

1. Ranſom of ſhips is a ſpecies of ſalvage, 
and the owners are bound by the con- 

| tract of the maſter, Anonymoys, 
2. The captain of a captured veſlel who 
- ranſoms ner at fea, and becomes a 
hoſtage, may libe] in the -admiralty 
court sgainſt the ſhip and cargo for 
pay ment ot the ranſom, ibid. O nos, 
3. But ſee aliter 22. Geo. . 
4. An hypothecation bond given at land 
by the maiter of a veſſel tor neceffaries 
to ſupply damage done. by ſire(s of 
weather at fea, is good, Johnſen d. 
Sbippin, N : | —— 


g. Seamen employed inthe river Thames 
in the outfit of a ſhip may ſuc in the 
admiralty for their wages, althougd 
from a dia greemen: bezween tas 


7 
Th< — 0 - % »- 
3$<t = + * wh - * ” : 


owners they are diſcharged while lying 
in the river, and although the voyage 
for which they were hired was never 
performed, Oman v. Wells, 31 


%% 
See ExcomMUNiCatTo CAPLENDO. 


SIGN MANUAL. 


The attorney-general, by „ga manual, 
may co. fels the plea of ao guiity in 
high treaſon, Reg. v. Lady Ogletherp. 


| | 114 
SLANDER. 
Sce SPiRtTUAL Count. 


Action for ſlanderous words, Button v. 

Haywwod and bis Wife, 359 
SOLDIERS. 

1. A ſoldier in cuſtody an an excommuni- 
cato capiendo ſhall be diſcharged, Ano- 
nymous, „ 191 

2. A perſon who inliſts into the army, 

aſter verdict againit him, may be taken 
in execution, Maſcal v. Davys, 234 

3. See allo Maſon v. Toauſon, 252 

4. Fiading an able man any time after 

liſting ſuficiear to intitle to the benefit 
of the liſting act, if the man continue 
in the ſervice, Anonymous, 235 


SOUTH-SE A. 
Conſtruction of a covenant for transfer- 
ring South-ſea ftock, Zeffry v. Weed, 

| 3 351 
SPECIAL BAIL 
4 See BarL. h 


SPECIAL IMPARLANCE. 
See IMPARLANCE. 
SPECIAL VERDICT, 
| See Vixbier. | 
SPIRITUAL COURT. 


1. May proceed for calling a woman 
„ brarudy-noſed whore,” Ancnymess, 

8 Up Tas 48 

2. Whe⸗ 
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2. Whether the ſpiritual court can take 
cognizance for ſaying to a parſon, 
„Lou are a raſcal; a ſcoundrel fel- 
% low; and will ſwear any thing,” 
Gouch v. Baxton, 77 


3. See alſo, Muſgrave v. Bovey, cited, 


77 notis, 


4. If A. call B. baſtard, both B. and his 
mother may libel 4. in the ſpiritual 
court; B. for the expreſs, and tne 
mother for the implied ſlander, May v. 
Herſe, | | 117 

5. The ſpiritual court cannot entertain 
a libel for words reflectiag on a parſon 
in his profeſſian which do not impute 

to him any miſconduct of ſpirirzal cog- 
nizance, Cierk v. Price, 140 


6. A prohibition was granted on a livel 
for ſaying, ** He has no ſenſe, is a 
«© dunce and a blockhead. I won- 
« der the diſhop woud lay his 
« hands on ſuch a fellow ; he deſcrves 
« to have his gown pulled over his 
© ears;” becauſe a parſon is not pu- 
niſhable in the ſpiritual court for 


being a knave or a blockhead more 


than another man, Coxeter v. Parſons, 
citad, . 141 geil. 


7. Although the ſpiritual court may com- 
pel church-wardens io deliver in their 
accounts, yet that court cannot decide 
on the propriety of the charges, Leman 
v. Goulty, cited, 145 vis. 


8. If a defendant be acquitted in the 
temporal court on an information for 
frriking in the church, and is proceed- 
ed againſt on the ſame cauie ot action 
in the ſpiritual court for þrawling in 
the church, he may plead the former 
acquittal in bar, although they are di- 
ſtint offences, Sawyer v. Loggin, 200 


9. Words refleQing on @ par/or are not 
cognizable in the ſpiritual court, un- 
leſs the imputation, if true, would ſub- 
ject him to eccleſiaſtical cenſure, Cr 
. Price, | 208 


10. Prohibition to a libel in the ſpiritual 
court for ſeats in the church, Cler& v. 
Birch, 250 


11. Whether the ſpiritual court can pro- 


ceed againſt a clergyman for performs 


ing divine ſervice and preaching with- 
out a licence from the biſhop, Dean, 
Sc. of Weftminſter v. Dr. Herbert, 


| | 375 
12. The ſpiritual court may compel the 
chapel-wardens of a donative to per- 


form ſuch office, Caftle v. Richardſon, 
| 406 


13. A prohibition does not lie to the ſpi- 
ritual court for refuſing a plea proper 
to the juriſdiction, Anonymous, 412 


STAGE 


By 10. Geo. 2. c. 28. no drama or 
other entertainment of the age can 
* be acted, until a true copy thereof 
has, under a ny of fifty pounds, 
* been previouſly ſent to the lord 
„ chamberlain, who may prohibit the 
performance; and ſuch penalty may 

** be recovered in a ſummary way,” 
&c. Reg. v. Read, 142 notis. 


STATUTES IN GENERAL, 


I. The want of a bill on the file is aided 
hy the ſlatute, Anonymous, 2 notis, 


2. When a ſtatute oults clergy, it is 
ouſted only ſo far, and in ſuch caſes, 
and to ſucn perſons, as are expreſly 
compriſed within the ſtatute ; for, in 
fade em wite, et privilegit clericalis, 
ſuch ſtatutes are conſtrued literally and 
- ſtrictly, Reg. v. Whiftler, 28 notis. 


3. Indictment will not lie, where a ſtatute 
points out a particular remedy, Reg, 
v. Hurſt, | 140 

4. Wherever a ſtatute creates a new of- 
fence, and preſcribes a particular mode 
of puniſhing it, the method ſo preſcrib- 
ed, and not the common-law method 
by indictment, muſt be purſued, Rex 
vo. Marricet, cited, 140 2s. 


- But where new- created offences are 
only prohibited by a general prohibi- 
tory clauſe in the ſtatute, an indictment 

will lie, Rex v Robinſon, cited, | 
| 140 nolts. 

6, Where an offence is puniſhable by an 

indictment at common law, and a ſla- 
tute preſcribes a particular remedy», 
either the common law. or the particular 

L1 4 remedy, 
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remedy, may be purſued, at the option 
of the party, Rex v. Bayal, cited, 
130 nis. 


7. Whererey a ſtatute prohibits the doing 


of anything, and preſcribes a part«ca- - 


lar mode of proceedirg againſt the of- 
fender, that mode oniy mult be pur- 
ſued, and not the common-law me: hod 
of indictment, Rex v. Pezſax, c. cited, 


474 


8. Statvte of en leaded in, Hull 
VU, Holliday, 207 


9. The 29. Car. 2. c. 3. f. 7. exterds only 
to ftrangers, and not to parties to a fine, 
Lord Alibam vᷣ. Lord Angleſea, 214 


10. Declaration on the ſtatutes of Hue 
and Cry agaialt the huncred, Pacle v. 
Flint, n 323 


11. The error of making time and place 
parcel! of the iſiue, is aided by the ſta- 
tutes of jeofails, Camber v. Wage, 342 


12. Different rules of conſtru: ing Astbtes | 


made in aid of the common law, from 
ſach as are made to ſupport particular 
cuſtoms, Arthur b. Boten am, 161 


Where the fatute is vor truly fer 
. I the indictment ſhall be quaſhed, 
Reg. v. * | — 83 


PARTICULAR STATUTES. 


I. Tas sTaTOUTE Magra Charta. 


Whoever againſt the law impriſons a man, 
is an ofener 2gaink Mag xa Carta, 


250 


II. Taz STATUTE 3. Edw. 1. c. 20. 
De Mal, Fadborilus in Porcis. 


Aiders not within this ſatu: e, 7 Ve 
i bers ' | 26 


III. TRE STATUTE 13. Edw. I. 


t. 


s Statute of N inton.— Hus and Cry. 


Action againſt the hundred on this ſtatute, 
_— v. 1 8855 WEN. „ 


w 


IV. Tau STATUTE „ Edw.- 1,04 
Cited, Cooper v. b afing jioke, > oa 


V. Tus $TaTUTE 13. Edw. 1. c. 34. 
Statute of Weitminjter. ; 


1. If a man commit a rape, he ſhall have 
judgment of life and member, Neg. 2. 
Ii bier, 27 


2. By this ſtatute every inquiſition is tra- 
verſable, Zrnonymous, 42 
VI. THE $FATUTE 15. Edw. 1. c. 4- 


Cited, Reg. v. Tovity et al. 245 


vn. r 23. Edw. 1. 
Concerning treſpaſſes in parks, Reg. v. 
Wiifler, : 26 
VIII. Tus STATUTE 4. Edw. 3. 


Makes a difference between juſtices cf the 
peace and of eyer and terminer and 
gaol delivery, Serjeant T. Fr bitacre's 
"Gas 67 


IX. Tus srArurz 18. Kev. . 2. 
3705 371 


X. Tus STATUTE 25; Edw. 3- c. 13 
Cites, Reg. v Seit, 


Cited, Rex w. Carter, 


97 P1344 


XL. Tre STATUTE 28. Edw. 3. c. 11, 
Cited, Cooper V. 2 Hole, . 9 


XII. Tur srarvrz 31. Edw. 3. c. TH 


Where a man dies jinteſtate, the ordinary 
ſilt de pute the next and moſt law ful 
triends of the deceaſed to adminiſter 
his goods, Brunker v. Cooks 125 notis. 


XIII. Tas STATUTE 34. Edt. . 


Jaſtices of peace, as ſuch, have cognĩ- 
zance Gi barrairy under the commiſſion 
of the pcace by virtue of this act, Reg. 


v. Gunn, 67 Potts, 
Cited, Rex v. Carter, 370, 371 
XIV. THE STATUTE 56. Edw. 3.c. + i 


Ciccd, 83 v. . and others, 156 
3 5 155 XV. Tus 


44 % 
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XV. Tug sTaTurTE 7. 


Cited, Sumner v. Ferrymar, 


Edw. 4. Ss 22. 
202 


XVI. Taz $TATUTE 20. Edw. 4. c. 17. 
Cited, Wang ford v. Wang ford, 42 


XVII. THE STATUTE 2. Rich. 2. c. 5. 


Cited, Duke of Richmond v. Cofle- 
loxwe, 


XVIII. Tur STATUTE 15. Rich. 2. 
£6. 4 
Forcible Delæiner. 


1 & juſtice of peace cannot ſet a fine by 
virtue of this ſtatute, Layton Caſe, 


| 47 
2. Where the juſtice finds the forcible 
detainer upon his own view, he muſt 
immediately commit, and cannot ad- 
journ the commitment, Anonymcus, 52 
XIX. Tus STATUTE ©. Hen. he 
c. i 


Cited, Anonymous, 107 


XX. Tua STATUTE 7. Hen. 4. c. 27. 


Cited, Smith v. Bowen, 232 


XXI. Tus 5TATUTE 9. Hen. 5. c. 4. 

Cited, ibid. 233 

XXII. Tas sTATUTE 8. Hen. 6. c. 9. 
| Of Forcible Entries. 


Makes all mayors juſtices of the peace, 
Layton 4 Caſe, ; 47 


XXIII. Tas s$TATUTE SS. Hen. 6. c. 12. 


| The Court will amend any defect in the 
original arifing from the miſpriſion of 
the clerk, aaspaun, | 2 


XXIV. Tug STATUTE 8. Hen, 6. C. 26, 


Makes all mayors juſtices of the peace, 
Layton”s Cafe, 


Cited, Serjeaut T. Whitacre's Caſe, 67 
EF: 8 POT © FA 4 


3 


17 
XXV. THE STATUTE 21. Hen. 6. c. 4. 


XXVI. Tut srarurz 23. Hen. 6. 


c. 10. 
Cited, Hacłet v. Till, 94 
Sce alſo Sumner v. Ferryman, 203 


XXVII. Tur STATUTE 5. & 6. 
Edw. 6. 


Enacts penalties on keeping an alehouſe 
without a licenſe, Reg. v. Hurſt, 140 


e Tar STATUTE 1. Rich. 3. 


„„ | 
Azainft Foreigners uſing Trades. 
Cited, Reg. v. Buſoeir, 167 
XXIX. Tab 8TATUTE 2. Rich. 3. 
e 
Cited, Rar v. Carter, 370, 371 
XXX. THz STATUTE 2. Hen, 7. c. 1 I, 
A man ſwall loſe a real liberty by claim- 
ing falſely, Rex v. Hull, 391 


XXXI. Taz STATUTE 21, Hen, 8. 
Ce 5. : | 


Where a man dies inteſtate, the yo | 
e 


may commit adminiſtration to the wi 


or next of kin of the inteſtate, or both, 
Brunker v. Cuck, 126 atis. 


XXXII. Taz sTraTuTE 21. Hen. 8. 
. 


Before this act, if goods ſtolen were ſold 
in market overt by the felon, yet there 
was no reſtitution, although he was 
convidted; but ſince that it has been 
held otherwiſe, Daviller v. Herring, 


3˙9 

xXXXIII. THe STATUTE 23. Hen. 8. 
wet 

It is never too late to move for a pro- 

hibition after ſentence, in any caſe but 

ore, and that is to the ecclehaltical 


court, on this ſtatute, where the ſuit is 
out of the diocele, 4nonymeus, 5 


XXIV. THE STATUTE 23. Hen. 8. 
ESSE 


If after pages the plaintiff f is non- 
4 luited, 
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ſuired, he. ſhall pay coſis, 
Simplon, 


XXXV. Tae STATUTE 25. 
6G 27. 

Of Preferving Game. 

Enumerates what is wild fou!, Keeble D. 

Hiclerixgill, i 


Gough v 
277 


Hen. 8. 


XXXVI. Tas STATUTE 26. * 8. 
© 13. 


Before this ſtatute the eſtate · tail was not 

forfeited ſor treaſon ; but the iflue 
might claim the effate, notwithtand 

Ing the attainder of the donce, Suwr!le 

v. Seville, 230 


XXXVII. Tue $TATUTE 27. Hen. 3. 


c. 10. 
Of Uſes. 
Citcd, Arthur d. Bokenham, 
153» 154, 155 
See alſo Abbet v. — 182 


| rent Ks Tus STATUTE 31. Hen 8. 
| C. 43. 


8 from tithes all en 


calleges, &c. which ſhould come to the 5 


king by diſſolution, or any other means, 
" Hopwood v. Barefoot, 238 


XXXIX. Tas srarurz 32. Hen. 8. 
> as . 
Statue of Wills. 


Gives 2 man power to convey away his 
lands at his will and pleaſure, Lale V. 


Cock, 58 
Cited, Anonymous, | 91, 92 
l See alſo Arthur v. Bokenham, 149 


— 


XL. THe STATUTE 32. Hen. 8. c. 28. 


Enables perſons to make leaſes for three 


lives or iwenty-one years, Hopwood 
os. Bart;ot, 240 


XLI. Taz $TATUTE 32. Hen 8. e. 37. 


Cites, Hdems D. Hinkle, 
See allo Fopwoed wv. Barefeet, 


199 
; 240 


13 


XLII. Tus STATUTE 32. Hen. 8. c. 42. 


Incorporates barbers and ſurgeons into 
one company, Reg. v. Standiſh, 110 


XLIII. Tas srarurr 34. Hen. 8. c. 5. 


Gires power to diſpoſe of eſtates by will, 
Arthur v. Bokenham, 149 


XLIV. Taz STATUTE 5. Eliz. c. 4. 
Se 7 | 

1. Whether 4 milliner is a trade within 
the reſtraints of this act, Auonymous, 64 


2. Whether @ barber ſurgeon be a trade 
within i:, Reg. v. Stancifh, 110 

3. Enacts, That it ſhall not be lawful 
to any perſon or perſons to ſet up, 
* occupy, ute or exerciſe any craft, 
* myſtery, or occupation now vſed or 

— occupied within the realm of Eng- 
% laud or Malen, except he ſhall have 
been brought up therein ſeven years 


5 at leaſt as an apprentice,” „ 
ibid. 1 10 notis, 


4. A . may be indicted on this 
act for uſing the trade of a dyer, in 
dying his own ſerges, if he has not 
ſerved as an apprengice to the trade, 
Reg. v. Prev, 189 


Extends to covenant - ſervants, if in 
huſbandry, Reg. v. Cecil. 260 


6. Juftices could not formerly make an 
order on tnis act to pay ſervants wages 


on the oath of the ſervant, ibid. 
7. But ſee 20. Geo. 2. c. 19. — 
Geo. 2. c. 11. Lin . Fo 


XLV. Taz 5TATUTE 13. Eliz. c. 10. 
Cited, Hopwood v. Barefoct, 238. 240 


XLVI. Taz srarurz 18. Elis. c. 3. 


Regulates the condud of juſtices in caſes + 


of ballardy, Reg. v. Simmons, 136 


XLVII. Tre srarvre 18, Eliz. c. 14. 
win not 1 a bad original, 2 


mores 7 


XLVIII. Tag srarurs 23. Eliz. "3 


If an action be brought on this ſtatute 


three weeks afier the year, yet if judg- 
ment 
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ment be entered for the year only, it is 


good, ibid. 45 
'XLIX, Tas 5TATUTE 27. Elz. 
3 ' | 
Cited, Cooper v. Bafingfloke, 9 


L. Tae sraTUTE 31. Eliz. c. 11. 


Cited, Anonymous, 43 notis. 


LI. Tux $TATUTE 39. Eliz. c. 


Takes away clergy from thoſe who break 
a houſe, and ſteal above the value of 
five ſhillings, Reg. v. Whiſtler, 26 


hob Tus STATUTE 43. Eliz. c. 2. 
1. Cited, Reg. v. St. Gile,”s Pariſh, 259 
2. See alſo Rex v. Farlw, 403 


3. By ſ. 7. of this act, © the father, and 
* prandfather, and the mother and 
« orandmother, and the children of 
« every poor, old, blind, lame, and 
% impotent perſon, or other perſon 
*« not able to work, being of ſufacient 
„ability, ſhall maintain every ſuch 
20 r perſon, accordir g to the rate 
= . ſhall be aſſeſſed by -S juſtices of 
«« the county at their general guarter 


% ons, on pain of forteiting ;wenty = 


« {billings a month, Reg. v. Dawson, 
| 268 notis. 

4. It is the ſeſſions only that can tax the 
county, if the hundred is unable to af- 
ford relief, St. Benedid v. St. Peter's, 
Norwich, | | 269 


LN. THE STATUTE I. Jac. 1. c. 4. 


An indiQtment for high treaſon on this 
ſtatute, Reg. v. Lady Oglethorpe, 114 


LIV. THE STATUTE I. Jac. c. 1. 8. 


Statute of Stab bing. 


By this act every perſon who ſhall ſtab 
_ * «© any perſon that bath not then any 
«« weapon drawn, or hath not then firſt 
< firicken the party which ſhall ſo ſtab, 
although not done with malice afore- 
« thought, ſhall be adjudged guilty of 
« wilful murder :** but it is provided, 
t chat this ſhall not extend to any 


« perſon who, in keeping and preſerv- 
« ing the peace, ſhall chance to com- 
« mit manſlaughter, ſo as the ſaid 
* manſlaughter be not committed wil- 
« lngly, wilfully, and of purpoſe, 
«« under pretext and colour of keeping 
„ the. peace, Reg. v. Tooley et ak 
| : 247 uctis. 

LV. Tus STATUTE 3. Jac. 1. c. 8. 
Fri Error. | 

1. When a writ of error is brought on a 


judgment had upon a bond to pay 
money, there ſpecial bail ought to be 


given, Anonymous, 2 
2. Cited, Bull Vs Clifton, 260 notis, 
3. Error is no ſuper/edeas till bail put 


| in, Pitt v. Coney, 357 
LVI. Tag STATUTE 7. Jac. 1. c. 4. 
Ss {, 4. and g. 
Cited, Reg. v. Agſley, 165 notis. 
See alſo Rex v. Talbot, 415 
LVII. Tas STATUTE 21. Jac. 1.C. 16+ 
Statute of Limitations. 


I. Does not extend to ſuits in the admĩ- 
raity, or to the ſpiritual courts, Auo- 

m mons, | 6 

2. Action of aſſault and battery limited to 
four years by this flatute, Blackmore w. 
T idderley, 38 


LVIII. Tax STATUTE 12. Car, 2. 
Se. : 
Poſt- Opece. 
Action on the caſe upon this ſtatute, Lane 
and Others v. Cotton, 12 


LIX. THz STATUTE 13. and 14. 
. Car. 2. FE 


Cited, Reg. v. Walderſbam, Sc. 280 
LX. Tus STATUTE 17. Car. 2. c. 8, 
Does not aid the death of either party 
- before the aſlizcs, Falmouth V. Strade, 
1 136, 137 
LXI. Tas 


* 


LXI. Tus STATUTE 22. and 23. Car. z. 
5 8 | 
1. Gives foll colts, if the judge certiſy a 
treſpaſs to be voluntary and malicious, 
Butler v. Coxens, | 198 
2. Where the freehold may come into 
'. gueſtion, there ſhall be full colts, Au- 
gern v. Bucktony 303 


LXII. Tus STATUTE 22. and 23. Car. 2. 
e. 
Statute of Diflribucicns. 


1. Cited, Brunter v. Ccoæ, 126 notzs, 


2. Makes the next of kin legatees, Arcb- 


biſbap of Canterbury v. Milt, 145 


| LXIII. Tur STATUTE 22. and 23. Car. 2. 


© 17. 


AﬀeTments ſhall be as weil! on te- 


nements, occupiers of houſes, maps, 
Kc. as upon the owners wnere no te- 


nuants, Rex v. Delbins, 38 


LXIv. Tus STATUTE 29. 6 
Statute of Frauds and Perjurics. 
x. Cited, Buchel v. Barland, 197 


2. Enacts, that?“ all declarations of trutis 
« ſhall be manifetted by fome writing, 
« ſigned by the party, or by his la: 
« will in writing, or elſe be void;“ 
and © that truſts reſulting by implica- 
% tion of law ſhall be as if this act kad 
4 not been made, e 
3. The 7th ſeQion of this act extends 
only ro-#rangers, and not to pft, fo 
the fine, a | 


LXV. THESTATUTE 29. Car. 2. c. 7. 
7 3 


Cited, Reg. v. Pawlent, 114 
LXVI.Tarsrarure 1. Will. and Mary, 


E 11. 


3. Whether articles cxhibited againſt a 
* clerk of the pezce under this act, 
charging bim with “ extortion, via. 
« that he cx acted and forced from uch 
« perſen more than fis juſt fees,” are 
ſumciently ecrtain, Reg. v. Clerk of the 
Peace of Cumberland, | to 
2» The icgiorat of a clerk of the peace 
s © EY | * 


214 
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under this ſtatute is not a conviction, 
but an order; and the articles mutt be 
exhibited in writing, Rex v. Loyd, and 
Rex v. Evans, 80 notis, - 
3. By this ſtature it is enacted, , That 
„ the caſlos rotulorum ſhall from time 
© to time, wiere the office of clerk 
of the peace ſhail be void, nominate 
„% and appoint one able and ſufscient 
„ perſon, reſiding in the county, to 
« execute the ſame by himiclf or his 
« ſufficient deputy,and to take and re. 
% cetive the fees, profits and perquiſites 
« thereof for /o leng time only as juch 
« cier# of the peace fhal! quell demean 
% b:mfeif in: his fa'd office.” Arn 
«« Taru if any clerk of the peace 
© ſhali miidemean himſelt in the exe- 
«© cution of the ſaid othce, and there- 
upon a complaint and charge in 
„ writing of tuch mi/demenncy ſhall be 
„% exhibited ag ainſt him to tie Juſtices 
„in their general quarter ſeſfons, it 
„ may be lau ful for the faid juſtices, 
4 or the major part of them, from 
«© time to time, upon examination 
« and due proof thereof, openly in 
«« their laid general quarter ſcMons, to 
5 ſuſpend or diſcharge him from the 
6 ſaid othce,”? 82 nas, 


LXVIE Tuz sTaTure 2. Will. 3. c. f. 


By this ſtatute diſtreſs is a ſatisfaction as 
to rent, but as to treſpaſs it is only a 
gage, Jasper v. Eadotues, 22 


LXVIII. TRE STATUTE 2. Will. and 
= Mary, ſeſſ. 1. c. 5. 


Cited, Anonymous, 209 
LXIX. Tas $sTATUTE 2. Will. and 
„. 

All open ſtreegs, Lines, &c. ſhall be repair - 
ed, &c. 2t the coſt of the houſholders 
inhabitants in ſuch tireet, &c. and if 
unoccupied, by the owartss and pro- 
prietors, Rex v. Debbins, 317 


LSE; Tas STATUTE z. and 4. Will, 
| and Mary, c. 10. 
1. Preamble, &c. cited, Reg. v. Whiſtler, 
E ; 3 | 25 

2- A perſon not having a chf or children 
FE a may 
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may gain a ſettlement by ſervice, with- 
out notice, Rex v. Burcltar, 292 


12. Taz STATUTE 4+ Will. and 
; | Mary. | 

Tenants ſhall pay the land-tax, and de- 
duct it out of their rent, Hegæucdd d. 
„ A 240 


LXXII. Tus $TATUTE 5. Will. 2. c. 3. 


Allows Counſel in caſes of high- treaſon, 
Reg. v. Lord Griffin, 163 


LXXIII. Tas srarTUuTE 7. and 8. 
Will. Js C. 6. A 7 
No proceedings or judgment had by 
virtue of this act ſhall be removed, &c. 
unleſs the title of the tithes come in 
que ſtion, Rex v. Furu , 320 


LXXIV. Tus STATUTE 8. and . 
Will. 3. c. 11. ſ. 4. 


The judge is bound under this ſtatute to 


certify that a treſpaſs was wilful and 
malicious, in order to intitle the plain- 
tiff to his full coſts, Butler v. Coxens, 

| 198 


LXXV. Tre STATUTE 8. and 9. 
Will. 3. c. 30. 
Cited, St. Giles's vv. N eybridge, | 204 
LXXVI. THz STATUTE 9. and 10. 
Will. 3. c. 11. 
A certificate-perſon ſhall not by any 
act whatſoever gain a legal ſettlement, 
_ unleſs he take a leaſe of a tenement 
worth ten pounds per annum, Or. exe- 
cute an annual office, Rex wv. Burclear, 
| 88 1 1 292 
LXXVII. Taz srarurzE 11. and 12. 
. +4 
AR of Rejumption. 
1. Citcd at length, Anngſiy v. Dixon. 


: 104 


2. Whether the Iriſh truſtees authorized 


by this act to enquire of the forteited 


eſtates had the ſole power of judging 
what were forfeited eſtates, 


not, ibid. 104 


and what 


LXXVIII. Taz STATUTE f. Ann, c. 6 


If a priſoner eſcape from a commitment 
under an order of chancery for hinder- 
ing the execution of a decree, he cannot 
be retakea on an eſcape warrant under 
this ftlatute, Paine s Caſe, 279 


LXXIX. Trr 5TATUTE 2. Ann. c. 
A priſoner diſcharged on this ſtatute, and 
afterwards Kees for a debt of above 
one hundred pounds, due before the dif. 
charge, muſt find ſpecial bail, Cragger 
v. Cla ver, 36 


LXXX Tut STATUTE z. Ana. c. 16. 


_ Cited, Bufbel v. Haynes, 170 


LXXXI. Tus STATUTE 3. and 4. Ann. 
C. 9. 4. 7. 7 


1. If any perſon accept a bill of ex- 


change for and in ſatisfaction of any 

« former debt or ſum of money for- 

« merly due to him, it ſhall be ac- 

«© counted and eſteemed a full and 

« complete payment of ſuch debt, if 

« ſuch perſon accepting of anv ſuch 

« bill for his debt do not take his due 

* courſe (0 obtain payment of it, by 

* endeavouring to get the ſame ac- 
« cepted and paid, and make his pro- 

« teſt, according to the diceftions of 

the act either for non- acceptance 
*© or non-payment,” 7 horold v. Smith, 

| | 72 notis. 


2. A promiliory note to pay on account 
of his mother is not within this act, 
Garnet v. Clerk, f 226 


LXXXII. Tas sraTuUTE 4. Ann. c. 16. 


1. * All ſuits and actions in the court of 
„ aJmiralry, for ſeamen's wages, ſhall 
« be commenced within ix years next 
« after the cauſe of fuch ſuits or ations 
« ſhall eccrue,.and not after: Pro- 
„ vided veverihel- {5 that if any per- 
& fon or perſons intitled to ſuch ſuit 
© or ation, ſhail be at the time it ac- 
c crucs within age, a frme-covert, nan 
c compos mentis, impriſoned, or be- 
« yore ſea, he ſhail be at liberty 10 
„ bring ſoch action within bx years 
1c after his ait.iining age, being di- 
covert, 
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covert, of ſane memory, at large, or 
*© returned from beyond ſeas, 
p | 44 not:s. 


2. No dilatory plea ſhall be received in 
% any court of record, unleſs the party 


* offering ſuch plea do, by affidavit, 
4 pes the truth thereof, or ſhew 
_ 
*© to induce them to believe that the 
fact of ſach dilatory plea is true. 
And it has been determined that a plea 
in abatement for a miſaomer of the 
place of reſidence in an nent mult 
be verified ; for that the th ſection of 
_ the ſtatute does not extend to the 11th, 
Rex v. Grainger, cited, 218 watts. 


LXXXIII. Tre STATUTE 7. Ann. c. 26. 
Cited, Rex v. Nichols and Radcliffe, 324 


LXXXIV. THE STATUTE 8. Ann. c. 14. 


Cited, Carr v. Gofizngton, 414 
| LXXXV. Tur „ 12. Ann. c. 16. 
8 » Zo 
Againſt Uſury. 


Gives a moiety of the forfeitere to him 
who will ſue buy action of debt, bill, 
4 plaint, or information ;” and there- 
fore an 
becauſe that mode of proceeding is not 
mentioned in the ſtatute, Reg. v. Dye, 

e | . 17 4 20tis. 


LXXNVT, rug STATVTE 13: Ann. c. 18 
; „ | 
Enacts, that if any perſon whatſoever 
« thall be an apprentice, bound by 
« jindenture to any certificated perſon, 


* and not afterwards having gained a 


e legal ſettlement in the pariſh, ſuch 
* apprentice, by virtue of ſuch ap- 
« prenticeſhip, ſhall not gain or be 
* adjudged to have any ſettlement in 
« ſuch pariſh by reaion of ſuch ap- 
0 prenticeſhip ; but every ſuch ap- 
*« prentice ſhall have his ſettlement in 
'«« {ach carith, as if he had not been 
% bound apprentice to ſuch perſon as 
e aloreſaid, 


e probable matter to the Court 


inditment will not lie, 


205 atis. 


LXXXVII. Tar STATUTE . Geo. 1. e. 48. 


Cutting down trees held not puniſhable, 
un:cls done in the night, Rex v. Prat, 
8 492 


LXXXVIII rng STATUTE g. Geo. 1. e. 3. 
Cited, Vrigbi v. Canning. 414 


LXXXIX. THE STATCTE 6. Geo. 1. c. 6. 


Conviction for cutting down trees con- 
trary to this ſtatute, ibid. 402 


XC. Tur STATUTE 4. tes. 2. c. 26. 
Cited, Reg. v. Soley er al. 116 notis. 
See alſo Dillingbam v. Gately, 237 notis. 


XCI. Tut STATUTE 6. Geo. 2. TY 
Cited, Reg. Vs Simmins, 65 136 nol ts. 1 


XCII. THESTATUTE 6. Geo. 2. c. 14. 
Cited, Reg. v. Sol:y et al. 116 notis. 
See alſo Dillingham v. Gatehy, 237 mis. 


XCIII. THe STATUTE 10. Geo. 2. c. 28. 


Enacts. That no drama or other enter- 
A tainment of the ſtage can be acted, 
until a true copy thereot has, under 
« a penalty of ap >ounds, been pre- 

* yioully ſent to the lord chamberlain, 
« who may prohibit the performance; 
« and ſuch penalty may be recovered 
«© in a ſummary way, &c.” 142 motis. 


O Ig, 20. f 


Cited, Jaſper v. Eadowes, 22 


XCV. Tat STATUTE 14 Geo. K. 17. 
If a plaintiff do not go to trial according 
to the practice of the Court, the de- 
ſendant may have judgment as in cafe 
of a nonſuit, Rice v. Wilmer, 237 


XCVI. THE STATUTE 17. Geo. 2. c. 5. 
ſ. 31. and 33. f 


Cited, Reg. v. Apſer, 165 

XCVII. TRE e ee 17. Geo. 2. c. 38. 
4 = 8 

« Any perſon aggrieved by any rate 

„made for the relief of the poor, or 

| 46 who 
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es who ſhall have any material objec- 
« tjon to any perſon being put on or 
«« left out of ſuch rate, or to the ſum 
% charged on any perſon, ſhall and 
« may, giving reaſonable notice, appeal 
*« to the next general or quarter ſeſ- 
% ſions, 259 nts. 


XCVIII. Tas STATCTE 18. Geo. 2. c. 15. 


Diſſolves the company of barber-ſurgeons, 
and makes the two irades in London ſe- 
parate and diſtinct corporations, Reg. 
v. Standiſh, 


XCIX. THE STATUTE 19. Geo, 2. c. 37. 
: 1. 7. - 


0 Any perſon ſued in any action of debt,” 


« covenant, or any other action, on 
« any policy of aſſurance, may bring 
into court any ſum or ſums of 
% money; and if the plaintiff ſhall re- 


ce fuſe to accept it with coſts taxed in 


full diſcharge, and the jury ſhall not 
« aſſeſs above the tum, the plaintiff 
% ſhall pay the colts” 2270 


C. Trae STATUTE 20. Geo. 2. c. 19. 

Empowers juſtices in certain caſes to 
examine a ſervant upon oath, and to 
make an order thereoa for the payment 
of wages, Reg. v. Cecill, 267 netis. 


CI. THz STATUTE 31. Geo. 2. c. 11, 


1. By this act “ no perſon who ſhall be 
« bound apprentice by any deed, writ- 
«« ing or contract not indented, bein 
4 firſt legally ſtamped, ſhall be liable 
« to be removed from the place in 
« which he is ſo bound and has been 
ce refideat forty days, by reaſon of ſuch 
* deed, writing, or contract not be- 
« ing indented only, 


2. Extends the power of juſtices to exa- 
mine ſervants on oath in certain caſes 
to all ſervants in huſbandry, though 
hired for leſs time than a year Reg. v. 
Cecill, 267 uctis. 


CII. Tur STATUTE 22. Geo. 3. c. 25. 
By this act, no perſon ſhall ranſom, 


110 Af. 


Cited, O/man v. Wells, e. 


205 notis. 


or enter into any contract or agrees 
«« ment for ranſoming, any ſhip or 
veſſel, or any merchandize or goods 
«© on board the fame, which ſhall be 
captured by the enemy: and all 
contracts and agreements entered 
„ 1ato, and all bills, notes, and other 
ſecurities given for ſuch purpoſes 
are void, and the offender liable to 
a penalty of five hundred pounds,“ 
Anonymous, 2 6 notis. 


C111. Tus STATUTE 22. Geo. 3. c. 64. 


1. 10, 


Cited, Reg. v. Apſſey, 165 


CIV. Tat STATUTE 24. Geo. 3. ſeſſ. 2. 

„„ 
Cited, Reg. v. Apſiey, 165 
CV. Tas STATUTE 31. Geo. 3. c. 39. 
32 nig. 
CVI. Tus STATUTE 31. Geo. 3 c. 46. 
Cited, Rg. v. Agſley, 165 


CVII- Tut STATUTE 32. Geo. 3. C. $7. 
˖ ſ. 2. | ; 


Power given by this ſtatute to juſtices of 


the peace in reſpe to pariſh appren- 
tices, Reg. v. Standiſp, 110 arts. 


cvrn. Ta STATUTE 34 Geo. 3. c. 61. 


Enacts, that © no maſter baker, Journey- 


% man baker, or other perſon carry- 
c ing on the buſineſs of a baker in 
« London, or within twelve miles of 
«« the ſaid city, ſhall, on any pretence 
« whatſoever, make, bake, or expoſe 

d to ſale any bread or rolls of any fort 
„ or kind, or bake any meat, pud- 
% dings, pics or tarts, or in any other 
« manner exerciſe the trade or calling 
« of a baker on the Lord's day, or any 
« part ther-of, except the ſelling of 
% bread, or baking of meat, puddings, 
©« or pies only, on the Lord's day, 

between the hours of nine in the 

b forengon and one in the afternoon,” 

| 114 i,. 


0 1 


STOLEN 


5 
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STOLEN GOODS. 
See Goops. 


| SUBMISSION 
Made a rule of court, Purſell v. Pur/ell, 


| 400 
SUMMONS. 


1. Not neceſſary to a member of a cor- 
poration non- re ident in town, Reg. v. 


. Truebedy, 75 notig. 


2. Ia debt for an amerciament in a court- 
leet, it muſt be ſhewn that'the party 
was ſummoned to the court at fuch a 


day and place, Brock v. Haller, 76 


SUNDAY. 
See INDICTMENT azd Scirt Factias. 


1. Law with reſpect to bakers carrying 

on their trade on Sundays, Neg. c. 
' Pawlett, : 114 
2. A feire facias made returnable on Sun- 
day is void, Priue v. Mahon, 120 


S UPERS ED EAS. 


See WRIT or ERROR. 


SURETY OF THE PEACE. 


Sureties to keep the peace eannot be diſ- 


charged until the condition of the re- 
coguizance is performed, R-g. v. Lord 
Ceorge Howard, 109 


SUR PLUS AG 8. 
Ser VERDICT. 


In an indictment for entering a fiel and 
cutting down trees, the words gere 
« rowing, the goods and chats,” &. 
may be rejected as ſurpluſage, Reg. . 


Harris, 121 


8 U R R E N D E R. 
See Copy HOL Ds. 


1. A furrender cf a copyhold © to the 
* gfe of the ſurrenderor for life, and 
* after his deceaſe to the uſe of A. and 
„ his wite, their heirs and aſſigns for 
« life z and for delauit of ſuch iſſue, 


© to the uſe of the right heirs of the 
* ſurrenderor for ever, conveys an 
eſtate in fee to the huſband and wife; 
but by ſuch a cediſe they would bave 
only taken an eftate-tail, Tale v. Cook, 
57 
2. If a copyhold be /urrcadered, and a fine 
afſeiled, but no aimr/itance, the heir of 
the ſutrenderee has no title, Brown v. 
Dyer, | " 3 


| 3. Surrenderee may compel the lord to 


admit by mandamus, ibid. notis. 


4. If a copybolder, having an eſtate pur 
autre vie, ſurrender all his eftate in 
poſſeſſion, remainder or expectancy, 
to the uſe of his will, and atierwards 
take the fee by diſceat, and then diſ- 

* poſe of the fee by will, the fee will 
not paſs, for he had not the fee at the 

time of the ſurtender, 130 u. 


e IL OK 
Gee JOLWT- LhNANTS and MERCHANTS, 


A 
„ — 
7 


TERS. +a 
Sce Max hbAu us. 


1. Where public taxes ſhall be paid by 
the leſſce or leſſor, Hopucod vw, Bare- 
Feet, 8 237 

2. On a leaſe in which rent was reſerred 

to be paid © without any deduction or 
“ abarement whatſoever,” it was re- 
ſolved, that as the lardl-tax ad enables 
the tenant to deduct his tax out of his 
rent, he has, in all caſes, a right to 
. Rop it, unleſs there is an expreſs agree- 
ment to the contrary, Craafcan ve 
Clarke, cited, 240 notis. 


3. But where there is an expreſs agree- 
ment ** to pay all taxes, land-tax only 
«« excepted,” the leſſor is only bound 

to allow at the rate and in the propor- 

tion to the rent at the time of the de- 

mic, and not fer ary facriaſe on ac- 
; dan 
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' count of the improvement of the 
e eſtate, W 240 nolis. 
4. Mandamus to commiſſioners of the 


land- tax to tax eftates equally, Dr. 
Butler v. Cobbet, 


to the next /effions after the allowance 
of the rate, Reg. v. St. Giles's Pariſb, 
85 5 b 259 
8. In an order made by tuo 7u/ices to tax 
pariſhes in aid, it muſt appear that the 


pariſhes taxed are within the Hundre; 
and therefore if it only ſtate them to 


be within the county, it is bad; for by the 
43. Elix. c. 2. it is the en, only that 
can tax the county, if the Hundi ed is un- 
able to afford reſief, St. Benedict v. St. 
Peter's in Norwich, | 269 
7. The parſon muſt be aſſeſſed for the 
poor's rate on his tithes, as the occu- 
pier thereof, although he has agreed 
with the tenant that he ſhall retain 


| them, Caſe of Lambeth Pariſb, 
$. Commiffioners, how to behave when 
they cannot tax equally, Anonymous, 89 
: ＋ EN AN T. 
Ste JorxT-Texant. 


1. If tenant in tail covenant to ſtand ſeiſ- | 


ed to the uſe of himſelf for H, with 
remainder to the uſe of his ſon in tail, 
and afterwards ſuffer a common recivery, 
in which he is tenant to the præcipe 


with fingle voucher, to other uſes than 


thoſe in the covenant lo and ſeiſed; the 


recovery is good, and bars the iſſue in 


tail; for the covenant to ſtand ſeiſed 
made no alteration in the eſtate tail, 
but conveyed a baſe fee, defeaſible only 


by the entry of the iſſue in tail, Machel 


. Cler 4, 3 ; I9 
2. Tenant at will cannot juſtify a forcible 
entry until he has been three years in 

poſſeſſion, tnonymous, 43 
| 3. Tenant in tail and remainder may 
Join in making a tenant to the precepe, 
who vouches them joint!y, and they 
vouch over the common vouchee, Page 
v. Hayward, 61 


4. Terre-tenants to ſever in pleading, 
Swaine v. Stevens, NT 5 


Vor. XI. 


- 34+ 
5. An appeal againft a poor's rate muſt be 


375 


_ * Anonymous, 


- 


5. Tenants-in common, Tuckerman v. 
Tefferies, | 108 

6. Where a remainder in fee is not bar- 
rable by tenant in tail, Anonymous, 121 


7. Where a tenant in common declares 
againſt another as receiver, it ought to 
be ſhewn by whoſe hands he receives 
it 3 otherwiſe he ought to be charged 
as bailiff, Walker v. Holliday, 187 notis. 
8. If a tenant in tail, with remainder in 
tail, levy a fine /ar conuſance, &c. to 
A. B. and his heirs in order to make 
him tenant to the græcipe, without de- 
claring the uſes of the fine, the freehold 
veſts in A. B. and therefore if a writ 
of entry be brought againf him, and 
he vouches the ' cognizor of the fine, 
| the. common recovery thus ſuffer- 
ed is A note, Depofitions 
taken in Ireland may be read on a trial 
in England to prove the record, Lord 
Alibam v. Lord Anglęſta, 21 


9. A tenant at ſufferance is not within tae 
ſtatute of Forcible Entries, Reg. v. De- 
pute, | | a 273 


T E N DER. 


1. In treſpaſs, tender muſt be of ſuff- 


cient amends; contra of an eſtray, 
71 
an 


2. Tender of amends for keeping 
89 


eſtray, & c. Henly v. Welch, 
See Reg. v. Drake, 84. 96. 
TERR E-TEN ANT S. 


See TEN AN TS“ 
= 


TC 
See Cos rs, ExtcuTors, WILLS. 


T ESTE any RETURN. 


In ſuits by original, fifteen-days are to he 
between the ee and return, both 
of writs and proceſſes, Gately v. Gii- 
lingham, © 260 


DR. TIMBER, 
1. A copyholder for life cannot cut tim - 
ber trees, Audnymous, 68 


Mm 


3A 


2. A cuſtom for a copy holder to cut trees 
is void, 5 68 


J. IM E. 
See Acr ion, Exs cur. 
1. A bond ſhall be preſumed paid after 


twenty years, Anonymous, 2 
2. A plea in abatement muſt be within 
four days, ibid. 2 


3. What time plaintiff has to declare on 
à⁊ remaxct in caffedid, ib. d. 4 


defendant pleads nor t infra 
axxos ; the plaintiff proves a pro- 
miſe to himſelf within four years ; this 
does not maintain the iſſue, Green vv. 
Crane, © *— 8 37 
5. A tenant at will cannot juſtify a for- 
cible entry until he has been zhrce years 
in poſſeſſion, Anonymous, 43 
6. In actions by eriginal there muſt be 
fifteen days between the tete and he 
return both of writs and proces, Gale 
V. Gillingham, 


HES. 

1. A parſon cannot have an action for 

great tithes before he 1s inducted, Auo- 
aymous, 1 | 


0c Pu 


ud Ve Degericge, | 60 


3. On an appeal to ſeſſ ons, if the right 
of tithes come in queſtion, the Court 
cannot proceed in the cauie, 


4. The tithes of a parſon are ſobject to 
aſſeſſmem for the poor's rate, Ca of 
Lambeth Pariſh, 375 


T3 TL EF. 


See H=18, TRE SPASS. 
1. Title need not be Rated. againſt a 
wreng-doer, Aronzmizs, 2 


ther man's land, malt ſet forth a title, 


| | ibid. 53 
3. But a man who is in poſſeſſion need 
not ſet out a title, 5 ibid. 


4. Where a title is to de ſhewn in the de- 
cla ation, I allet v. Baſcoub, 179 


4. Promiſe laid as made to the teſtator, 
who had been dead f-ven years; the 
Beroun vv. Corporation of London, $25 


260 


46 
2. A modus uncertain, &c. is void, Start- 


300 


2. A man that claims common in ano- 
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5. On a replevin, the title is neceſſary to 


be thewn in the avowry, Zarrington v. 
Bab, | 220 


1. A capital burgeſs cannot be disfran- 
chited tor preventing the corporation 
from receiving a toll pretended to be 
due to it by preſcription, Reg. v. Vi- 
cars, | 4 

2. A freeman of a corporation disfranchiſ. 

ed without having been /ummoncd, can- 
not be examined as a witneis in 4 Cauſe 
for a tell claimed by the corporation, 


TRADE. 


1. A cuſtom in reſtraint of trade is il- 


legal. Mayer e Wirchefter v. Wilkes, 48 


2. Whether a milliner is a trade within 


- the reſtraints of 5. Elix. c. 4. Anony- 


mou, 64 


3. Corporations by charter are generally 
ſuppoſed to be for the encouragement 
of the trade in that corporation, and 
conſeqdently an advantage to the pub- 
te ; and mutt be fo intehded by their 
having a charter, which is not to be 
ſuppoſed to tend to a private advan- 
tage: if ſo, then to commit an offence 
againſt a corporation, which is acting 
for the benefit of trade, and by a ch ar- 


ter, is a greater offence than the ſame 


act in the highway, which has only the 
protedti n of the Crown for the bene fit 
of trade, without a charter, Reg. v. 
Soley e: al. 109 lis. 


4. Whether a Zarber-ſurgean is a trade 
within 5. Eliz. c. 4. Reg. v. Stanaiſb, 110 
5. See further on this ſubject, ibid. notis. 
6. A decoy for wild ducks is a kind of 
trade, ard therefore an action on the 
caſe will lie for maliciouſſy preventing 


the wild ducks from coming to the 
decoy, Kecble v. Hickeriagill, 130 


7. A ferge-maker may be indicted on 


5. Eliz. c. 4. for ating the trade of a 
yer, in dyeing bis own ſerges, if he has 
not ferved as an apprentice to the 
trade, Reg. v. Prem, 189 


8. Indictment for exerciſing a trade, not 
| having 
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having: ſerved his time, Rex v. Ed. 
wards, 306 


TRAVERSE. 


In replevin, the being bailiff is traverſ- 
able, Treveillian v. Pix , 


TREASON. 


1. The attorney-general, by gn manual, 
may confeſs the plea ot no! guilty" in 
high treaion, Reg. v. Lady Oglethorpe, - 


| N 114 
2. The Court will not aſſign Counſel on 
an outlawry in reaſon, until the pri- 
ſoner has ſhewed material error, Reg. 
Ve Lerd Griffin, - 


TRERS. 


1. Trees growing cannot be denominated - 


goods and chattels, Reg. v. Harris, 
113. 121 


2. Conviction for cutting down trees con- 
trary to ſtatute 6. Geo. 1. c. 6. Rex vv. 
Pratt, „ 


TRESPASS. 


1. To treſpaſs for an injury done to the 
plaintiff by the defendant's pig, a PLEA 
IN BAR, that the plaintiff impounded 
and detained the pig, without ſay ing, 
« and fill detains,”” is good; and the 
plaintiff, being bound to keep the thing 
diſtrained at his peril, cannot reply, 


that che pig eſcaped againſt his will and 


conſent from the pound; but his re- 
mo is by writ de parce fradto, Faſper 
v. Eadowes, 21 
2. A variance in treſpaſs on the caſe cured 
by verdict, Lewis v. Jones, 68 


3. In treſpaſs, tender muſt be of ſuffici- 


ent amends; coxtra of an eſtray, Aao- 


Ryman, | 1 


4. Whether treſpaſs may be juſtified by 


the cuſtom of a manor tor common of 
 wicinage, Bromfeild v. Kirber, 72 


5. An iadictment for entering a field and 
carrying away twenty oaks there grow- 


ing is good for the treſpaß, and bad as 


to the aſportation, Reg. v. Harris, 113 
6, Treſpaſs is a local action, Anonymous, 
| | 181 


112 


168 


7. In treſpaſs inter alia for breaking a 
lock upon a gate, there ſhall be no 
more colts than damages, unleſs the 
Judge certifies, Butler v. Cozens, 198 


8. If it appear on the trial, that the 

treſpaſs, however ſmall, was commit- 
ted after netice, and the jury gave leſs 
than forty ſhillings damages, the Judge 
is bound, under the ſtature 8. & 9. 
Will. 3. c. 11. ſ. 4 to certify that the 
treſpaſs was wilful and malicious, in 
order to intitle the plaintiff to his full 
coſts, Reynolds v. Edwards, cited, 198 

| = | - TOUT. . 
9. No action of treſpaſs will lie for a leſſee 
for years againſt the leſſor, although 

he diſtrain without cauſe, Anonymozs, 

209 nolit. 


10. A juſtification muſt anſwer the whole 


treſpaſs as laid in the declaration, Ro- 
berts v. Morgan, ""= wg 


Ir. In treſpaſs for taking cattle, a plea 
that the defendant was poyeſſed of the 


place where and took them damage fea- 


ant, is good, without ſhewing further 
title, Harrington v. Bub, 1 

12. An indictment for a treſpaſs taken 
before juſtices of the peace, quaſhed, 
for want of the words nec non ad di ver- 
fas felonias tranſgre tones et alia male- 

fata in comitatu præaicto audiendum et 


terminaudum aſſigu. Rex v. Carter, 370 


13. A ſheriff's officer cannot juſtify treſ- 
paſs. under a ca. /a. on a judgment 
which was afterwards reverſed,” Byroz 
<. Philips, : 78 


1 
See New TRLIAL. 


1. Procuriog a wrong venue for the trial 
of an indictment is a forteiture of the 
recognizance, Anmymous, 4 


2. If a plaintiff do not go to trĩal accord- 
ing to the practice of the court, the de- 


fendant may have judgment as in caſe 


of a nonſuit, Rice v. Wilner, 
d | | . : 237 Notts. 

T ROVER. 
1. Trover lies for “ pieces of ends of 
boards,” Knight v. Barker, 66 
Mm 2 2. Traver 


- 
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2. Trover 
mont, 


is a tranſitory action, ng. 
. 


| TRUSTEES. 

The truſtees for felling the forfeited 
eftates in Ireland were not impowered 
to judge what effates were forfened, 
Annefley v. Dixon, 35 104 


VACATION. 


1. In what manner a priſoner in the 
actual cuſtody of the marſhal may be 
charged with a new ſuit in Vacation 
time, Anonymous, - 

2. See further, | <bid. notis. 


- VAGRAN TT. 
Before a hawker or pedlar can be deemed 


a vagrant, he myſt be wandering | 
abroad 


and out of his own pariſh, Ano- 


HY MIS 


ae, 
1. A variance in treſpaſs on the caſe cured 
by verdict, Lewis v. Janes, 68 
2. If in an information for a libel the 
libel is recited accorpixG To 
% THE TEXOR following,” à variance 
of ©* xe?” inftead of nor is fatal, 
Reg. Ve Drake, 78 
3. * Okchban”® inflead of Oatham"® is 
no variance, Oaiham v. Whittlejea, 


4. Variance between the werire and di- 
Fringas, Young v. Siaughterford, 230 
% Variance between writ of error and 
the record, Sims v. Peters, 240 
6. In what caſes a variance between the 


record and the writ of error is immate- 


rial, Tratt v. Gagg. | 281 
7. Variance between bond and declara- 
tion, Arnold v. Meredith, 282 
8. Variance between the record and the 
Brit of error, Hainfworth v. Wilſen, 


VENIRE. 
1. Venire teſted by award, before iſſue 


joined, Lord King /zle v. Compton, 86 
2. Variance between the venire and di- 


trisgas, Toung v. Slaughterford, 230 


* 


171 


288 


VENUE 
1. Procuring a wrong venue for the trial 
of an indictment, is a forfeiture of the 
recognizance, Anonymous, 4 
2. The Court will not _—_ the venue 
in an action on a bill of exchange, 
Anonymous, : 52 
3. Nor on a promiſſory note, ibid. not ig. 
4. Of the venne in an appeal of death, 
Young v. Slaughter ford, | 229 
5. The venue cannot be changed in /can- 
dalum magnatum, but upon ſpecial 
cauſe, Duke of Richmond v. Coftelow, 
; ; 234 


6. Nor in ſcire facias upon judgment in 


ejectment, Fofter v. Burden, 


7. The Court will not change a venue to 
Briſlol, Anonymous, 288 
8. The denne cannot be changed in an 


action on a ſpecialty, - Robins's Caſe, 


263 


VERDICT, 


See VARIANCE, 


1. No new trial after two concurring 
verdifts, Anonymous, _. I 
2. The want of an original is helped by 
- verdict, Anonymous, * ud 
3- A bad plea cannot be taken advan- 
tage of after iſſue thereon and verdict, 
| = | ibid. 
4. Surpluſage in a verdict rejected, Aus- 
nymons, RE es 64 
5. A variance in treſpaſs on the caſe 
cured by verdict, Lewis v. Jenes, 69 
6. Special verdi& amended in a criminal 
proſecution, Angyymoic, 84 
7. A verdict cures ambiguity, or an im- 
perfect ſtate of the plaintiff's title, but 
not an omiſſion of hat is the gi of the 
action, Leweridge v. Hoſeins, 257 notis. 
8. After verdict, nothing is to be pre- 
ſumed, but what is either exprefsly 
ſtated in the declaration, or neceflarily 
implied from thoſe facts that are ſtated, 
: . 2 bed. mots. : 
9. Verdict ſet aſide for ſmallneſs of 
damages, Weodford v. Green, 349 


mY... 
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VICAR-GENERA L. 


1. A grant of the office of vicar- general, 
with a reſervation to the bifbop, is void, 
Anonymous, 1 

2. Nature of the office, Bi/oop of Cloyne 
v. Gibbons, : 62 


USANCE. 


: Foreign uſances to be ſhewn in the de- 


claration, Buckley v. Cambell, 92 _ 
USES. 
Sce Dee. 


. Declaration of uſes on fines. See 
FINE, and 96, 97 
2. Of uſes created by will, Aribur v. 
Bokenhbam, 


3. Nature and effect of common re- 
coveries, as to the raifing or altering 
of uſes, Abbot v. Burton, 18170185 


Us UR xv. 


1. No indiftment lies on the ſtatute of 
Uſury, Reg. Vs Dye, I 14 


Non aſſumpſit and an uſurions contract 
f *_ pleaded jointly, Bernard v. 
Fitzhouſe, | 9 
WAG E Ror LAW. 
Reaſons of waging the law being allowed, 
Biſhop v. Eagle, 187 

WARRANTY. 
1. Feoffment with warranty, 4{nonymous, 
| | 91 


2. Collateral warranty, 103 


| WARRANT or ATTORNEY. 


Bail cannot enter jadgment on a warrant 
bol attorney, until damnified on the 


£ bail-bond, Anonymous, 3 
P a leffep for years, Anommoury 7 


152 zo 163 


WILLS. 
See Devises and Usts, 


1. A deviſe of © all my lands, tenements 
and eſtate whatſoever, which 1 Mall 
be poſſeſſed of, or inveſted with, at 
the time of my deceaſe,” will not paſs 

an eſtace purchaſed after the making 
of the will, Bunker v. Coke, 106. 121 


2. Lands purchaſed ſubſequent to the 
making of the will, do not paſs by the 
ſtatute of Wills, unleſs the will is re- 
publiſhed, or the land has been articled 
and contracted for previous to the 
making of the will; although by ex- 
preſs ſtipulation the agreement is 
not to be carried into execution until a 
future day, which is after the making 
of the will, 130 notis. 


3. Lands not agreed for until after the 


making of the will, do not paſs either 
at law or in equity, ibid. notis,_ 

4- A deviſe of © all ſuch lands, tene- 
ments, and eſtate whatſoever, where- 
with at the jime of my deceaſe I ſhall 
be poſſeſſed or inveſted, or which ſhall 
then, or of right doth, appertain to 
me, will not paſs an eftate purchaſed 
ſubſequent ro the making of the will, 
Arthur v. Bokenham, S ; 

5. By the cuſtom of Kent, gavellind 
' lands are deviſable by will ; but this 
cuſtom will not paſs gavelkind lands 
purchaſed after the making of the will, 
although the words are, * all ſuch 

lands wherewith at the time of my de- 
ceaſe I ſhall be poſſeſſed of,” ibid. 10 

6. A probate of a will made by a feme 

covert cannot be granted without the 
huſband's conſent, Anonymous, | 

7. In what caſe an executor ſhall be 
bound by the inventory exhibited on 
_ proving the will, Anonymous, 225 


WITNESS, 
1. The unavoidable abſence of a material 
witneſs ground for a new trial, Auony- 
* 15 x 
2. See further on this ſubject, 52 notes, 
3. The Court, however, will not grant a 
new trial in battery, on account of the 


7 


Sag 


# 
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abſence of one witneſs, if the party 


could have had another to the ſame. 


fact, Coctcreſt v. Smith, -H 
4- Impriſoning the oppoſite party's wit- 
neſs ground for a new trial, Davis v. 
Daveril, ; 3 
5. In an action for aſſault by a huſband, 
for an attempt to rav iſh his wife, his 
wife is a competent witneſs, Anonymous, 

| | Fn 224 

6. The general role is, that huſband and 
wife cannot be witneſſes far or againſt 
each other, | ibid. votis. 


7. But there are ſome exceptions to this 


rule, as in caſes of high treaion, rape, 
forcible marriage, &c. 
8. A freeman of a corporation disfran- 
chiſed without having been _/ummored, 
cannot be examined as a witneſs in a 
cauſe for a toll claimed by the corpo- 
ration, Brown v. Corporation of Lon- 
Fea | EU TER 


A factor may be a witneſs, Major 
Hf, 226 
10. An infant of any age may be ſworn 


D. 


as a witneſs, if he is conſcious of the 


danger of perjury, Yeung v. Slaug ter- 
ford, 3 228 
1. It is no objection to a witneſs, that 
he has received money from cne of the 
parties, *-: | 5 
12. A creditor who pays money to his 
debtor's ſervant, is not a competent 
witneſs to prave ſuch payment in an 
action by the maſter againſt the ſer- 
vat, Theobald v. Tregott, 261 


13. One not a witneſs may evidence a 
leaſe, &c. Taylor s Caſe, 262 


copy hold eſtate is not a competent 
witneſs in an ejcctment concerning it, 


Anonymous, 354 


+WOQRDS.- 
1. The word . feienter”” neceſiary in for- 
gery, Anonymous, f | | 4 
2. The ſpiritua} court may proceed for 
calling a woman ** a brandy-noſed 
whore, Aronymcus, 48 
3. Contra pacem not neceſſary in an 


ibid. notis. 


1 


indictment for a zon-/eaſance, Auony- 
« MOus, | | 55 
4. Words may be actionable, though 
they contain no direct and pofitive 
aſſertion, Anonymous, 60, 61 


2 Whether the ſpiritual court can take 


cognizance uf theſe words ipoken to a 
parſon, ** you are a rafca!; a ſcoun- 
drel fellow; and will ſwear anything,” 
Gouch v. Buxton, _ W 


6. It is libellous to write that „ the 
RE vol ur lo was the deſtruction of 
the law of England, Reg. v. Drake, 

1 : 78 

7 If in an information for a bel the 
libel is . recited, © accorDIxG TO 
THE TEXOR following,” a variance of 
«© ut, iwilead of r, is fatal, 


Reg. v. Drake, 78. 84. 95 


8. Whether articles exhibited againſt a 
clerk of the peace, under 1. A ill. & 
Mary, c. 21. charging hic with © ex- 
tortion, viz. that he exacted and © 
forced from ſuch perſon more than 
his juſt fees,” are ſufficiently certain, 
Reg. v. Clerk of the Peace of Cumber- 
' land, 55 


. The word © hereditament' will not 
pals a fee, Smith v. Tingal, 1 


10. In an action for theſe words, ** there 
is 3 great neſt of thieves at Piſton, and 
Sir Jobn Barge/s is the maintainer of 
"thieves; and be is a froyg thief him- 
. ſelf,” the jury found that the defend- 
ant ſpoke all the words except the 
word“ frong,”” and the verdict was 
held good, 96 wotis. - 


11. An action for a libel, ſtating that the 
. defendant diſperſed a paper writing, 


| ___acculing the plaintiff with having ai 
14. A perſon who has morteaged a cuung plaintiff with having ſaid 


that the war would not end © until the 
litile gentieman, 1NNUExDO the Prince 
of Wales, was reſtored,” is ſufficiently 
certain, Anonymous, 99 


12. An indictment, ſtating that the de- 


fendants . unlawfully, riotouſſy and 
routouſly aſſembled themſelves together 
and hindered the members of a corpo- 
ration from electing a bailif,” is inſuf- 
_ ficient, unleſs it ſne that the defend - 
* ants aſſembled for an an/awful purpoſe, 
and committed an anlawful ach, Reg. v. 
Soley et al. a 100 


13. If 
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"Ie 17 A. call B. bhaffard. both B. and 
| his mother may hbel A. in the ſpiritual 

court; B. for the expres, and the 
mother for the implied ſlander, May v. 
Her, | 1117 


14. © Iſſue male” taken for “ heirs 

male, Hardwick v. Gambail, 120 

15. In an indictment for entering a field, 
and cutting down trees, the words 
* there growng , the goods and chattels,”? 
&c. may be rejected as ſurploſage, 
Reg. v. Harris, | - 121 


16. The ſpiritual court cannot entertain 
a libel for words reflecting on @ par/on 
in his profeſſion which do not impute 
to him any miſconduct of /piritual 

. cognizance, Clerk wv. Price, 


17. A prohibition was granted on a libel 
for ſaying, © He has no ſenſe, heis a 

dunce and a blccknead ; I wonder the 
biſhop would lay his hands on ſuch a 
fellow : he deſerves to have his gown 
pulled over his ears; becauſe a parſon 


is not puniſhable in the ſpirkaal court 


for being a knave or a blockhead more 
than another man, Coxcter v. Parſons, 
141 2077s. 


18. An iodictment will not lie for ſaying 
of a juſtice of the peace, © he is a fool, 
an aſs, and a coxcomb, for making 
fuch a warrant, and underſtands no 
more how to make a warrant than a 


| fick-bead,” Reg. v. Hrighr/on, 166 


An indictment for ſaying of a juſtice 
of peace, you are a rogue and a 
raſcal, e on demurrer, 

nolſis. 


20: cc Hei is a dalle de ed fellow, doth 
not underſtand the law, and hath not 
done juſtice,” ſaid of a magiftrate, 
held not indictable, ibid. notis. 

21. Not born within the kingdom,” 
does not imply that the party was born 
out of the king's allegiance,” Reg. 
v. Buſbier, 107 


22. If, during the election of a member 


of parliament, a voter in the preſence 
of the candidate hold up money in his 


hand and ſay, ** theſe guineas are Mr. 


A.*s (the candidate) ; they were gen 
to me to vote for him; he has bought 


140 


167 


my vote; and he ſhall have it;“ the 
words are actionable, Bendiſb v. Lind. 

2 3. An went will not lie for ſaying . 
of a juſtice of the peace, you are an 
informing rogue, raſcal, and villain,” 


J9» 


Reg. v. Shaftow, 195 


24- A prohibition granted for ſaying, 
„* ſhe has made her huſband acuctold,” 
on a ſuggeſtion that the words were 
ſpoken in London, Bennet v. King, 195 


25. Words reflecting on @ par/on are not 


cognizable i in the ſpiritual court, unleſs F 2 


the imputation, if true, would ſubject 


him to eccleſiaſtical FER Clerk v. 
203 


26. An action for ſaying ** he fired hi? 


Price, 


houſe”? (IN N UEN DO woluntarily), is 
bad; for an innuendo cannot enlarge 
the ſenſe, Anonymous, 220 


27. Words i imputing ignorance to an apo- 


thecary in the practice of his profeſſion, 
are actionable, Tutiy v. Alewin, 221 


28. The words“ day, year, hour, and 
place aforeſaid,“ in an appeal ſhall re- 
fer to the fad, and not to the per/on, 
Young v, Slaughterford, 229 


29. In an act on for words laid to have 


been ſpoken at different times, if ſumem 


of them are actionable, and others not, 

and entire damages be given, &c. 
jadgment ſhall be arreſted, Srebbing v. 
Warner, 5 


255 


30. „ Samuel” and © Samuf” ſhell be in- 


rended 5 ſame names, Fenn v. Alon, 


W R ITS. 
See SHERIFFS, 


Where a bad writ may be helped by 
" as ſtatute of Jeofails, Anonymous, 2 


+254 | 


2. A party cannot quaſh kis own writ 


without Cauſe, Anonymous, 3 


3. To treſpaſs for an injury done to the 


plaintiff by the defendant's pig, a LEA 
IN BAR, that the plaintiff impounded 
ard detained the pig, without ſaying, 


« and fliil detains, is good; and the | 


plaintiff, being bound to keep the thing 
diſtrained at his peri), cannot REPLY 
that the pig eſcaped againſt his will 
and conſcat, rom the pound, but his 
remedy 
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Wee is by writ as farce Fracto, 

Feier v. Eadowes, 21 

4. The writ de pres fradto again arri 
cable, Trevannian's Caſe, 

g. Rules about bail in writs of —_ 

Morris d. Spencer, 33 


6. Writ of error is a /#per/edeas to all 


proceedings on that * Anony- 
ous, 70 


7. Debt on judgmen: pending a writ of 


error, Anommous, _ ibid. 


$. If judgment be given on an appeal 


of death againſt three appellants, they 
may all ein or _— ia a writ of error, 
Anonzmous, 70 
9. Debt lies e a writ of error, 
Ancnymous, : 78 
10. Writ of error for a 3 with. 
out notice, fromvmous, 107 


11. If roawrit of error on a /cirr facias 


agaialt bail, the defendant plead 7» 
allo eff erratum, and aſügn the want of 
a ſcire facias for error, the plea is a 
confefiion of the error; but the Court 
may award a certisrari for the infor m- 
ation of the Court, Lawn v. Saws 
eridge, . 143 


12. Whether goods taken under a writ of 


levari facias, iſſued by a Cover. 


Bazox upon a judgment for coſts, 


may be fel4 without a writ de executione 
gudicit, Alloa v Jarvis, 144 


13. Execut 'on taken cot pending a writ 
of error ill, Lang thorn wv. Taylor, 197 


14. Falſe Latin will vitiate a wrir, unlefs 
where the writ iets forth the whole 


F 
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caſe, as in an action upon the IFY 
Dil ingbam v. Gately, | * $37 


15. Though defence be made upon a 


writ of enquiry, yet it will not aid a 
judgment if irregularly obtained, 4no- 
rm ,, 262 
16. How bailiffs and ſheriff are puniſh- 
able for not returning writs, Anony- 
mont, 272 
17. Execntion executed after a writ of 
erfor allowed, though without notice, 
is ſuperſedable; but notice is neceſſory to 


bring the party into contempt, Auony- 
mous, ibid. 


18. The plaintiff cannor plead a han 
plea to a ſeire facia. gaare execulionem 
non, on a writ of Error, Fofter v. 
Burdett, 274 


19. The Court will ſtay proceedings i in 
debr on a judgment, pending a writ of 
error, if the aQion be vexatious, 
Gough v. Crear, 287 

20. A writ of error ified previous to the 
cauſe of action is not amendable, 
Graham v. Leach, 308 

21. In an action for a malicious proſecu- 
tion againſt two defendants, one of 
them alone cannot bring a writ of 
error, Turner v. Brewer, 85 321 


22. An attachment will lie againſt an 


under-ſheriff for not returning a writs 
Ilaleplaint v. Diſtan, 366 


23. Difference between a certiorari ard 


a writ oferror, Reg. v. Layton, 236 


24. A writ of error is not amendable 
where it is returnable before judgment 
given, #H right v. Canning, 414 
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